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In the Firſt Volume. 


N. B. In thoſe titles where the names are connected by verſus, the name 


the Plaintiff Rangs firſt, in the natural order : qwhere they 


are connected by and, 


the name of the Defendant is placed firſt. Each caſe therefore may be found, u- 
ther by the name of the Plaintiff, or by that of the Defendant. 
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ARGUED AND DETERMINED 


IN THE TIME OF 


Lord CHANCELLOR Hardwicke. 


—— 


- 


Lee verſus D'Aranda, Hilary Vacation 1746-7. _ 


H E huſband covenanted by articles precedent 3 Atk. 419. 
marriage, to leave the wife by deed or will 1000/. ny 
at his death, if ſhe ſurvived him; or that his executors 63. 
ſhould pay it to her within fix months afterwards : he died 2 Brown 
inteſtate ; and the queſtion was, whether ſhe was intitled 95- 
to her diſtributive ſhare of his perſonal eſtate, and allo ts 
1 000/, out of it? 


Lord Chancellor decreed, that if her ſharcof the perſonal 
eſtate was bf equal value to, or exceeded 10000. it ſhould 
be a ſatisfaction, and ſhe ſhould not come in firſt as a cre- Poſt. 51g. 
ditor for that ſum, and then for a moiety of the ſurplus : ny ver- 
On the authority of Blandy v. Wilmorg, 2 Ver. 709, 1 P. ford, Tab 
Williams 324, which was a direct cafe in point, and alſo 13 fo. 
on the reaſon of the thing. For when huſbands create 
debts of this kind, the intention is, that ſhe ſhould have it 
without regarding the manner how; and the Court leans 
ainſt double ſatisfactions. Indeed where by agreement 
of parties the debt is made in the huſband's life, then it 
mult take place, and if unſatisfied, at his death, is a 
breach; like the caſe of Oliver v. Brighouſe, at the Rolls, 
[ December 1ſt, 1732, where the huſband covenanted to 
\ a ſum within two years after marriage ; and if he died, his 
executors ſhould pay; he lived after the two years, and 
Vo. I. B died 


(2) 


d 


Caſe 2. 


 t wng an account therefore of the perſonal eſtate, this 


' whence it was urged that in the preſent caſe it was a perfor- 


agreement was fully executed, the plaintiff intervenes, and 


charged. 


Lord Chancellor ordered it to be read, as it would let the 
court into thoſe circumſtances; and ſeeming to inoline 


. CASES Argued and Determined 


died leaving a larger ſum. But here there was no pretence 
of a breach in the huſband's life; there was no obligation 
on him to pay it; nor could an action at law, or bill in 
equity lie for it; which makes it differ from that caſe, 
where the covenant was not performed in his life; there is 
no difference, whether the huſband covenants to leave, or 
t hat the executors ſhall pay; for determinations muſt not 
Ade in this court on ſuch minute circumſtances, In 


toool. is not to be brought in as a debt. 


A caſe on Mr. Parſons's will was cited at the bar, where the 
queſtion was, whether an orphanage ſhare ſhould be a per- 
formance of a covenant to pay ? and it was held that it 
ſhould not; becauſe not in the father's power; from 


mance, becauſe in the huſband's power. 


Scot verſus Merray, Hil. Vac. 1746-7. 


ESSEE for years of the mortgaged premiſes agreed 
L on the purchaſe of the mortgage for leſs than the ori- 
ginal mortgage money, they being much decreaſed in va- 
lue, and a guinea was paid in part, not as carneſt ; and 
he alſo bought in the equity of redemption : but before the 


by offering the mortgagees ſomewhat more, takes the bar- 
gain out of his hands, and brought this bill to compel him 
to redeem on payment of the whole mortgage money, or 
be forecloſed. | 


It appeared clearly that the plaintiff had notice of the 
former agreement, nor was the want of notice charged in 
the bill; and on the plaintiff 's counſel objecting to the 
reading evidence of the agreement till proved to be out of 
the ſtatute of frauds, it was anſwered that the ſtatute of 
frauds, was not applicable to this caſe ; for the court here 
is to conſider on circumſtances, whether the plaintiff is a 
purchaſer bong vel mal fide ; and Richards v. Sims. was ci- 
ted where ſuch evidence was allowed to prove a debt diſ- 


that the plaintiff, being a purchaſer mala fide, ſhould have 
only what he actually paid, he agreed to accept it. 
Y s > 2 Cart 


( * 
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in the Time of Lord Chancellor HARDWICKE. ( 3 ) 


Cart verſus Ball, Eater Term 1747. 


HE bill was brought by the plaintiff as adminiſtra- 
tor of his brother late vicar of H. for arrears of 
tithes in kind, due during the vicar's incumbency. 12 


Caſe 3. 


defence made was, that the vicar was never endow. #5 
and that there was a yearly compoſition by way of 3 
dus of ſeventeen ſhillings in lieu of all manner of tithes, 
which the” defendants attempted to prove by receipts of 
former vicars, and evidence that tithes in kind were not 
paid within the memory of man. The plaintiff was obliged 
to prove the endowment, as his brother was only vicar 
and not rector, which he offered to do by producing a grant 
in the year 1209, by the abbot and convent of Lyra in Nor- 
mandy, to the vicar of this pariſh, as evidence of endow- 
ment of all manner of tithes : but it was not ſuffered to be 
read, as it was not ſhewn to have come out of that mo- 
naſtery. The plaintiff next produced three terriers: the _ 
tirſt of which was in 1638, the reading of which was al- 
lowed as being evidence, though not concluſive : it never 


was diſputed in the Exchequer, and even the parſon's books 
have been read. - 


Lo RO CHANCELLOR. 


This is a very unuſual demand: the queſtion is, if the 
plaintiff has ſhewn an original right in the vicar, to the 
payment of tithes in kind, and if the Modus be a ſufficient , 
bar thereto ? The Modus, as ſtated by the anſwer, is not 
ufficiently laid even in point of law, nor is it ſufficiently 
proved: the firſt objection thereto is, that no time of pay- 
ment is ſhewn, that was formerly neceſſary in the Ex- 
hequer ; but that court has ſince very juſtly — from 
hat rule; however, the ſaying it was to be paid yearly, is 
oo uncertain: but the principal ground of the inſufficien- 

y of the Modus is, that it is nat ſaid by whom to be paid; —_ _ 

hich is neceſſary, in order to ſhew againſt whom the par- ne 

on has remedy for that Ltomar payment. Then con- and Mit- 

idering it upon the evidence, there is no proof of an entire 4 ver. 

Hodus of 17 5. but only that it was paid ſeparately and by _ 3 

ontribution; nor do the receipts import a Modus. But REO 

is to the plaintiff's demand, this caſe ſtands in a different 

ght; here is no evidence of payment of tithes in kind, 

hich is more material in the caſe of a vicar than of a rec- 

or, who is of common right intitled to tithes; and non- 

aq ment cannot be alledged by preſcription againſt * 
B 2 ut 


*%. 


CASES Argued and Determined 


but a vicar, being intitled to payment of tithes in kind 
againſt common right, muſt ſhew an endowment either 
actual or by collateral evidence of ſuch uſage ; of which 
there is none here. The uſage of this pariſh ſhews, there 
mu? have been ſome ſubſequent endowment ; but as the 
<.ginal thereof cannot be read, the court muſt take it on 
the evidence produced, which does not prove that tithes in 
| kind were cver paid; for the terriers are dark, and do not 
( 4 ) import ſuch payment, and I much queſtion, whether there 
| 1s any inſtance of a decree for ſuch payment, where there 
is no evidence of it, though there might he in the caſe of a 
rector; therefore though the Modus is inſufficient, there is 
ſufficient in the defendant's anſwer to intitle him to object 
to the plaintiff's right; which he not having proved, he 
cannot have a decree + nor yet ſhonld his bill be diſmiſſed, 
but ſome other way for relief be found. Let an iſſue be 
directed to try whether the vicar was in his life intitled to 

the payment of tithes in kind: 


The plaintiff had time and opportunity given him to 
eſtabliſh this ancient endowment,' and to examine it by 
commiſſion, which was not executed: the jury found, that 
the vicar in his life was not intitled to theſe tithes in kind; 
and the bill was July 19th 1749 diſmiſſed with coſts at law, 
but not in this court. 


But Lord Chancellor then ſaid, That as to the Modus 
which is admitted by the aniwer, the plaintiff is intitled to 
the arrears thereof, during. his brother's hfe ; notwith- 
ſtanding the objection taken by the defendant that the bill 
was barely for tithes in kind, and the plaintiff himſelf in- 

4 ſiſted that the Modus was not good. An iſfue could not 
| | properly be directed on the Modus, becauſe that would be 
| admitting ſome kind of endowment. or other, and exclud- 
ing the other point ; ſuch an iſſue therefore was dire&ed 
as would take in both. It often happens both in the eccle- 
fiaſtical court and court of exchequer, that on the diſmiſ- 
fing a bill brought barely for tithes in kind, the plaintiff may 
yet have a decree for a Modus admitted by the defendant's 
anſwer ; and it is the ſame in this court, ſince it is a good 
Modus in its nature, and only imperfectly ſet forth in the 
anſwer, in not alledging that it was payable by the occu- 
piers of the land; though there might be more in it if it 
was not good in its nature. 


Elton 


in the Time of Lord Chancellor Hazpwicks. 


Elton verſus Elton, Eafter Term 1747. Caſe 4. 


Power was reſerved under a marriage ſettlement to. o 
Elizabeth Elton (the plaintiff's ſiſter) of diſpoſing of — wt 
1500/. as ſhe pleaſed to direct, if ſhe died witheut ue by grand- 
herthen huſband ; and if ſhe did not diſpoſe of it, it was daughter to 
to go to Sir A. Elton her father. She died without iſſue, matic 2. 
and without any directions: Sir A. Elton, thus intitled to (41, if me 
it, made a will, wherein he favs, that in purſuance of his married 
daughter's requeſt he gives this 15007. to Hannah Elton — 
(the plaintiff's daughter) to be at her own diſpoſal, if ſhe fiber and 
married with conſent of father and mother, or their truſ- mother, 
tees if they died before, and not otherwiſe. She died at or truſtees, 


the age of thirteen, inteſtate and unmarried ; her father as — 


her adminiftrator brings this bill claiming the 1500. as an she dies at 
intereſt veſted, and conſequently tranſmiſſible. — 
and unmar- 


ried ; it is not veſted nor tranſmiſſſhle. Legacy to one on her attaining the age of 28, 
or marrying with conſent. Deviſee died before the attaincd 28, having married without 
conſent. Legacy held not to veſt ; 1 Brown, 304. In. 2 Atk, 184, ſuch a deviſe was 
held to be in terrorem, and that it veſted on marriage, one of the contingencies hap» 
pened, but Lord Loughborough doubted the authority of that caſe. In Prec. Chan. 
562, ſuch a deviſe was held only to be in terrorem, and to veſt, notwithſtanding mar- 
riage without conſent, there being no limitation over. 


For the Plaintiff. The caſe of Peyton v. Bury, 2 Will. ( 5 ) 
626, ſhews, that this could not be a condition, precedent 3 
for then it is uncertain, whether it would veſt during the life 
of Hannah Ekon, which could not be the intent ; nor is it 
agreeable to the words, which give it her at her own dif- 
poſal, and is inconfiſtent with the ſuppoſition af its not 1 
deing due till marriage, which would put it out of her diſ- 
poſal: the natural conſtruction therefore is as a condition, 
which would determine her intereſt on a breach ; which 
never happening, by the act of God, the gift is become ab- 
ſokate : the words, and not otherwiſe, mean, that if ſhe 
marries otherwiſe, ſhe ſhall not have it, which is a condi- 
tion ſubſequent ; if therefore ſhe does not marry contrary, 
ſhe ſhall not be deprived of it. A prudential marriage was 
the teftator's object, and not marriage only, as the defen- 
dant inſiſts; the court will rather lean to veſt the legacy, 
and uſes a latitude in the conſtruction of conditions prece- 
dent or ſubſequent ; for which no technical form of words 
15 required : but ſuppoſing the words mean, ſhe ſhall not 
have it if ſhe does not marry with conſent ; it is clearly a 
condition in terrorem, which is not allowed in reſtraint of 
marriage, either in the civil or our law, In tlic b_ 3 
* 
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Ward v. Trig in the Exchequer, Eafler term 1746, a fa- 

ther gave his daughter 400/. if ſhe married with her mo- 
| ther's conſent ; if otherwiſe, then to fall into the reſidue : 

| the daughter died long atter her attaining her full age, and 
| gave it to the plaintiff, and that court thought it a veſted 
legacy, and that ſhe had power. to diſpoſe of it. It was ſo 
likewiſe held in A/ton ver. Afton. 2 Ver. 452. 


For the Defendant. A marriage in fact was neceTary ; 
' ſo that never having veſted, it falls into the eſtate of Sir A. 
' Elton the grand- father, which is undiſpoſed of. In Fthins 
1 ver. Hiccocks, 739, one deviſed 2001. to his daughter to be 
paid at her time of marriage, provided ſhe married with 
conſent : ſhe lived till after the age of 21, but died un- 
married ; it was adjudged, that the legacy never veſted, 
becauſe there was no marriage. So it was held at the Rolls 
in Garbert v. Hilton, Neu. 26th, 17 39, where a legacy was 
given to the plaintiff, provided ſhe married with conſent 
| of her father and mother, or the ſurvivor of them : ſhe 
| brought a bill to have it raiſed, which was diſmiſſed ; ſhe 
| not being intitled thereto before marriage, which was ne- 
ceſſary, though conſent was not. 


Lord CHANCELLOR. 


This is a very ſtrong caſe againſt the plaintiff, it was a 
gift moving from the bounty of the grandfather ; for it was 
is own, though he recites as 1 it purſuant to re- 
queſt. The queſtion, whether it was veſted at the death 
f of Hannah Elton, depends on the conſtruction of the clauſe 
| | in the will, and on authorities : and it is clear from the 
4 (6) words, that it is a condition precedent to the veſting z 
1 or at ſeaſt a time or event when to be paid, and therefore 
I! no difference whether precedent or ſubſequent, but it can- 

| not be ſubſequent ; becauſe the money was to be given her 
1 upon her marriage; and if the words are tranſpoſed, ſtill 
that time or event is annexed to the body or ſubſtance of 
| the legacy. The civil Jaw does not admit the difference 
| between conditions precedent and ſubſequent, for there it 
H — is all void. But both this court and the civil law requires 
Will. $41. a marriage to be had in all thoſe caſes ; for the ſubſtance 
and 528,, muſt be performed, taking it as a condition or event of 
625, payment, for dies incertus facit conditionem, and where the 
time of payment is certain, it is tranſmiſſible to the execu- 

tor although the legatee dies betore; but where the time 

or event is uncertain, the teſtator muſt have had that in 

view, Nor is therg-any inference to be drawn from the 

words 10 be at her qwn diſpoſal ; for it may be a queſtion, 

whether thoſe wordy do not mean to her ſeparate uſe 4 but 

without 
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without entering into that it 1 be ſo ſtipulated u 

her marriage; the conſtruction of the words and not ot her- 
wiſe, according to the meaning inſiſted on for the plain- 
tiff, would apply them to part only, viz. the conſent and 
approbation. Atkins v. Hiccocis was determined on the 
ſame foundation, but this is ſtronger ; there it was a por- 
tion given by a father : which caſe the court diſtinguiſhes, 
he being bound from nature to provide for a child, and will 
make as ſtrict a conſtruction as poſſible to comply there- 
with, and will decree a ſurrender of a copyhold to be made 
good: but not ſo in the caſe of a grandfather, where it is 
merely a bounty ; and in that caſe it was an annuity gi- 
ven in the mean time, the daughter being intitled to the 
intereſt, and therefore there was ſome reaſon to think the 
legacy veſted, But it is otherwiſe here, for the court will 
not give intereft to a grand-daughter in the mean time; 
which is an anſwer to the objection that ſhe might wait ſe- 
veral years before it might veſt ; and if ſhe had brought a 
bill immediately upon the death of the grandfather, the 
court would not have'decreed it for her. Abſtracted there- 
fore from other circumſtances, the plaintiff is not intitled ; 
but from the whole frame of the will, this conſtruction was 
the intent of the teſtator, viz. to advance her in marriage. 


Welford verſus Beezely, May 23, 1747. Caſe 3. 


HIS caſe came before the court on three bills, the forſt 
| by the wife of John Welford againſt her mother, 
making her huſband co-defendant for a portion of 10001. 
and intereſt ; which was by the plaintiff's marriage arti- 
cles to be ſettled to her ſeparate uſe with the intereſt; if 
the . uſband ſurvived her, then to go to him, if ſhe did not 
diſpoſe of it. December 11th, 1745, the Maſter of the 
Rolls decrced the mother to lay out 1005/. on the truſt in 
the marriage articles, and pay it to the plaintiff her daugh- 
ter with coſts, and an account of what was due for intereſt. 
The ſecond bill was brought a grzat while afterward by the 
mother againſt both her daughter and the huſband and truſ- 
tee, to have an account of a partnerſhip in trade entered ( 7 ) 
into between her and John Welford her ſon-in-law, upon 
ſuggeſtion that ſhe had made ſatisfaction for that 100017. 
by allowing him credit for ſo muck for part of his ſhare in 
the ſtock, which he was obliged to put in, and ſhould 
therefore indemnify her. The third bill was by the huſ- 
band alone againſt his mother-in-law, and 7 B. het ſon, 
the other partner, to have an account of the ſtock and 
trade; the original cauſe was afterwards reheard, and the 
| other 
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other two cauſes came on at the ſame time in June 1746, 
before the Maſter of the Rolls; who affirmed his decree, 
directed an inquiry into the partnerſhip and an account. 


On theſe two decrees it came now before Lord Chancellor, 
who ſaid, the great difficulty attending the complete jul- 
tice of this caſe ariſes from the great dexterity uſed in ſplit- 
ting and dividing it on one hand, and the unſkilſul de- 
fence made on the other. The firſt general queſtion ari- 

ſing on the firſt decree is, whether the defendant the mo- 
ther, on the foot of theſe articles ſnould pay 1000 J. with 
intereſt to her daughter? on the other decree the ſecond 
queſtion is, whether the defendant _ Welford muſt be 
conſidered as having received ſatisfaction for that 1000 /. 
as paid to him, and ſhould indemnify the mother? The 
firſt queſtion depends on theſe conſiderations. Firſt, 
whether the mother is proved to have known and agreed to 
theſe marriage articles; and if fo; whether ſhe ought to be 
bound on the foot of the ſtatute of frauds. Lam of opinion, 
that it is plain, that ſhe knew of, and agreed to them; 
ſhe admits her-knowing of the treaty, and that ſhe agreed 
to give 1000/7. portion to be ſettled to the ſeparate uſe of the 
The bars wife, and that ſhe was privy and conſented to the actual 
atteſting a marriage which took place ſoon after ; being prevailed on 
deedas3. by his being repreſented to be in good circumſtances. It 
witneſs will . wer . * f . 
not create is true, that ſhe was not a party; and it is therefore in- 
a preſump- ſiſted, that her ſigning as a ſubſcribing witneſs, was not 
tion of with an intent to be bound or to know the contents; and 
—_ = do not think, that the bare atteſting a deed as a witneſs 
tents, ſc as Will create ſuch a preſumption of his knowledge of the con- 
to affect tents, as tb affect him with any fraud therein; for a wit- 
with any neſs is only to authenticate it, and not to be preſumed pri- 
1 if there is vy to the contents: but that is not the preſent caſe, for her 
19 knowledge knowing the contents is proved here, from undeniable 
of the con- evidence, and ſtill ſtronger from the circumſtances of the 
4 tents, isn-.caſe': this being ſuppoſed, the next conſideration is on 
f Jag as a Wit- - . . 
neſs is a uf. the ſtatute of frauds; whether ſigning as a witneſs is a ſut- 
ficient 6hn- ficient ſigning within that ſtatute to bind her ? It is urged 
ing within as very ſtrange, that ſhe, from whom the money was to 
| th: ſtatute , . . 
4: * of frauds o move, was not made party; and that is certainly very 
1 bind, tho odd: hutithere is no evidence, that ſhe was aſked and de- 
| not a party clined it, and perhaps they thought her knowledge and at- 
thereto. teſtation was ſufficient ; and ſo it is even within the words 
of the ſtatute, the meaning of which was to reduce con- 


*% 8 ) tracts to certainty, and to prevent fraud. Even in courts 


of law, where the circumſtances of the ſtatute have been 
materially complied with, form has not been inſiſted upon 
and ſigning as party, means a perſon being bound thereby: 
FE: E's EO OY or 
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r elſe what would become of the deerees in this court 
founded on letters; where though the perſon did not in- 
tend to be bound, the court would bind him: and even a 
letter ſent to an agent has been underſtood as a ſufficient 
ſigning within the ſtatute ; for ſigning is all that is ne- 
ceſſary. The caſe of Bawds v. Amburſt, in Chan. Prec. 
403, cited for the detendant, is no impeachment of this 
doctrine, for there was no agning, and fo undoubtedly 
could not be a good agreement ; for where it 1s only a 
ſketch or draft, and not completed by ſigning, though it is 
all in the party's own hand-writing, it is not good : but 
this is complete, and not merely a draft. I will go further, 
and if it was not ſo ſtrong, would carry it into execution on 
the foot of the fraud; as in the caſe of Mallet v. Halfpenny, 
Chan. Prec. 403, 2 Ver. 373. it is therefore ſufficient to 
bind her, ſuppoſing ſhe knew not the contents. The 
daughter is as much a purchaſer for valuable conſideration 
as her huſband, and perhaps would not have conſented to 
the match, but on thoſe terms : but there is another circum- 
{tance in this caſe, which would be ſufficient for the plain- 
tiff, viz. that ſhe has notice of the truſt declared on this 
10001. wnereby it became truſt money; and conſequently 
ſhe is bound and affected as the perſon in whoſe hands the 
fund is, for this particular purpoſe : upon a general truſt 
indeed the truſtee 1s only bound to ſee to an application. 


As to the ſecond queſtion, whether John Welford the 
huſband ſhould indemnify the mother, Ithinł it ſufficient- 
ly appears by the evidence, that credit was given to the 
huſband for this 10001. in admitting him into the partner- 
ſhip, and that it was ſo meant by the agreement between 
him and the mother; and unleſs this is looked on as an 
allowance of it to him, there is no other way of accounting 
tor the long delay of any demand, though intereſt was pay- 
able immediately : if then really brought into that partner- 
ſhip (though it would not bind the wife, unleſs ſhe con- 
ſented, which does not appear) it is equal to an actual 
payment, for he has the ſame benefit, and if it appeared 
immediately what that particular ſtock was, I would de- 
cree him immediately to indemnify the mother; both be- 
ing affected with the truſt, and ſhe paying the whole truſt 
money to him: but as he objects, that no account was ta- 
ken of the ſtock, till when the value does not appear, it 
would be too hard to decree him to indemnify her, when 
it may happen on the account taken, that he has not re- 
cerved ſatisfaction for it ; though there is ſtrong probability, 
that he has. But to make her ſafe in all events, he ſhall 
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pay into the bank whatever ſhe ſhall be obliged to pay the 
daughter, indemnity her to the extent of what he has re- 
ceived, and abide by the account. 


| ] / * 0 Whelpdale verſus Cookſon, Eaſter Term 1747. 

| XY | 
1. A. N deviſe of lands in truſt for payment of debts, the 
| . truſtee himſelf purchaſes part. 


| * —— not Lord Chancellor ſaid, he would not allow it to ſtand 
1 7 ® to purchaſe good, although another perſon being the beſt bidder bought 
part him- it for him at a publick ſale; for he knew the dangerous 
_ conſequence : nor is it enough for the truſtee to ſay, you 
cannot prove any fraud, as it is in his own power to con- 
ceal it; but if the majority of the creditors agreed to allow 

tit, he ſhould not be afraid of making the precedent. 


Caſe 7. Flanders verſus c. NA Term 1747. 


| | Poſt, I133» 
1 154 Argaret Flanders by a clauſe in her will gave 1501. to 
1 Whore aha her ſon, the principal to be paid by her executors at 


1ſt taker of ſuch time and proportions as they pleaſe ; but that he 
| — ſnould not diſpoſe of it to any preſent or future wife; but 
| OD 5 if he died without iſſue, then it ſnould revert to the teſta- 
property, trix's family, and intereſt, at the rate of 5 per cent. to be 
and not to paid by the executors for what ſhould be in their hands till 
$9 over. the whole be paid. The ſurviving executor diręts it to be 

paid after a certain time to the ſon with intereſt; which 


time was now expired. (a) 


% 


It was inſiſted, that he ſhould have no more than an eſ- 
tate for life in it, and not veſted immediately, but the 
payment ſuſpended till his dying without leaving iſſue at 
| his death; Which as it is perſonal eſtate, muſt be the con- 
. ſtruction of the words. "Then the contingency is good, on 
which it was to revert to the teſtatrix's family; nor has the 
power been executed in fact, for it ſhould have been by 
both executors, and an execution by one, though the ſur- 
vivor, is not ſufficient. | R 


A — — 
- * - 
— — — 2. ee —— — — 


Lox p CHANCELLOR. 


The penning of this is particular, ſo that it cannot be 
determined on any general rule, but on particular circum- 
— ſtances. If the clauſe had reſted on the firſt part, I ſhould 
have thought it ſhould go to him as an uſufructuary _ 

re 


(a) Bequeſt to ons, and in _ of ber demiſe _ deviſce takes only for 
life. 1 Brown, 393. Perſonal legacy to A after the death of B. without 
lawful iſſue, held too remote, and the whole veſts in &, a Brown, 33. 
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reſt during liſe only, and then over: but the conſtruction 

muſt alſo be on the other part of the clauſe, directing the 
executor to pay intereſt till the whole was paid; which 

ſhews, the teſtatrix meant it for hip perſonal benefit : but 

ſhe had a view that he might die, before he made uſe of it, 

and therefore that he ſhould not diſpoſe of it from her fami- 

ly. It may be objeQted, that payment by the exccutars -. 
meant by way of loan, but then the executors muſt have 
taken ſecurity from him; which ſhe did not mean he: * © © 
ſhould give. I doubt of the rule inſiſted on, that one “1k 


re- 


_ ecutor cannot execute in this caſe ; for the power is given & 
4 5 
© to the executor of the perſonal eſtate, as executor; and (10) 1 


there is no caſe where one executor's death determines the 
execution: and if that ſurviving executor had not diſpoſed * Vol. 268. 
of it, it would have devolved on the court to have done it. 

In the caſe of the r General, at the relation of the 
Goldſmith's Company v. Hall, which is well reported in a 

book, (though not of authority) called Fitzgibbon's Re- 

ports, the teſtator gave to his ſon his perſonal eſtate, and pig to 
if he died without iſſue, then ſo much as ſhall remain, to Teſtator's 
the Goldſmiths Company: the ſon died with iſſue, and it was wife, nw 
inſiſted, that he had only an uſufructuary intereſt, and ſo — _— 
to go over: but it was determined by Lord King, that he hat's 
had the abſolute property, and therefore the deviſe over leit to his 
was void ; for he had power to ſpend the whole, which Frand-chil- 
was an abſolute gift. The preſent caſe is ſtronger ; for (52,01, 
here he is now living, and therefore has the whole proper- certain to 
ty agreeable to the intent of the teſtatrix. raiſe atruſt 


The jegacy was decreed to him without any ſecurity. — 8 


Ridout verſus Payne, May 1747. Caſe 8. 


Tk bill was brought by huſband and wife to be re- 
lieved againſt the conveyance of an eſtate, ſuggeſted poſtea 223. 


1- 
n to be ſettled contrary to the will of her former huſband, 2 vol. 48. 
je from whom it moved; who was ſeiſed of a perſonal, and 
y allo of a real eſtate, conſiſting in ſeveral parcels, upon part 


of which his wife had a jointure : and reciting the ſame not 
to be a ſufficient proviſion for her living hoſpitably, he de- 
viſed other lands to her for life, remainder to his brother 
and heir at law; to whom alſo he deviſed other lands in 
tail, remainder to his right heirs ; and then deviſed to his 
ſaid wife, whom he made executrix, all the reſt and re- 
mainder of his goods, chattels, and perſonal eſtate, toge- 
ther with his real eſtate not before deviſed. | 


d 
t Controverſies ariſing between the widow and the heir at 
r 


law, they were referred to arbitrators, who made an award, 
i to 


ol in the will, whether the reverſion of them paſſes by the 


ther the reverſion of the two other parcels, deviſed to the 


to which the parties agreed; in which no particular uſes 
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were directed, but that the lands ſhould be ſettled accord- 
ing to the intent of the will, and conveyances were made to 
carry that award into execution. The bill was to have the 
conveyance rectified “ as having limited ſome of the lands 
contrary to the intention of the will, viz. to the wife for 
life, remainder to the heir at law. 


Lord CHANCELLOR. 


The queſtion is, whether the plaintiff is intitled to this 
equity? which will depend on the true conſtruction of 
the will, and what eſtate and intereſt the plaintiff took 
thereby, Then ſuppoſing that is with her, whether 
the argument and ſubſcquent deed will create any thing to 
bar her 5775 


The firſt queſtion naturally divides itſelf into two others. 
The firſt relating to two parcels of land not taken notice 


reſiduary clauſe ? which will admit of no diſpute. Th 
plainly do paſs : the words real eftate carrying land, and al- 
ſo the inheritance of that land, though accompanied with 
other words, as goods and chattels, &c. which is not con- 
trary to Marchant v. Twiſden, Eg. Ab. 211 ; for there 
the intent was only to carry perſonal eſtate. And in the 
Counteſs of Bridgwater v. * Bolton, well reported 
in a book of no great repute; 2 Mad. Caſes or 5 Mod. the 
words real e/tate will paſs not only the thing, but alſo the 
teſtator's intereſt therein. The ſecond queſtion is, whe- 


plaintiff for life, is included in the reſiduary clauſe ? It 
15 included ; for the reverhon upon particular eſtates will 
paſs by the words, /ands, meſſuager, tenements, and here- 
ditaments, as in Wheeler v. Walrond, Alleyn 28, Cheſter v. 
Cheſter, and 2 Ven. 285. and ſeveral other caſes. The 
queſtion therefore is, whether there is any thing particular 
here, to take it out of this general rule? The firſt objec- 
tion is taken from the teſtator's recital z whereby it ſeems, 
he intended a proviſion for her life only ; but that is in- 
ferring too much; for the reſiduary clauſe had paſſed an 
eſtate of an inheritance to her before, as already menti- 
oned. The ſecond objection is, that it is inconſiſtent for 
the teſtator to give her the ſame thing for life, and after- 
ward abſolutely : and that the caſes above cited, were, 
where it was to ſeveral perſons. + But when a will gives a 
| particular 


, Cowp. 808, 299, Prec. Chan. 202, 3 Wms. 56 5 63. 3d. Atk. 486. 
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particular intereſt, and aſterward a general intereſt, it has 0 
ot been determined that the general gift ſhall be excluded. | 
Suppoſe a gift to A. and his heirs, then to B. and his heirs ; 
hey ſhall be jointenants, the latter deviſe not revoking the 
former; notwithſtanUing ſome old opinions to the contrary. 
n Hopewel v. Ackland, Com. 164. 1 Sal. And Scot v. Al- 
bury, Com. 337. the latter words carried the reverſion 
12 of lands before given. Beſide there is a particular 
argument for the plaintiff, that the teſtator in other lands 
has limited them to his wife for lite, remainder to her heir 


his at law, and thereby pointed out what particular part of the 
of inheritance ſhould 7 to him. 
The ſecond queſtion is, whether this agreement ſtands 


in her way, as it is objected it ſhall, becauſe the parties 
are bound by the award; and that the court cannot inter- 
meddle, for then there could be no compounding ſuits: : 
for which is cited Can. v. Cann. 1 Will. 723, but that is 
not like this caſe ; for ſuppoſe it depended on the award, 


ce if arbitrators are miſtaken in a matter of law, it is enough 
he to ſet it aſide, 2 Yer. 705, and Metcalf v. Ives, June 18, 
e 1737; but here they have awarded the eſtate to be ſettled 
al- to the uſes of the will, without ſpecifying any particular ( I 2) 


uſes: but the conveyance has limited them contrary to the 


n- will, and ſo contrary to the award. 

re The plaintiff therefore is intitled to have it reQified. 

he . 

ws City of London verſus Naſh, May, 1747. Caſe 9. 
8 by 

he HE bill was brought to have a ſpecific performance 

e- of an agreement in a leaſe of ſome old houſes, made 

ne with G. Graves the original leſſee of the premiſes, which 

It were now veſted in the defendant. The covenant was 


within three years to build briek meſſuages on the premiſes 
demiſed. / ; 
The defendant infiſted, that he had ſatisfied the cove- 
nant by building in the plural number two houſes, and on- 
ly repairing the reſt. 

The firſt point was, as to the true intent and conſtructi- 
on of the covenant in the leaſe ? The fecond, whether it 
had been ſufficiently performed ? 


Lord CHANCELLOR. 


As to the firſt, it was plainly intended to let on a building 


* 
ty leaſe, which is for 61 years at leaſt } not on a repairing 
3 leaſe, which can only be for 21 years. The words or any 


Ir part thereof were inſerted in the covenant in the * 
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but rejected in the leaſe itſelf very properly, which ſhews, 
that the meaning of the covenant was that all the meſſu- 
ages ſhould be new- built: for an indefinite propoſition is 
equal to an univerſal one; and the whole ſeems to mean a 
building leaſe. If therefore an action at law had been 
brought upon this covenant, and a breach aſſigned; and 
Graves had pleaded performance by building only two new 
meſſuages, that plea would not be allowed. But this court 
has power to go further, and ſee what was the intent, ſup- 
poſing no leaſe had been executed : upon a bill for a ſpecific 
performance the court would decree the whole to be built; 
the leaſe appears not to have been made in a proper man- 
ner ; for Graves did not take it for his own benefit, but as 
truſtee for the defendant to whom it was aſſigned for 59. 
conſideration : and who was at the time one of the com- 
mittee for letting the city lands; and his ſcheme plainly 
was to get a longer term upon repairing the houſes _ 
As to the ſecond point, it has not been performed by 
Graves or the defendant ; for though the houſes have been 
largely repaired and new fronted, &c. that is different. 
trom new building. The firſt defence made 1s, that the 
plaintiff ſhould not come here for a ſpecific | garages + 
but be left to a court of law. But I am of an opinion, 
that upon a covenant to rebuild, the landlord may come 
here for a ſpecific performance; as the not building takes 
away his ſecurity : but upon a covenant tovepair he may 
have damages at law, The moſt material objection for the 
defendant, and which has weight with me, 1s, that the 
(1 3) court is not obliged to decree a ſpecific performance, and 
will not, where it would be a hardſhip; as it would be 
here upon the defendant (ſuppoſing he meant an evaſion) 
to oblige him, after having very largely repaired the houſes, 
to pull them down and rebuild them; which would be to 
decree deſtruction, and would be a public loſs, and no be- 
nefit to the plaintiffs, who only want to be repaired in da- 
mages, which will be ſufficient ſatisfaction to them. 
Let the parties therefore proceed to a trial at law, to ſee 
what damages the plaintiffs have ſuſtained, 


Caſe 10. Haws verſus Haws, Trinity Term July 26, 1747. 


Lands devi- A HAIFS the plaintiff's grandfather made a will, and 


fed to 4 ooh a 
— reciting that he was a freeman of London, deviſes 


Children e- ſo ſoon after his deceaſe as the children required, his cuſ- 
qually ſhare i 

and thare as tenants in common, and not- as jointenants, with benefit of ſurvivor- 
ſhip, it referring to former ſurvivorſhip, is a tenancy in common, with a particular 
limitation over on a contingency to go to the ſurvivors, 3 Atk, 524, 1 Wms. 96. 
2 Was, 280. Supra 165. 3 Burr. 1884, ww 


tomary 
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tomary part to his five children, equally to be divided be- 
tween them, ſhare and ſhare alike, as tenants in common, 
and not as jointenants, with benefit of furvivorſhip. He 
then gave his teſtamentary part to his four younger chil- 
dren in the ſame words, with like benefit of ſurvivorſhip 3 
and laſtly gave his real eſtate to his four younger children 
and their heirs, in the ſame words, with benefit of ſurvi- 
vorſhip. H. Haws his ſon, and the plaintiff's father, 
afterward deviſes his lands to a truſtee and his heirs on truſt 
to pay debts by ſale; and the reſidue unſold (or the whole, 
if the perſonal eſtate was ſufficient for ſuch payment) to 
his three children and their heirs, when he, ſhe, and they, 
attained the age of twenty-one or marriage, equally to be 
divided between them ſhare and ſhare alike, as tenants in 


2 common, and not as jointenants, with benefit of ſurvivor- 
4 ſhip ; and dire&s the rents and profits to be for their main- 
y tenance and education during their minority. One of the 
three children died before full age or marriage. Two que- 
4 ſtions aroſe, Firſt, whether the words of theſe wills con- 


ſlitute a tenancy in common, or jointenancy ? Secondly, 
what ſhall become of the deceaſed child's ſhare ? 


Lorp CHANCELLOR. 


On the general reaſoning and authorities, this caſe is 
clear or the plaintiff 5 but what weighs moſt with me, is 
the particular circumſtance of theſe wills, from the con- 
nection-between the different clauſes. The firſt queſtion 
is, whether the four children take in jointenancy or in 
common, generally or attended with a particular limitation 
over on a contingency ? It 1s true, that | 2287 1699X are 
not favoured here; as introducing inconvenient eſtates, 
and making no proviſion for families: and now courts of (1 4) 
law alſo lean againſt them; though formerly it was ſaid 
by C. J. Holt, that they were favoured, which was on a 
<chnical reaſon, becauſe the law was averſe to multiplica- 
on of tenures and ſervices; which being now reduced to 
ſocage, and no burthen, the conſtruction is the ſame in all 
courts. Other principles that have been drawn are alio 
"True, viz. that where the words of a will are inconſiſtent, 
the court muſt make a conſiſtent conſtruction, and to that - 
end reje& ſuch as appear to be leaſt conſiſtent with the in- 
tent; but not if it be poſſible, to make all conſiſtent. 
This is an immediate deviſe in fee, to all equally ; which 
words in a will import a tenancy in common, if no more; 
but beſide, there are poſitive and affirmative words of a te- 
nancy in common, and negative of jointenancy ; __ 

plain 
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C78) 


any other conſtruction upon this will than Lord Cowper”s? 


wy 
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plain and expreſs words ſhall not be overturned by the ſubs 
ſequent ambiguous words with benefit of ſurvivorſhis The 
queſtion then is, what conſtruQion is to be put on them ? 
Two conſtructions have been attempted : the firſt, as if 
they meant the ſame as without benefit of ſurvivorſhip, 
which in ſome caſes has been done, as in and out of ſettle. 
ment have been conſtrued the ſame ; and it has been there- 
fore argued, that they are only an explanation of what 
jointenancy is, and that the ſenſe would be plain by te- 
moving the comma. But the conſtruction will not do here, 
where ſurvivorſhip is a quality of jomtenancy; and it is 
too refined, and not agreeable to the teſtator's intent in 
the farmer part of the will, where he uſes theſe words to 
give, and not to take away an effect; and it is unnatural to 
ſuppoſe that he meant them in an uncommon and different 
ſenſe from what he did before. The ſecond conſtruction 
attempted is, that theſe words mean a ſurviving the teſla- 
tor: to prevent a lapſe, if any of the children died in the 
life of teſtator, according to the caſe of Bingen v. Lord 
Suffolk, 1 Will. 96. This certainly is not a natural way 
of explaining the teſtator's intent; as one ſeldom provides 
by will for contingencies that are to happen in his life: 
but if no other reaſonable conſtruction can be found, the 
court might reſort to this. I think, Lord Cowper's reaſon- 
ing in Bindon v. Lord Suffolk very right; that the ſurviving 
muſt be applied to ſome particular time, and not to a dy- 
ing indefinitely. He thought, dying in the teftator's 
life was the time — 3 but the Houſe of Lords 
thought it was the time of payment, from the .nature of 
he debt; but both concurred that there ſhould be ſome 
particular time, The queſtion then is, if there can be 


for if not, his ſhall prevail, tho' not a natural one: the 
diſpoſition of the cuſtomary part ſeems to be a key to the 
will, where he couid not mean a ſurvivorſhip of binoſelf ; 
the words in the beginning ſhewing that it muſt be after 
his death, and at ſuch a time as it ſhould attach, viz. at 
the age of twenty-one when the child might call for his 
ſhare ; and if afterward any of the others died before the 
age of twenty-one or marriage, might be entitled to part 
of his ſhare. The uſe of theſe words therefore exelude 
any other conſtruction. Then the word like in the bequeſt 
of his perſonal eſtate, refers it to the cuſtomary ſurvivor- 
ſhip, and amounts to expreſsly ſaying, if any dic before 
twenty-one or marriage, to go to the ſurvivors : which at 
fords a great light in the conſtruction of the deviſe of the 
real eſtate, which follows the teſtamentary clauſe, 5 
n 
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muſt mean the ſame ſurvivorſhip intended there, though 
the word lie is not inferred ; for he can mean no other, as he 
making a proviſion for the ſame children, than that if one 
died before he could uſe it, it ſhould not be miſapplied, but 
go to the reſt, which is a very natural and reaſonable con- 
ruction, ſuch as even courts of law would make to con- 
true the ſame words in the ſame ſenſe. Nor is this con- 
trary to the expreſs affirmative and negative words before; 
for they ſhall ſill have their effect on this contingency. It 3 
is ſaid, this is proceeding arbitrarily and by conjecture; 

but the conſtruction inſiſted on for the plaintiff is conjec- 

ture too; and I ſhould comply therewith, if there was 

not another more reaſonable and natural conſtruction. 

This caſe therefore ſtands on its own circumſtances diveſt- 

ed of_all authorities, yet conſiſtent with all ; particularly 

inden v. Lord Suffolk. 

The ſecond queſtion ariſes on the wil . Haws. where. on 
The heir at law it hereby diſinherited as to the legal eſtate, deathofone 
and the queſtion is, at what time time this is veſted in the tenant in 
children ? they muſt take as tenants in common; for a nei ft 
joirtenancy is excluded; it not being the intent to ſuſpend furvived. 
the conveyance till all attained twenty-one ; fince that 
would introduce the inconveniencies mentioned on the part 


of the part of the plaintiff as the profits were only paya- 


ble during minority. For if it did not veſt till all attain- 

ed twenty-one, when the eldeſt comes of age, what 1s to 

become of the profits, for he is only to have them till ca- 

pable of taking? The word and muſt therefore be taken „ n 
diſtinctively /or : viz. when he, ſhe, or they: to whom grued e, 
then ſhall the ſhare of the deceaſed child go? I am of an 

opinion, that it ſhould ſurvive to the reſt, and not deſcend 

to his heir: nor is the contrary toa tenancy in common; for * Vol. 258. 
at the time limited, viz. their reſpective ages of twenty- 4,,,c..c. 
one, they ſhall be ſo, but not intitled to a conveyance be- tion of 
tore. The words muſt be tranſpoſed, as the direction of words in a 
the profits came firſt : and then there would clearly have will. 

been a jointenancy of the profits during minority; for : Brown, 
they were cenſtituting a fund for younger children, which 1812 
ſhall not be leſſened by giving the profits of the deceaſed * 8. 
child to the heir, but go to the reſt. N 


Elliot verſus Collier, July 1, 1747. Caſe 11. 


Freeman of London dies, leaving no wife, „ but 1 Wm, 381, 
two daughters; declaring by his will that 
they were ſufficiently advanced in his life by marriage or 
otberwiſe, and therefore his eſtate, notwithſtanding the 
Vox. I. C cuſtom, 


Dr » * SS 
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cuſtom, was ſubject to his will; appointing the defendant 
Collier, who had married one daughter, executor and refi- 
duary legatee; directing the other daughter to execute a 


| (7 6) releaſe to Collier of her right to a cuſtomary ſhare ; and that 


for want of acquieſcing therein ſhe ſhould allow 251. 

annum tor the teſtator's maintaining her from her firſt huſ- 

_— death. The repreſentative of her ſecond huſband, 

who ſurvived her, but took out no adminiſtration, brings 

— bill for an account and ſatis faction for her orphanage 
are. 


The firſt objection was, that it never having veſted in 
the huſband it was notijtranſmiſſible to his repreſentative ; 
tor which was cited Gruiſbrook v. Fox, Plowden, and Hole 
v. Dolman, Mich. term 1736, where it was ſo adjudged at 
the Commons, and that the next of kin was intitled under 

the ſtatutes of E. 3. and H. 8. The ſecond objection was 
upon the cuſtom, that ſhe had been already fully advan- 


Lord CHANcELLOR. 


W hoever takes out adminiſtration, can be but truſtee 

Tho be for the huſband, for here the right does not follow the ad- 
the ute Miniſtration 3 which though the ſpiritual court may think 
erpharage themſelves obligated to grant to the next of kin; that does 
thare veſts not bind the right, which was veſted in the huſband here, 
—_ — though he took not out adminiſtration, and is tranſmiſſi- 
viving, ble to his repreſentative 3 the ground of which is, that 
though he the huſband has been determined nat to be within the pro- 
takes _ viſion of the ſtatute of diſtribution ; for he himſelf is in- 
ratios titled to all the perſonal eſtate of his wife, and ſhall not be 
and who. Obliged to diſtribute ; therefore tho' he took not out admi- 
ever takes niſtration, ſtill he has the right. There are ſeveral caſes, 
— where the ſpiritual court grant adminiſtration, which here 
tee for huſ. 15 only conſidered as a truſt for thoſe who are intitled. Fot 
band, the ſuppole the wife ſurvived the huſband; the father's per- 
right not ſonal eſtate would have ſurvived to her, execpt ſuch part as 
the admin the huſtand had reduced into poſſeſſion, for which ſhe 
ſtrarion, would be only truſtee to him, though intitled to take out 
adminiſtration to the father. This court conſiders an ad- 
miniſtration de bonis nan as a truſtee : and there are ſeveral 

caſes, where the right has not followed the admi- 


niſtration. 


Wat is an As to the other objection; where a freeman leaves no 


advance- Wite, one moiety of his perſonal eſtate is to be divided a- 
ment, on mong the children; the other ſubje& to his will. But 
„once the caſe of Ber v. Chaſe, Eg. Ab. 155. if any child 


= Ve. 502, has been advanced in the teſtator's life, though not with a 


- full ſhare; yet if the certainty of the advancement po 
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not appear under the father's hand, ſuch child is barred; 

the ground of which is partly on the difficulty of taking 

an account after ſuch a length of time ; but principally 

becauſe you do not know what to bring into Horchpot ; and JO: 
if it does not appear what the ſum was, the other children 

might be wronged. But here the evidence does not come 

up to ſuch advancement ; the gold watch and other fur- 

niture he gave her, are but perſonal preſents, and cannot be 

taken as an advancement 5 3 Will. 319. which muſt be Notperſon- 
ſomething by way of portion or preferment to ſet the child on 
up with: So that a {mall ſum, as 40ʃ/. or 50l. (he being (1 7) 
à man of ſubſtance) would not be deemed an advaneement, 

and here he diſapproved of the match, apd cannot be in- 

tended to prefer her; arſd as to the objection that this cuſ- 

tom being contrary to the common law, ſhould be con- 

ſtrucd ſtrictly, it is not unreaſonable in its origin; and I 

will never ſtrain to exclude a child, unleſs he received 

luch an advancement as would make it unreaſonable for 

him to come here. Indeed in the caſe of a wife, depend- 

hs ing on the» marriage agreement, fuch a ſtrain might be 

* made. It is objected, that the maintaining her ſhould be 

ri luch an advancement as will bar; but it was determined 

bo in Edwards v Freeman, 2, Wm. 436. Eg. Ab. 249. That 

. aliment by a parent to a child is no advancement: and ment dy 
U 

at 

0- 

n- 

be 


though the queſtion 15 was on the ſtatute of diſtribution, 2 hid no 


there is no differente; advancement, whether on the advance- 


ſtatute or cuſtom, being juſt the ſame. Indeed the ali- ment, bv 


ment there was before marriage; and therefore ſtrictly — 

conſidered ſhould be taken as an advancement : but 1 am the child 
* afraid of breaking in upon that rule; therefore think it was charg» 
% better to charge her with it as a debt on the father's will, — — * 
* which is a good evidence on what terms he maintained her, che father's 
« and Is an anſwer to the caſe Stanhope v. Stanhope cited, will. 
* where a mother was inſiſting on every little gratuity given 
hs o her ſon (who had deviſed his eſtate, in a manner ſhe did Advance- 
* not like) as a loan: and the court would not allow her 1 
4 any thing, that was not intended originally as a loan. didnbution 
4. So it is an anſwer to another calc, Hern v. Barber, where or cultom —£—2— 
al there was a covenant entered into on marriage, to pay ſo is Jute 
7 much to the huſband and wife for maintenance; which 


Was decreed an advancement : but it was there ſaid, that 
common maintenance ſhould not be conſidered in that 


4 ight. But here the father ſhews in what light he would 
a have it conſidered ; and might have given it to her on what 
- terms he pleaſed ; and it would be unreaſonable and un- 
<qual, if ue did not make ſome allowance. But I ſhall not 


Tetermine it on the ſum (250,) in the father's will 3 but di- 
es ted the miſter to ſee what is reaſonable. 
ot C 2 Lady 
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Caſc 12. Lady Head Mus Sir Francis Head, July 3, 1747. 
4 


The court CYOME difference having ariſen between the plaintiff and 
— 2 her hyſband the detendant, occaſioned by a diſorder 
tabliſhment Of mind under which ſhe laboured, ſhe left him: upon 
cf a ſepara- which he wrote her a letter, agreeing to pay her 4000. per 
| — ann. quarterly, while they ſhould live ſeparate. But after- 
band ang ward, upon his writing to her to return home and live 
wite with. with him, and her refuſal; he diſcontinued the payment, 
out ſome a- and endeavoured to ſeiſe and confine her in a madhouſe; 
greement, which ſhe avoiding, on a ſupplicavit out of this court, a 
and the a- : . . | 
greement Tecognilance was given by him for the ſafety of her perſon, 
here be And ſhe now by her prochein amy brings a bill againſt the 
= only huſband for the eſtabliſhment ot this agreement for a ſe- 
cafionat an. Paration, and for a continuance of the payment. The 
ſence, and Cauſe ſtood hour ef days in hopes of an aceommoda- 


the huſband tion: but without effect. 
ottering by 

his an(wer 

as Lord CHANCELLOR. 
and main- 


I 
tain her, There are two queſtions ; the firſt, Whether it appears 
— there ever was any agreement to live ſeparate, and that 
ne abſolutely during the ſeparation he ſhould pay her 400, 
were de- per ann.] The ſecond, Whether any thing has ſince hap- 
erced to her pened to put an end to the payment? As to the firſt, | 
if ſhe 'e- think clearly, there has been no ſuch agreement roved 
we here: che only foundation for it is the huſband's letter; 
| which is only, that he will continue the payment while 

(1 8) they live ſeparate 3 but no certain time how long the ſepa- 
30 ration ſhould laſt. But if there were any doybt on this 
letter, it is clear from the evidence, that it was looked up- 

on only as an occaſional abſence, not an abſolute ſepa- 


ration, 


As to the ſecond queſtion, of the conſequence, I will 
conſider it under two parts. Firſt, What effect the hu 
band's acts will have on that general decree prayed for by 
the plaintiff? Next, What effect on the arrears of the 
maintenance for the time paſt ? As to the firſt, it is a final 
anſwer on the circumſtances of this caſe, to the prayer ot 
her bill; for this court never decreed an eſtabliſhment 0i 
a ſeparation betwetn huſhand and wife, without ſome a. 
greemeat for that purpoſe : and in the light it appears 
gy: 3 as an agreement for a maintenance during 
an occaſional abſence : then by the acts ſince done, fo 
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ot departed from the right of cohabitation, but ſent 
owome home. And ſuppoſing there were ſome 
circumſtances inducing her not to come home; yet here 
is by his a — offer to receive and mantain her. 
The court therefore cannot decree a ſeparation, ſince he 
has not behaved ſo as to forfeit his right, or cauſe the ſpi- 
ritual court to decree alimony, But ſuppoſing he had; ſhe 
ought to ſue in the ſpirttual court, not here, for divorce and 
alimony. Then to conſider it on the merits. Here are 
acts of 

aud alſo the ſupplicavit and recogniſance, (which the court 
on application refuſed to diſcharge) as ſufficient reaſons to 
induce her not to go home: but I think not, ſo far as to de- 
cree a ſeparate maintenance: I am unwilling to ſpeak poſi- 
tively relating to her diſorder, which may deſerve another 
name ; but the proofs on the huſhand's part are very ſtrong, 
that it was a very unfortunate infirmity : ſo that it is in- 
different from what cauſe it aroſe. Whether he acted pru- 
dently or no is another queſtion. Although he might have 
uſed a more proper method at firſt ; yet his endeavouring 
to confine her is not ſuch an act of cruelty, as will be a 
ground for an abſolute and perpetual ſeparation 3 though 
ſhe ſwears the peace againſt him, even ſuppoſing be had 
beat her; for he may repent. Agreeable to which are the 
rules in the eccleſiaſtical court, and the caſe of Whorewood 
v. WWhorewood, 1 Chan. Ca. 250. where there was a ſepa- 


"wu ration in fact, and maintenance agreed on: yet Lord 
a Bridgman ſuſpended the payment, on her — 2 to be 
bil reconciled. But Lord Shaftſbury choſe rather to leave it to 
* the eccleſiaſtical court, Sir Leoline Fenkins's life 723. 


But as to the arrears, they muſt be decreed to her: and 
this is conſiſtent with my opinion on the former part ; for 
though the ſupplicavit is not a reaſon for continuing the 
ſeparation : yet it is an excuſe for her not coming home 
immediately, till this judicial offer: nor did he make uſe 
ot the moſt prudent method ; and the letters which appear 
io have been written by him to her, might have increaſed 
her diſorder. But if within a month ſhe does not come 


nome; which I cannot decree, let the payment of the ar- 
iears be ſtopped. | x 


cruelty alledged in endeavouring to confine her, 


— 


(19) 


— 
* 
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- Cale 13. Cory verſus Cory, Fuly 3, 1747. 
Ag | | 


greement, h . N | 
it reaſona- N a queſtion whether ir was ſufficient to ſet aſide an 
doe and 00 agreement, that one of the parties was drunk at-the 


ettle fami- ,- | 
ly diſputes, time. (b) 


and no un- : ; { 
fair advan. Lord Chancellor thought it was not; unleſs ſome unfair 


1286, ande advantage was taken, which did not appear in this eaſe: 

becaafe the and what he principally laid weight on was, that this was an 

party was agreement to ſettle diſputes in a family, and a reaſonable 

drunk, or agreement. So if a ſon tenant in tail, and a father tenant 

—— for life, agree on ſomething for the benefit of the younger 

ority ex, k 

erciſed. children; and afterward the ſon complains of paternal 
authority being exerted : though there might be ſomething 
of that ſort, vet if the agreement be reaſonable, the court 
will not-ſet it aſide. | 


Caſe 14. Buſh verſus Dalway, July 7, 1747. 


Covenant Man upon his marriage ſettles a term of 500 years 
by huſband _ to raiſe 6000). if no iſſue- male, for one daughter; 
13 if more, to he equally divided between them payable at 
gent portion twenty one or marriage, to ſuch as ſhould be living at the 
of the wiſe death of the father and mother. There was no iſſue- male, 
to uſes of and hut three daughters; one of whom (the preſent de- 
—— maren fendant) marries, her father then living. But previous 
The right thereto, the intended huſband by a deed, to which ſhe was 
of calling party, covenants, that he, his heirs, &c. after the mar- 
OS 11age, will grant, aſſign and ſet over to truſtees named, at 
who dies their requeſt, all ſuch ſums and ſecurities for ſnch, as ate 
without do- now due, owing and belonging to her, and which ſhe ſhall 
ing ſo: the he intitled to in any reſpe& whatſoever, over and above 
— the ſum of go0. due to her by bonds, to the huſband for 
venant. life, then to her for life, then to the children. The father 

died, then the huſband died, without any aſſignment by 
( 2 o) him, and without any requeſt by the truſtees. She took 
A © out adminiſtration to him, and claimed this 2000/. her 

ſhare and portion abſolutely as a choſe in action not called 

in by the huſband, and fo ſurviving to her. The bill was 

brought by her children, who were infants, to have this 


20001. placed out for their benefit, ſubject to her eſtate for 


life therein. 
= * 
(b) 1 Wms. 729, 639. 1 Atk, 10. 2 Atk, 592, 1 Brow wms. 2 
1 2 * 39. 10. 2 592 2 n, 369. 3 90, 
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Lord CHANCELLOR. þ 

an I: is impoſſible to ſay this caſe is free from doubt ; but 1 
he think that on the event that has happened, the children 

have a right. The firſt queſtion, whether this portion 

which at the marriage was contingent, is within the deſ- 
ur cription of this covenant, depends on the words; which 
＋ are ſufficient to include it. The whole muſt be taken toge- 
in ther ; and though in the ſtrictneſs of law it was not with- 
le iv the words now due ; yet it was belonging to her as a por- 
nt tion on the contingency of her ſurviving her father: but 
er the following words are very large, and muſt take it in 
al which is a ſufficient anſwer to the argument uſed, that the 
10 word and coupled the latter words to the former, and hin- 
rt dered their going farther, as it meant to carry the reſt far- 


ther: but it may be taken disjunctively or. Here was a 
term abſolutely veſted in truſtees (though the truſt was con- 
tingent) who would have been guilty of a breach with re- 
gard to her, if they had ated againſt it; nothing was to 
move from him : and it is very extraordinary; that ſhe 
ſhould take care of 5ool. and not of this portion, which 
might have been GO. 


Then ſuppoſing it included; the ſecond queſtion 1s, 
whether ſhe is bound ? -and perhaps the event might have 
happened, in which ſhe would not be bound; as if the 
right of action never had veſted in the huſband : but here 
1: did, by his ſurviving the father. A queſtion was made, 
whether the huſband had a right to aſſign it in the father's, 
life; which is not neceſſary here; although 1 think he 


might not. In Theebald v. D'ſay before Lord Macclesfield, *? Wm, Gol, 
an aſſignment by huſband 20 A of the wife's . 22 
tory intereſt was held good. There the wife had ſome- 1729. 
thing more than in this caſe; but that turned on her join- 
ing, on which foundation the court determined it for the 
purchaſer, which was affirmed by the lords. Here, before 

the father's death he had no right. of 2 at all ; but 

afterward he might have called for it immediately, which. 

the wife could have no otherwiſe prevented, than hy a bill 

tor performance of the covenant ; according to which it, 

would be ſettled firſt for his benefit, then for hers, and 

then for the children; for the court could not have decreed 

a partial performance. So likewiſe the children, or even 

the huſband himſelf, might have brouglit a bili to have 
compelled ſuch a ſettlement for its ſecurity 3 being to be ta- 

ken in the light it ſtood at the father's death; and _ the 

cat 


, , Mews A. 2. > 4.4. 
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* Deviſe to 


4 


A. in fee, 
with dircc- 
2 10 
ſettle on 
deſcen--. 
dants of 
his mother 
for their 
teveral 
lives, &c, 
A. may li- 
mit an in- 
lei itance. 
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CASES Argued and Determined. 
death of the huſband will make no alteration : ſo that the 
plaintiffs are entitled after her death. The queſtion here 


depends on that general rule, that what ought to be done, 
is here conſidered as done; and this ought to have been 


done in the life of the huſband. 


Godolphin ver ſi Waun July 20, 1747. 


DE? deviſed, * To my ſiſter Mary Dixy and her 
„ heirs for ever: and my will is, that the ſaid Aa- 
* ry Dixy, whom I make ſole executrix, ſhall in fix months 
time after my deceaſe, by ſome writing or good aſſur- 
* ance in the law, ſettle ſo much of my eſtate as ſhalf re- 
main after debts and legacies paid, on my brother F. 
for life, and on my ſiſter E. for ſuch time of her life, as 
e ſhe ſhall be a widow, if ſhe ſurvives her huſband ; and 
* from and after their deceaſe on any other perſon or per- 


ſons for their ſeveral lives, who are or ſhall be hereafter 


cat any time deſcended from my mother, as my faid 
* ſiſter ſhall think fit; in ſuch manner and proportion, 
and ſubjc& to ſuch rules and directions, as ſhe ſhall in 
* her diſcretion order and appoint : and ſhe may at any 


time during her life, make void or change any appoint- 


ment, and appoint or nominate any other new perſon, 
* to have and receive ſuch profit and advantage out of my 


« eſtate, as ſhe ſhall think fit; provided it be to the de- 


« ſxendants of my mother; becauſe it is my defire, that 
« my eſtate ſhould continue to perſons always deſcended 
« from my mother; and for this purpoſe, I adviſe, that 2 


| «© writing may be made to truſtees for 99 years, to th: 


« uſes aforeſaid : if ſhe dies without executing the power, 
« then my brother R. within fix months after her deceaſe 
% may doit; and on his dying without executing, any 
other relation ſhould appoint, with the conſent of the 


Lord Chancellor for the time being.” 


She within fix months after his death appoints, with pon. 
er of revocation : afterward marries and revokes, and l. 
mits new uſes to truſtees to permit W. Godolphin, one of 
the plaintiffs, and a deſcendant of the mother, to recelv* 
the profits for his life, remainder to his firſt, &c. fon, and 
the heirs-male of ſuch ſons, and in the ſame manner to 
ſome other deſcendants of the mother, with a remainder 
to the right heirs of the mother, 


The bill was to have the benefit and eſtabliſhment of thi! 
ſettlement ; and the general queſtion, whether ſhe had 
power by the will, to lamit an inheritance. K 

or 
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in the Time of Lord Chancellor HAR DpwICRE. 


For plaintiff. The oo view was, that this eſtate 
ſhould go among the deſcendants of the mother : the man- 
ner he leaves to his ſiſter, in whom he had great confi- 
dence. Had there not been the words for their ſeveral lives, 
the general words following would certainly carry an 
eſtate-tail 3 which ſhall not be hindered from having their 
effects by the former words: but tho” the expreſs words did 


mot, the nature of the caſe would ſhew, he intended a 


power of limiting more than an eſtate for life. This is 
executory, under a will, and to be executed according to 
the intention of the teſtator, for which limitations for life 
would not be ſufficient, as they could not carry it to de- 
{cendants of the mother not then living. The ſaying, it 
ſhall go to the deſcendants of the mother, is ſaying, that 
it ſhall go to the heirs of the body; which is as ſtrong as the 
words in any of the caſes cited in King v. Melling ; and the 
words are or Hall be, neceſſarily imply as much as any 
words in Humberflon v. Humberflon, 1 Wm. 332. The 
intention was not to go to the heir at law as ſuch ; but ac- 
cording to the ſettlement which was intended to be made, 
as to take in all: and by the other conſtruction, there 
might be a deſcendant from the mother, who could not 


take: as where two ſons by different venters, and one en- 


ters, and dies ſeiſed. 


For defendant, Sir Woolſſon Dixy, heir at law. The 
former expreſs words exclude an eſtate- tail: but here are 
no words giving an inheritance. The view of the teſtator 
ſeems principally, that it ſhould remain as long unaliena- 
ble as poſſible 3 he being indifferent which of the deſcen- 
dants take, or who appointed; and with that intent it is 
with pawer of revocation, that ſhe might limit eſtates for 
ite to tht new deſcendants of the mother, as they came in 


c ; by|which means it would continue unaliened for ano- 


ther generation: But her diſcretionary power is confined 
to eſtates for life; her execution therefore is contrary to 
the direction and intent of the teſtator, for by her limita- 
(in, the iſſue might alien at twenty-one, during the lives 
ot ſeveral deſcendants of the mother, in eſſe, and in the 
view of the teſtator, ſhe could not exclude when covert; 
not was ſhe impowered to limit to the right heir of the mo- 
ther, and altho? the right heir happens to be a deſcendant 
of the mother, and in this caſe muſt be ſo; that will not 
make it good. But if there is any doubt on the intent, as 
ſhe has not appointed properly, the heir at law, who is alſo 
equally within the intention of the teſtator, ſhould be pre- 


terred. 
Lord 
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Lok D CHANCELLOR. 


This is a very dark and intricate will; there are three 
queſtions ariſe on it. The firſt and principal is, what is 
the true conſtruction of the will? the ſecond, whether the 
appointment was made purſuant thereto? and if not, the 
third is, in what manner the court, which certainly has 
power to correct it, ſhall direct as — ? 


As to the firſt : From the tenor of the will, though not 
from the words, his intention appears to have been to pro- 
vide for the younger branches of his mother's _— and 
therefore he gives nothing to the elder brother. He had 


great confidence in, and e for his ſiſter, and ſeems to 


have given her this power of revocation, to keep the reſt of 
d ni depending on her; I do not doubt but he might 
have intended a ſucceſhon of freeholds, and the words who 
are or ſhall be, c. look that way. The words manner and 
proportion carry it no farther than for life ; nor ſuch profit 
as ſhe ſhall think fit ; otherwiſe ſhe would have a greater 
pw under the revocation than under the power itſelf. 

ut the words on which I lay greater weight, and which [ 
think enlarge the power to give a greater eſtate than for 
life, are I adviſe that a writing, &c. His principal intent 
is, that his eſtate ſhall continue to perſons deſcended from 
his mother. This clue dire&s us through the will ; and 
whatever 1s the beſt method for executing this intention 
mult be taken, as far as the rules of law will allow. 

* 

As to the ſecond queſtion. Two objections are made 
againſt the execution of this power, to manner and the 
ſubſtance. As to the firſt, it is ſaid, that a feme covert 
cannot execute a power ; and that there are no words in 
the will authoriſing her ſo to do. But the words at an 
time or times during her life imply this : and although there 
were not thoſe words, ſhe might have done it; for it is 
a power withont an intereſt. Nay, there are caſes which 
go farther ; yet although there was an intereſt, ſuch an 
execution ſhould be good; but this is improperly called a 
power ; for 1 a direction to a perſon who has the fee, 
it is rather a truſt. 

As to the ſubſtance, the objections are, that ſhe has not 
confined herſelf to eſtates for life; and has limited to the 
right heirs of the mother. = 


am of opinion, that ſhe had a right to go beyond eſtates 
for life ; but whether ſhe has done it in right —_— 
| ubt. 


N 
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Jdouht. In Humberflon v. Humberſton, the words for life 
arc annexed to every perſon that is to take; and the ne- 
ative excluſive word only, in every clauſe : yet in that caſe, 
an inheritance was decreed. So here the intent, that it 
ſhould always continue in deſcendants of the mother, can- 
not take place without limiting an inheritance. The queſ- 
tion therefore is, whether the words for their ſeveral liver, 
ſhall controul the general intent. I think it not: it is true, 
this will put it in the power of a common recovery ; but 
then unleſs an inheritance be ſome time or other created, 
it will be impoſſible it ſhould go in the line the teſtator in- 
tended. As in Shaw v. Weight, Eg. Ab. 185, where it was 
reſolved in B. R. to be an eſtate for life : but by the Lords, 
that it was an eſtate-tail ; becauſe, though the other con- 
ſtruction would preſerve it longer, yet it would turn it out 
of the line. It is ſaid, that here it will not keep it longer 
in the line, becauſe the heir at law is a deſcendant of the 
mother, and muſt be ſo here; but the teſtator intended 
they ſhould al} take by the ſettlement, and although the 
heir happens to be a deſcendant, yet he ſhould take per 


formam dani. Beſide, this court confaders an eſtate, over 


which one has an abſolute power, different from that of 
which a recovery mult firſt be ſuffered : but according to 
the conſtruQion contended for, the heir would be — * 
owner. But the limitation to the right heirs of the mo- 
ther was wrong, for he gave no power to diſpoſe of the re- 
verſion in fee; ſo that it devolved on the court. 


This brings it to the third queſtion; and I am of opini- 
on, that the teſtator intended eſtates for life to all the de- 
ſcendants in efſe at his death; but to thoſe I ſhall not add 
what are come in %% ſince: then the remainder to the 
heirs of the body of the teſtator's mother ; remainder or 
reverſion in fee to the right heirs of the teſtator. 


Allanſon verſus Clitherow, July 23, 1747. 
JJ Allanſen deviſes his real and perſonal eſtate, ſubjett 


_ * tothe payment of annuitics and legacies to truſtees, 
their heirs, executors, Ec. to raiſe ſuch annual ſum for the 
maintenance of his ſon, as they, Cc. ſo as to afford him a 
liberal education till he attain twenty-three, and then on 
this further truſt, that when he attained twenty- hree they 
ſhould grant, convey and aſſign all his real eſtate to him, 
his heirs, executors and aſſigns, ſubje& nevertheleſs to ſuch 


ſettlement as aftermentioned : and if he marries a gentle- 


woman 


(24) 
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woman with a good fortune, the truſtees to ſettle a rent- 
charge on her, not exceeding 4000. per ann. for her life, 
as a jointure, and in bar of dower and ſubje& thereto, on 
the iſſue of that marriage in ſtri& ſettlement, as counſel 
fhall adviſe. But if he dies without iſſue of his body lay- 
fully begotten, he gives additional annuities to the ſame 
perſons as before, which in ſome events were to be dimi- 
niſhed ; and the ſaid real eſtate to his nephew C. Cotope- 
for life, then to the truſtees to ſupport contingent remain- 
ders; then to the firſt and every other ſon in tail, t 

changing their names to Allanſon ; and in default of ſuch 
iſſue, to the teſtator's right heirs for ever. His perſonal 
eſtate to be aſſigned to his ſon at twenty-five; but if he 
died before without iſſue, then over in. a particular 


manner. 


i 


The teſtator afterward added a codicil ; reciting, that 
having given his lands to his ſon for life ; remainder over, 
he gives him power to diſpoſe of any part thereof; but the 
money thereby raiſed, to be paid to the truſtees to lay it 
out in 2 purchaſe, and ſettle it in the ſame manner. 


This bill was brought by the ſon to have an execution of 
the truſt according to the will and codicil; he having at- 
tained the age of twenty-five unmarricd ; and infiſted, that 
he thereby was become intitled to the poſſeſſion of both thy 
rcal and perſonal eſtate. | 


Lord CHANCELLOR. 
This cauſe ariſes upon a will, of which it is difficult te 
make a conſiſtent conſtruction. The eſtate was oddly ſitu- 
ated in reſpect of its increaſing or diminiſhing in point of 
value. Two points were infiſted on for the plaintiff : but 
having gone upon the firſt, they have not fully conſider- 
ed the latter, where lies the greateſt doubt. The firſt is, 
that the ſtri&t ſettlement directed to be made upon the ſon's 
marriage, with the remainder over to Cowper, &c. are all 
only contingent limitations, viz. If the ſon married before 
twenty-three, then to take effect; but if he attained that 
age unmarried, the fee to be conveyed to him. The ſe. 
cond is, that ſuppoſing this againſt him; yet he is intitled 
hy the ſubſequent words, introduQory of the deviſe to Cow: 
per, to have an intermediate remainder in tail general, al- 
ter the particular limitations precedent to Cowper”s eſtate. 
The defendant infiſts that the eſtate in all events is ſubject 
to 


in the Time of Lord Chancellor Hagpwicke. 


46 the ſtrict ſettlement ; and that the plaintiff is only to 
de tenant for life, with remainder to his ſons, remainder 
over. 


1 


The firſt point is clearly againſt the plaintiff: that not- 
withſtanding his attaining twenty-three unmarried, all the 
ſubſequent limitations are totake place within the intention 
of the teſtator; whoſe meaning could not be to make them 
depend on that contingency, with which they have no 
connection, and which mult be confined to the increaſe of 
the annaities only, viz. that his ſon ſhould not be fo 
charged ; but that a more remote relation ſhould, if it 
came to his hands, The diſpoſition of the perſonal eſtate 
cannot affect the conſtruction of the real eſtate : if it had 
ſtopped at the firſt clauſe, it would certainly have given a 
fee; but the ſubſequent words, ſubject to ſuch ſettlement, 
&c. reſtrain it. The word heirs in a will is always under- 
ſtood, ſuch heirs as the teſtator ngeant, and he has ſhewn 
here afterward that he meant heirs of his ſon's body, under 
ſome deſcription or other, and not heirs general, ſo as to 
g've him a fee: and this conſtruction is frequent even in 
legal limitations: but the codicil puts it out of doubt; 
where he ſays expreſsly, he had given to his ſon for life, 
and then in ſtrict ſettlement ; and it plainly ſhews, that 
he did not intend it ſhould depend on this contingency ; 
for the codicil was made but a few months before his at- 
taining twenty-three, and if the teſtator had intended him 
a fee, what occaſion was there for the great care and provi- 
hon for the money ariſing from the ſale, when probably 
the ſettlement would never take place'? it being ſo ſhort a 
time between that and the ſon's attaining twenty-three, at (26) 
which time he would have the abſolute diſpoſal. 


As to the ſecond point; I am of opinion, upon great peu t 
conſideration, that there muſt be ſuch an intermediate re- for liſe: 
mainder in tail, after the ſtri& ſettlement; for it would m_ m—_— 
not otherwiſe be preſerved in the channel intended by the 3 
teſtator: and to this it ſhall be n granted, that by a jointure 
the former point, he is tenant for life expreſsly : and then it be mar- 
the queſtion is, whether the ſubſequent words, if he dye re Be 
without iſſue, are ſuſſicient to enlarge or give an eſtate- tail aud in aria 
by implication. There are two caſes to be conſidered : (o) ſetilement 
the general rule is, that an expreſs eſtate for life is not to be V e 
enlarged by implication ; for which Bamfield v. Popham, 1 — 5 — 


Vn. S4. is a great authority. But what was there relied it A. died 
: without 
ive of his body, then over ; the latter words give A. an eſtate tail by implication. 
3 70 1 | on 
(c) 1 Wms. 54. 2 Vern. 427, 449. unleſs the manifeſt intention of the 
t:lator appears. 1 Burr. 24. 3 Burr, 1570, 3 Salk. 734. 


(27) 
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on was the teſtator's proviſion for all the iſſue- male of P 
ham, (for it ts wrong ſtated in Sal. where it is only to the 
tenth ſon) ſo that it could be of no uſe there, to conſtrue it 
an cſtate-tail, ſince it would be preſerved in the intended 
channel, without that conſtruction ; which I mention to 
introduce the caſe of Langley v. Baldwin : which was a di- 
viſe for life; remainder to the firſt, and ſo to the fixth fon 
only; and if he died without iſſue- ale, then over. Lord 
Cowper ſent it to the court of Common Pleas, and the opi- 
nion of the judges was, that the ſubſequent words, if he che 
without iſſue, ſhould carry an eſtate- tail, in order to let in 
any ſubſequent ſons, who otherwiſe could not take; but it 
would go over toa remote relation. So that the ground of the 
difference between this and the other caſe is in and in 
the preſent caſe, the iſſue on the marriage only is provided 
for: ſo that if the firſt wife dies, any ile by an after-ta- 
ken wife would be excluded, contrary to the intent of the 
teſtator ; unleſs ſome benefit ariſes to them under the laſt 
clauſe : and there is the ſame inconvenience as in Lang- 
ley v Baldwin ; which is wrong reported in Equity Ab. 185, 
in the very point. It was objected for the detendant, that 
this inconvenience will not happen here; for that the truſ- 
tees might execute this power Zoties guoties, and that gentle 
woman is nomen collecti vum. But that cannot be according 
to the conſtruction of powers, which can be executed but 
once, unleſs the words import otherwiſe, as it evidently is 
not here; although it might be executed on a ſecond wife, 
if not done before; and this decree anſwers all the words in 
the will. It is objected, that this will give the ſon a pow- 
er to ſuffer a recovery, and bar the limitation to Cowper. 
But there is no help. for that ; for if the will is ſo framed, 
as that the court cannot reſtrain ſuch common recovery, 
(which is a conſequence of law) without contradiQing the 
teſtator's intention in the channel of deſcent ; the law muſt 
take its courſe, Let the ſettlement therefore be made ac- 
cordingly. 


N. B. Lord Chancellor obſerved, that Lord Trevor, 1 
Mm. 56, began his argument in Bamfield v. Popham with 
laying, that it was reſolved, that ceftuy que truſt, with re- 
mainder to the firſt and every other fon, &c. could not 
deſtroy the contingent remainder, in Penhay v. Hurrel, 2 
Ver. 370. although that point is not there taken notice of, 
becauſe it is only a report of the argument : and that this 
ſhewed it was not entirely a new point, or firſt determined 
by Lord Talbot in Chapman v. Bliſſet, and afterward by him 
in the caſe on Mr. Heptins's will, as was apprehended at 
the bar. f Beaumont 


t 
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Beaumont ver/us Thorp, Fuly 25, 1747. Caſe 17. 

2Vol.11,16 

PON the marriage of the defendant with her late 
huſband, he and his father promiſed to ſettle an eſ- = 

tate on her in conſideration of the marriage and 1000/7. — voy of 

portion; but ſhe refuſing to let the father have the portion, luatary and 

he ſaid ſhe ſhould have none of his lands, and would not void agaiaft 

ſettle them upon her, but conveyed them to his ſon in fee. 

The ſon, ſeven years afterwards being indebted, ſettled the 

eſtate upon her for a jointure, and then in ſtrict ſettle- 

ment, and died. His creditor brought this bill againſt 

his widow, and infant ſon, for ſatisfaction of the plaintiffs 


debt. 


It was argued, that this was not a voluntary ſettlement 
by the huſband, but for valuable conſideration, being an 
execution of the father's promiſe before and to be preſumed z 
therefore that it was done in conſideration of marriage. 
His promiſe was to ſettle a jointure on her marriage, which 
muſt mean in ftri& ſettlement ; it was a reaſonable ſettle- 
ment ; and the children are purchaſers under it ; nor 1s it ＋ 
fraudulent within the ſtatutes of Elizabeth, and the plain- 
tiff who is only a ſpecialty creditor at large, not proceeding 
on this particular eſtate, is not to be favoured, as a pur- 
chaſer is, but ſuppoſing it both voluntary and fraudulent ; 
this being the caſe of an infant, the pare! ſhould demur. 


Lorxp CHANCELLOR, 


4 


There is no colour to ſay, this is a ſettlement for valuable 
conſideration ; for it is in conſideration of a marriage al- 
ready had without recital of any articles before the mar- 
nage: ſo that on the face of it it is voluntary: but then 
It 13 ſaid, I am to preſume it was done in performance of 
the father's conveyance to the ſon ſeven years before, which 
imported a conſideration. This I could not do, if it ſtood 
by itſelf ; but it is contradi ted by the evidence, and the 
father put it in the ſon's power to do what he pleaſed with 
It; and it were an odd preſumption, that the father per- 
formed his promiſe by his ſettlement, and that the ſon per- 
tormed it again. If then J do not ſay, it is void and frau- 
dulent in reſpect of bond creditors, it will be contrary to 
the ſtatutes of Elizabeth : but there is a diſtinction taken 
between purchaſers on the credit of the eſtate, and credi- 
tots who had not the eſtate particularly in view, and there 
are 
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are caſes of that kind: but latter caſes do n on that diſ- 
Parol de® tinction, ſo that though it be hard, it is rot againſt the 


murs only r. 
where a de- plaintiff. 


ſcent is nct ; 
created by Then the Parol never demurs but where the eſtate came 


— yang to the heir by deſcent : ſo on the ſtatute of fraudulent de- 


beth, or Viſes; which does not create a deſcent by the operation of 
2 fraudu- it, but only ſays, it af be void againſt creditors. 
t devi- 


Caſe 18. Baker verſus Hart, July 31, 1747- 


Dmiral Hofier dying in 1727, a marriage was alledg- 
A ed to have been had with him; the iſſue of which 
marriage was a daughter; who married Hart, by whom 
ſhe had the defendant. There were various litigations after 
the admiral's death about his real and perſonal eſtate : and 
as ſoon as poſſible an ejectment was brought on the demiſe 

$ of Hart, and his wife claiming as his daughter, and a ver. 
dict was found for the leſſors of ths plaintiff, which affirmed 
her legitimacy. Then there was a long diſpute in the ec- 
cleſiaſtical court concerning the «perſonal eſtate, between 
the ſuppoſed widow only, and the next of kin, to whom 
adminiſtration ſhould be granted : which depended on the 
queſtion, whether ſhe was ever married to him; and it was 
determined there, that ſhe was not : which was finally at- 
firmed upon appeal to the Delagates, and adminiſtration 
granted contrary to her claim. Upon application for a 
commiſſion of review it was refuſed here on great evidence, 
and on thoſe tyb concurrent ſentences : then the plaintiff 
brought a bill Here againſt the widow and her daughter : 
controverting the real eſtate, and to have an injunction, 
and account and final determination; which was heard 
May 1746, when two iſſues were directed. Firſt, whe- 
ther the mother of the defendant was daughter and heir of 
Admiral Hofier ® The ſecond, whether William Baker, 
late father ot the plaintiff was his heir ? It was direQed to 
be tried at the bar ofthe Common Pleas ; but at defire of 
the plaintiff was tried at N/ Prius. There was a verdid 
for the defendant 3 and it now came upon the equity te- 
ſerved, and an application for a new trial. 


i — — emerge oc wyncc — 


Lokd CHANCELLOR. 


\ | 
I own, I have had ſome doubt of what was proper for 
the court to do; for though I apprehended the laſt verdict 
not to be according to the truth and juſtice of the cale 3 


yet there are objections againſt a new trial, which T q 
m 


— 
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ome weight. It was ſaid to be a general rule, not to grant 

new trial, after a trial at bar; and that it is to be confider- 

ed here in that light, as it was altered at plaintiff's deſire. 

But there is no certain rule for that; and in the firſt caſe 

of this kind, in Stiles 462, a new trial was granted, after 

a trial at bar: the application here is not to ſet aſide the | 
former verdict; and in doubtful queſtions relating to in- 
heritances, a court of equity frequently grants a new trial (29) 
without ſetting aſide the former verdict, which is of great 
conſequence to the parties; for then it may be given in 
evidence, though not conclufive ; either party being at 

liberty to ſhe what grounds it was obtained: but courts 

of law in that caſe always ſet the former afide. It was ſaid, 

that this was 2 of inheritance, and therefore proper 

to be tried again. As to that, it never has prevailed as a 

general rule, but according to the circumſtances of the _ «+ 
caſe : if there is any doubt of the facts, the court hasoften ) 

done it, as in Edwin v. Thomas, 2 Ver. 75. Leighton v. 
Leighton, 1 Wm. 671. where ſeveral trials were granted, 

becauſe the inheritance was to be bound, as it is alledged 

for the plaintiff it would be here, he having no opportunity 

to try it again in ejectment. The contrary is urged for 

the defendant. I do not ſee which way this argument will 
conclude : if a new ejectment ma brought, where is 

te prejudice to the defendant to grant a new trial, for the 

plaintiff will only have coſts here ? And according to the 

caſe of Sherwin v. Lord Bath, Prec in Chan. 261. it will be; Kk. 54. 
ſtill liable to an ejectment, which takes off this objection 

againſt a new trial; ſince it will not quiet the defendant's f 
poſſeſſion. But it is ſaid for the plaintiff, that he would 

be abſolutely hound; becauſe the court mult give ſome di- 

tections as to the application of the rents and profits come 

to the receiver's hands, who was appointed by the court to 

account with the defendant 5 and that therefore if a new 
tj<ctment ſhould be brought, the defendant might brin 

a bill for a perpetual injunction, which would be . 

But the caſes cited for this are not entirely applicable, as 

in the caſe of Vernon v. Acherly, where the court granted an 
inunction, becauſe otherwiſe the execution of the truſts 

decreed would be overturned, and there would be no end 

of things. In the caſe of Attorney General v. Montgomery, 

Vov. 25, 1742, an injunction was alſo granted on the 
toundation of the decree for execution of the truſt, So in 

another caſe of Sir Thomas Colby's will, where the court had 

decreed a partition and conveyance of an eſtate, ſo that an 
<jcAment brought, tended equally to overturn the decree 


ot the court, as in other caſes: to theſes the preſent caſe 
Vor. I. D bears 
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and final juriſdiction. This conſequence indeed it would 
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* 


„Le 321. 


CASES Argued and Determined 


bears ſome analogy ; but does not go guite fo far ; for the 
appointing a recciver was only interlocutory, and not a 


judgment upon the merits, in = the court had proper 


have; that if the plaintiff recovered on a new cjeAment 

brought, he might have an action for thoſe very meine 

profits, which the court had before diſtributed : but this is 

a middle caſe between both, and never yet determined. 

The objeCtion therefore on both ſides, as to the bring- 

ing a new ejectment, is of no weight here: the objeQiog 

againſt a new trial, that this is a queſtion of legitimacy, 

and ought tobe favoured, is of ſmall weight; tor that 15 

true, where the legitimacy claimed is on a cohabitation, 

which was the caſe of Stapleton v. Stapleton, Aug. 3, 1739, 

where the only queſtion was on the time of marriage, 

whether before or after the birth of the eldeſt ſon ; which 

therefore ſtood in a favourable light; but the queſtion here 

is different, and not to be favoured ; the legitimacy ef this 

daughter being firſt raiſed and ſet up after the father's 
death, at which time ſhe muſt be ſeventeen years old, and 
no pretence of cohabitation in his life: but all the fads 
ſpeak the contrary, both to that and the marriage, which 
is attended with ſtrong circumſtances of ſuſpicion ; fuch as 
the licence being taken out by the woman, and Admiral 
Hejier's being deſcribed by a wrong addition of mariner: 
then it is infiſted, that there have been two concurrent ver- 
dicts for the defendant : two iſſues were directed in order 
to try the whole right; for though the firſt would be ſufſ- 
cient, if found for the defendant ; yet not if found for the 
plaintiff, who muſt prove himſelt heir, as he mutt recover 
upon his own title. The verdict was for the defendant on 
the firſt iſſue, and to the ſatisfaction of the judge, who in- 
formed me, that the jury did not enter into the ſecond 
point : ſo that it cannot be taken to be a determination 
againſt the plaintiff, on the ſecond iſſue. It is certain 
that the former verdi was given in evidence on the latte: 
trial, and had great weight with the jury. If therefore there 
is any thing to impeach the former verdict, it takes off the 
objection of two concurrent verdidts; and it does nov 
plainly appear before me, that there has been mal- practice, 
which could not appcar nor be given in evidence, in the 
manner it was offered upon the trial. It was further ob- 
jected by the defendant, that there has been great dela), 
and that ſeveral of his witneſſes in the firſt trial are dead; 
which is certainly unfortunate, and mult have had ſome 
weight, and occaſioned his evidence to be looked on favou- 
rably in the ſecond trial, and will do ſo again. But 2 
neile; 
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neſſes are mortal; and from the circum ances it does not 


the | bet 
xt 2 appear to have been unnatural to wait for the determinati- 
oper on of the court. One would, if poſſihle, reduce to a con- 
ould ſiſtency the different determinations of the courts 3 which 
nent is an inconvenience ariſing from the conſtirution, and to 
eſne be lamented when it happens: as it did in the caſe of 
1is is Maxwell v. Aountagus. So that it is proper, that the 
ned parties ſhould have an opportunity of laying the whole be- 
ing: fore the court by a new trial, and that at the bar of B. R. 
"That but as the defendant is an infant, and in mean circum- 
acy, ſtances, the plaintiff muſt be content with N prius colts, 
n if found for him. | 

non, 

. Lord Portſmouth werſus Lady Suffolk, and Lord 
hich. Efingham, Aug. 1, 1747+ 

here . | 
this HE plaintiffs claimed the eſtate in queſtion, under a 
her's reverſion in fee deſcended to them as coheireſſes to 
and Lord Suffolk, by virtue of a ſettlement made by him in 
fad; 1687, which limited the reverſion to his right Heirs. 
hich Lord Effingham claiming under another ſettlement and re- 
ch as coveries ſuffered; and the deed in 1687, being in the 
niral hands of Lady Suffolk, who refuſed to deliver it up, un- 
per: leſs her rights were confirmed, the plaintiffs were obliged 
rel. to bring a bill for diſcovery. Lady Suff inſiſted, that on 
der her marriage and bringing 25 o0/. portion it was applied 
ſuſhi- 0 the paying off incumhrances ; which when paid, were 


aligned to her; and a jointure made of 160 J. per ann. 


and that her huſband alſo covenanted by leaſe, will, or 
it on «herwite, if the ſurvived, to leave her a houſe worth 30 0ʃ. 
o in- tor life: if not, that his heirs, executors, Sc. ſhould 
cond pay her the intereſt of 30001. for life: and then there was 


4 term of 100 years in truſt, that upon his not ſettling 
uch houſe according to the covenant, the truſtces ſhould, 
and out of the rents and profits of the lands compriſed 
'n that term, put her 150/. per ann. for life in ſatisſaqtion 


cecreed to confirm all this: and after a trial in ejeAmenc 
and verdi finding that the recoveries were bad, and had 
t barred the reverſion in fee, the plaintiffs now inſiſted 


ob- nan aſſignment from her of all the mortgages, &c. paid 
elay, vt by her portion, as ſtanding in her place, who could 
cad de no other right to them than as ſecurities; the benefit 
ſome ot which the plaintiffs claimed for the loſs they ſuffetgd in 
vou- confirming her jointure, which depending on the ſame 
wit- 


D 2 that 


of the covenant before. The plaintiffs offered and were 


*COreries would not have been good, if ſhe had not had 


Caſe 19. 
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her the houſe, ſhe had her option to take that which wa 


2 is plain, that ſhe cannot ſo make her eleQion as to 


ties be aſſigned for the plaintiffs. 
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that deed in her cuſtody: and alſo that this annuity of 
15cl. was a perſonal demand, and to come out of the per. 
ſonal cſtate, for hich the real was only a ſecurity, if that 
was deficient ; the term _— in aid of the covenant, 
and only a collateral ſecurity for her principal demand, 
the houſe; and therefore if ſhe came on them, they might 
by circuity come on the perſonal eſtate, which ſhe pol. 
ſeſſed as executrix. 2 


For her it was infiſted, that Lord Suffolk not having lei 


moſt beneficial for her, either the houſe, or the 150. pe 
ann. as an incumbrance on this eſtate. The intereſt of 
the 3oocl. was an additional jointure iſſuing out of lands, 
and to be confidered'as real'eſtate, and the perſonal eſtate 
was not the fund orjgirially to make it good, but ſhould go 
to thoſe intitled thereto, ' © 5 
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change the nature of the charge, and turn it on which 
fund ſhe pleaſes ; whether it was a ſtranger or no, that 
was intitled to the perſonal eſtate. The queſtion is, what 
was the contract between them on their — it 
plainly refted upon the covenant, the term was a further 
ſecurity ; not a new proviſion for her. If this ſettlement 
had been good of his own eſtate, of which he might di- 
poſe, and there had been a ſon, the equity would have 
been this ; that ſon might have ſaid, this' was a covenant, 
which being broke by his father, mult be ſatisfied out af 
his . eſtate; and it is ſtronger for the plaintiffs; 
for it is a ſettlement of an eſtate, which he had no right to 
ſettle ; and as the plaintiffs muſt confirm all her rights, the) 
are purchaſers of all her intereſt, and are intitled to every 
thing ſecuring her' right. So the equity is ſtronger for 
them, than between a ſon or heir at law, and the repre: 
ſentative of the perſonal eſtate. ' The incumbrances art 
not paid off for thoſe who were not intitled under the ſet- 
tlement : but they are purchaſers by letting her have het 
jointure out of their eſtate. There is no colour therefore 
to ſay, the repreſentatives of the perſonal eſtate ſhould be 
preferred to the plaintiffs, who muſt be indemnified againſt 
the 150/. per ann. out the perſonal eſtate; and the ſecuſ. 


Attorne/ 
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Attorney General verſus Lloyd, Auguſt 1, 1747. Caſe 20. 


OHN MILLINGTON, (d) ſeiſed of a conſiderable real Revocation 
J and perſonal eſtate, made a will in 1734, and gave all — — 
kis real and perſonal eſtate to be laid out in purchaſe of ,,, — 
real eſtate to his executors and other truſtees and their heirs, ſent to law. 
o apply the rents and profits to payment of ſome legacies z 
then to reimburſe themſelves, and then to a charity. He 
afterwards made a codicil in 1736, taking notice that he 
had given his real and perſonal eſtate to certain uſes 3 and 
that heing doubtful, whether by the late mortmain act his 
deviſe of his real eſtate to the charity or part thereof would 
be good, and being defirous to confirm it in that caſe, and 
not otherwiſe, he gives ſo much of his real and perſonal 
eſtate, as could not paſs by his will, to the uſe of his ne- 
phew Millington Buckley at his age of twenty-one, with 
limitations over, on his dying without ifſue, with proper 
maintenance till that age. He afterward makes another 
codicil, reciting the former and the will, and that being 
adviſed, that his deviſe to the charity was void as to the 
real eſtate, though not as to the perſonal, and being defi- 
tous to continue it, and to make farther proviſion for bet- 
tet ſupport thereof, he gave his perſonal eſtate to his execu- 
tors upon truſt, that if it cannot be laid out in land, it may 
in ſecurities for the ſame charity: and his real eſtate he 
gives unto and for the uſe of Millington Buckley, at twen- 
ty-one.; and declares, that it is his opinion, that his eſtate 
at L. is ſufficient to maintain him during his minority. 

Upon an information to have the will and codicils ſo eſta- 

bliſhed, as that the charity might be carried into executi- 

on; it was decreed at the Rolls, that the will was well 

proved, and that the truſts ſhould be performed, and that 

a ſcheme ſhould be propoſed for carrying the charity into 
execution : from which decree the defendant Millington 

Buckley brought the preſent appeal. (3 3) 


For the relators. The teſtator dying after the late Mort- Will before 
main act made in 1736, the firſt queſtion, whether the de- — 
viſe of the real eſtate to the charity by his will made before , teſtator 
that act is good, cannot now be diſputed 3 for it was de- dying after 
termined before the twelve judges in Aſpburnham v. it * 800d 
Airihal, while the preſent ſuit was depending at the Rolls, 
that the deviſe in ſuch caſe was good. The — queſti- 


ons, whether the deviſe is revoked by the codicil ; which 


d) Poſt. 186. 190. 
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was the point determined at the Rolls, as it was decreed, 
that the truſt of the will ſhould he performed. The firſt 
codicil has expreſſed only the teſtator's doubt; and he haz 
there given nothing, but in caſe the real eſtate was not 
well deviſed, and in that caſe only : and therefore, as the 
law will permit it, the deviſe will be good. In the ſecond 
-codicil the teſtator does not, as in the former, give upona 
contingency of the law's not ſuffering it; but on a ſuppo- 
fition that he could not do it: and ſo on a miſtake in lay; 
under which if he had not been, he would have given it 
otherwiſe, Where one proceeding on a miſtake revoke 
thereon, it 15 a contingent revocation. It is the ſame as if 
he had ſaid, ** hecauſe T am adviſed, that the deviſe is 
void :”” and that error is the foundation of the gift to the 
detendant, a condition annexed thereto, and to the revo- 
cation, on which only this gift can operate; and the cor- 
ſequence is, that this prevents a revocation : like the caſe 
ot Onions v. Tyrer, 1 Vm. 343. 2 Ver. 741. Prec. Chan. 
459. In the caſe of Clifton v. Lady Lombey the teſtator, in 
eon ſiderat ion that his wife promiſed to coninu his widow 
and to leave to the children at her death, deviſes to her: 
the teſtator there was under a miſtake, there being no ſuch 
promile- by her; for ſhe denied it, and there was no proot 
of it: yet the court thought, that becauſe he had thus u- 
ken notice of ſuch promiſe by her, it ſhould be the cond- 
tion of the giſt. So whatever appears to be the cauſe af 
the gift, if there is a miſtake in that cauſe; it is naturally 
annexed to it. So in 2 Chan. Ca. 16. Wintkfield v. Comb, 
ſuppoſe the teſtator hud deviſed to A. who was his wife; 
and it appears that ſhe had married before: it could not be 
good. Suppoſe a deviſe to A. and afterward a codieil te- 
citing the will, and that teftator was adviſed A. was deat, 
and gives it to . If A. was alive, B. will have nothing: 
the conftruction of the perſonal eſtate may ſerve for the 
real : and Stwinhurn, under the general head of what 13 
revocation of a will, mentions error, and puts this calc; 
that becauſe my ſon is dead, B. ſhall be executor : if that 
fact is falſe, B. ſhall not be executor. So that from the 
general intent and expreſſion of the teſtator, there is m 
Fevocation, 


For defendant. The laſt teſtamentary act muſt operate 
ſtrongly. Whatever was the teſtator's motive, he mean! 
an abſolute not a conditional act. The firſt codicil 15 
made after the act of parliament creating his doubt; he 
there makes a diſpoſition with a view to his doubt; the 


doubt as to the real and perſonal eſtate is the ſame 3 it 2 
in 
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ing to be laid out in lands, and therefore he diſpoſed of 


ed, oeh, if the deviſe was not good: but afterward finding 
irt e could make as great a proviſion for the charity by his 
has y-r/0nal eſtate, he does not leave it to the conditional diſ- 
not poſition as on the firſt codicil, but decides it himſelf, and 
the not in the way of the firſt codicil; for then he would 
nd hure uſed the ſame words. As to the perſonal, he has left 


it open to the queſtion : not ſo of the real eſtate, which he 
would not have torn from his nephew. He has left ſuffici- 
ent perſonal eſtate to the charity, and cannot be ſaid to 
mean to leave his real eſtate to it. Then he has given di- 
reftions, which by a fide wind would increaſe the charity, 
by eaſng the perſonal eſtate in part, applying part of the 
real for muintenahte till twenty-one 3 and if he had in- 


he ended more, why did he not eaſe it entirely? It is im- 
10 ſſihle to ſay what he would do; but he thought there was 
* enough for the charity by eaſing the perſonal eſtate in 
ale hart: it muſt be admitted, that in expreſs words there is 
ne, n abſolute deviſe ; but it is ſaid his motives muſt be conſi- 
in ({-r24, There is a difference between the motives to do a 
1 thing abſolutely, and on condition; for in the laſt caſe it 
ih wil depend upon the condition, but in the other cannot be 
ch nquired into. Suppoſe, on the knowledge of this doubt, 
ot er came to an agreement; the court could not ſet it 
2. üs © his motives were reaſonable ; and the court cannot 
li u, your abſolute deviſe ſhall be conditional. The caſes 
a ech are different: in all of them the teſtator was miſta- 
ly ken; which it is begging the queſtion to ſay here. In 
6, lady Lombe's caſe it was an imperative bequeſt. In 
1 Onions v. Tyrer, the whole went on the evidence, of what 
be amounted to cancelling. The court is not to ſtrain in fa- 
* wur of revoked wills againſt an heir at law; and if the 
d court can go into it, on ſhewing what were the motives, 


there is no knowing where it will end. 


LoxDb CHANCELLOR. 


am very doubtful about this caſe : and would put it in 
1 proper way of being determined. This is very different 
om all the caſes cited : the queſtion of revocation docs 
not turn upon collateral circumſtances, but merely on the 


om Onions v. Tyrer indeed Lord Cowper there ſays, it 
might be relieved on the head of accident : but I do not 
no how he could come at it in a queſtion between devi- 
e and heir at law. It is proper therefore for # court of 


aw; and the ſame conſtruction muſt be made as there. 
The 


words in the inſtruments themielves ; which make it differ 


(34) 
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The firſt reaſon why I doubt, is, that if the teſtator had 
intended, as the relators contend, that this was a revoca- 
tion, and a new deviſe only in caſe the will was not good, he 
would have left it on the firſt codicil: and no occaſion for 
making a new one; for it wonld be juſt the ſame with te- 
ſpe& to the charity as on the firſt, Another reaſon, which 
makes me doubt, is, that it is very nice to ſay, that be- 
. - cauſe the reaſon a perſon gives fails, therefore his deviſe 
( 3 5 ſhould fail. I do not know how far that will extend; the 
"M teſtator has put it on the advice he received, which was a 
fact of his own knowledge; and he has grounded it on that 
advice, and not on the reality of the law : he might doit 
in order to quiet the doubtful queſtion ; but I do not ſay he 
did ſo. The third and principal reaſon is, I doubt, whe- 
ther this diſpoſition is put ſingly on the point of law : for 
conſidering the material — bring adviſed, and the ſub- 
ſequent words, who can tell what he meant there? the co- 
dicil was made two years after, and his perſonal eſtate 
might be ſo increaſed, as to be a ſufficient fund for the cha- 
rity ; for all this together might be his reaſon, and it is 
impoſſible to ſay he depended on one more than another. 
J give no opinion, for it is a mere point of law, anda 
new caſe ; and will ſend it into B. R. to be there ſolemnly 
argued, and reſerve further conſiderations till after the 

judge's certificate. 


Caſe 21. Townſend verſus Lowfield, July 20, 1747. 
JP ILLIAM HALL, an extravagant young man, got 


Lowfield to raiſe him money on promiſſory notes of 
* Hall, indorſed by Lowfield, who alſo got notes and bonds 
from Hall for a very large ſum. Hall was afterwards ſued 
by ſome creditors, and diſcharged out of priſon by the m- 
ſolvent act, and his effects aſſigned over. Lowfield (who 
had been three times bankrupt, and the laſt time without 
any dividend made of his effe&s, and not two years before 
his dealing with Hall) being a principal creditor, brings 
a bill againſt Hall, the aſſignees, and perſons in whole 
hands the eſtate was; and a general account was decreed 
to be taken of what was due. On going before the maſter, 
ſeveral objections aroſe ; and the other creditors of Hall, 
having got more influence over him, procure him to make 
an affidavit that Lowfield had obtained an acknowledg-, 
ment and admiſſion of his debts from him, without any 
8 conſideration; and application was made to the court, 


that Lowfield might not be allowed to produce a * 
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that purpoſe, as being under the hand of debtor to credi- 


tor; the maſter could not ſet it aſide; but Lowfield con- 
ſented to lay that paper out of the caſe. The maſter being 
directed to take an account purſuant to the former decree, 
and to enquire what was really and bona fide due ; Low- 


feld produced two other papers of the ſame import, though 


not of the ſame date with that given up. The maſter al- 
lowed them: and on his report, it came before the court; 
which to give further light to this affair, gave liberty to 
the repreſentatives of Hall, who died fince the decree, to 
bring the preſent bill to be relieved againſt this demand of 
Liwfield, and to inquire into the legality of theſe papers. 


For plaintiffs. It was inſiſted, that although it was 
proved, that part of the money raiſed on the bonds and 
notes was paid to Hall, theſe notes and bonds ſhould not 
be allowed as any evidence in the account to be taken, and 
Liwfield ſhould not be allowed any thing, of which he 
could not prove actual payment: that from the whole 
complexion of the caſe there appeared fraud and impoſition : 
and it was better he ſhould lote ſomething of what he had 
advanced, than be paid all thoſe fictitious demands. 


For defendant. The evidence admitted by the maſter 
ſhould be concluſive ; it is hardly poſſible to prove the ac- 
tual payment of money, which is ſeldom done in /pecie. 
In Johnſon v. Johnſon in the Dutchy court, there was a bill 
for forecloſure of a mortgage: the defendant inſiſted the 
money was not paid: the plaintiff proved part, but could 
not prove all the conſiderations : an inquiry was decreed 
by Lord Lechmere, of what was actually paid: but that de- 
cree was reverſed in the Houſe of Lords, becauſe part be- 
ing proved, though not the whole, and no fraud being 
proved, the onus probandi ſhould not lie on the mortgagee 
fraud being not to be preſumed. It is dangerous to judge 
by the complexion of a caſe ; and better even that the de- 
tendant ſhould be an unjuſt gainer, than the rules of evi- 
dence be infringed. 


Lorp Cn ANCELLOR, 


1 
Though it is truly ſaid, that the general complexion of 
a caſe is not ſufficient to overturn the rules of evidence: 
yet it is a reaſon for ſifting into the circumſtance, as far 
25 15 conſiſtent with the rules of the court: and here it ap- 
pears very extraordinary, conſidering the objects on both 
lides, that a man ſhould have his extravagance fed by js 


ſuc 
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ſuch a perſon, in the circumſtances the defendant appears 

to have been in. But as that is poſſible, it is not ſufficient 

to determine the judgment of the court, as to the relief. 

ſought, and to ſet aſide all the ſecurities; but that will 

depend on the weight of the particular evidence; and this 

objection is weakened hy the proof made of the payment 

of part ro Hall. This come on in an unuſual manner 

not a bill of review, but in aid of an account directed ge- 

nerally by a former decree, to fee what was due; with 

. which, what the court now does, muſt be conſiſtent. It 

Admiſſion would have been difficult for the court to ſet aſide that firſt 

1 y Paper 3 for where a creditor or a plaintiff obtains by fraud 

fraud or or force, an inſtrument amounting to an\gdmiſhton of the 

iorce, not deht, the court cannot ſet it aſide on motign, but it ſhall be 

fer ate on a ground for a new bill, though the former ſuit be depend- 

may bea ing: the order then made to the maſter prevented the honds 

ground for and notes ttpm being concluſive evidence. It appeared 

a new bill, very extraordMary, that on the defendants giving up that 

N paper, two others of the ſame effe& ſhould he produced, 

Vencids. which would hinder the court from coming at the juſtice 

of the cafe ; and therefore liberty was given to bring a bill 

tor reliet, with a view chiefly to ſhew fraud or impoſition 

in obtaining thoſe papers, that they might be ſet out of the 

caſe.) And now upon the merits there appear great cir- 

cumſtances,of ſuſpicion, which yet is not ſuthcient to 

( 3 7) found a decree upon. There is no proof of actual impoſi- 

tion upon Hall who was very extravagant, and liable to he 

impoſed on in getting money; but that is not ſuch a weak- 

nels as proceeds from want of underſtanding : and there- 

fore ſuch a perſon might put himſelf into ſuch a condition, 

as that the court cannot relieve him. As to the improba- 

bility that the defendant being in ſuch circumſtances, ſhould 

furniſh him with money; that had ſome weight, and in- 

duced the court to look into the real fact, although gene- 

rally a perſon's circumitances, as they may be private, are 

not to be ſo inſpected: but the defendant has made ſtron- 

ger proof than I expected, of his giving him money; 

which is not to be got over, whether done on his own ſole 

credit, or by the connection with Hall. Then as to the 

On poſitive two papers; I cannot ſay thar, when a perſon has conſent- 

ns wt + ed to lav one piece of evidence aſide, he ſhould be pre- 
will direct vented from making uſe of another, if fairly obtained. 

allowance cannot ſet them aſide, or direct the maſter to allow of no 

of no fum ſym, which is not proved to be actually paid: the court 

ſometimes indeed does that; but not wantonly on pre- 

ſamption or inference. It was done in the cafe of Sir 


Oliver Aſhcomb v. Greenaway, on full poſitive 7 0 
8 raud : 


ly proved, 
paid. 
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fraud : but ſhould ſuch direction be given here, the defen- 
dant would loſe many conſiderable ſums actually advanced 
to Hall; for ſeveral of the witneſſes are dead, as is tall 
himſelf ; who if living, might be examined on interrogato- 
ries. And in the caſe of Johnſon it was a material ingre- 
dient in the reverſal of the Lords, that the party was dead. Ia 1727. 
By way of addition therefore to my former order, let plain- 
tifs be at liberty to falſify theſe two papers; and if they 
can ſhew, that ſome of thoſe notes, &c. were for the debts 
of the defendant, or for intereſt wrong computed, or ſo, 
they ſhall have allowance before the maſter, which wilt 
prevent the concluſiveneſs of the notes, Cc. It a man 
will create evidence againſt himfelt by admiſſion, it is bet- 
ter that he ſhould ſuffer, than the rules of the court be 
overturned, | 


Stroud verſus Deacon, Auguſt 10, 1747» Caſe 22. 


HE bill was to have a diſcovery of the detendant's ti- Demurrer 
1 tle by ſetting forth a ſettlement by which he claim- to diſcovery 
ed, that his wife upon her marriage ſettled the premiſes to a oe 
her ſeparate uſe, and that he is her repreſentative ; the under a ſet- 
plaintifF alledging, that if that ſettlement was produced, tlement, in 
t would appear, that ſhe was only tenant for life. contrates- 


tion to 
of which 
To this diſcovery the defendant demurred ; becauſe the plaintiff 
plaintiff docs not claim under that ſettlement. x * 
Over- ruled. 


Lord CHANCELLOR. 


As the plaintiff has made a title in contradiction to yours, pe 
he hath no right, generally ſpeaking, to look into your ti- (33) 
tles; but the bill charging that by producing this deed it 

will appear that her title was only for life : you muſt give 

ſome anſwer to it, and not barely demur, and what you 

barely know or believe is not ſufficient, but what it is by 

this ſettlement. You have not pleaded yourſelf a purcha- 

ſer ſo as to cover that; but have demurred to the whole, 

and it muſt be over- ruled. 


* 
Shepherd verſus Cotton, Auguſt 10, 1747. 


RY an act 34 H. 8. the eſtate of Serjeant Hind was bann 
charged with the payment of 101. per ann. wages for to a bill for 


thoſe who ſerved as knights of the ſhire for Cambridge ; and payment of 
wages of 


lor that purpoſe gave a corporation, conſiſting only of the babes of 
two a ſhire, al- 
lowed. 


IN 


(39) 
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two knights and the ſheriff, a right to enter and diſtrain. 
The plaintiff charges, that he has ſerved ſince the 
1724 ; that he applied for payment of it to the defence, 
who refuſed ; and the other members refuſed to join in the 
recovery of it: ſo that his only relief was in a court of 
equity. To which the defendant demurred. 


For the demurrer. This is a mere legal right, if any. 


The plaintiff ſays, he is diſabled from ſuing at law by the 


refuſal of the other members to join: but the corporation is 
one body ; and the plaintiff as one member might bring 
an action at law in name of the corporation; and then the 
defendant, ſuppoſing he had a right at law, could not 
have prevented his going on. But ſuppoſe he could not 
ſuc at law, yet he ſhould not bring a bill againſt the defen- 
dant, but againſt tha corporation for not joining: and 
then, if he had a right, the court would give him a te- 
medy, by directing the other members to permit him to 
ſue in their name. To conſider it on the merits : this, 
like other ſtatutes, may be barred by the ſtatute of limita- 
tions. The plaintiff has not charged that it was ever paid ; 
and deſuetude is a diſcharge thereof. 


Againſt the demurrer. The only remedy is in equity: 
where one cannot ſue alone, it is a foundation to come 
here. The corporation acts by the majority; therefore one 
alone cannot carry any of the powers into execution. The 
ſtatute of limitations ſhould be pleaded, and is therefore 
out of the caſe : the corporation are only truſtees for the 
knights; and where by combination ſome members or truſ- 
tees refuſe, it is a colluſion proper for a court of equity te 
decree upon, and every demurrer admits the facts charged. 
If it was a matter of publick right, there would be ſome 
foundation for courts of law to interpoſe and grant a 
damus but this concerns not public juſtice, but private 


property. 


% 


LoRd CHANCELLOR. 


This demurrer muſt be allowed, though not on the 
int of deſuetude; for our law does not nn that. The 
aſt member receiving ſuch wages was Andrew Marvel, in 
the time of C. 2. If a bill was brought here to recover ſuch 
wages againſt the inhabitants or — in a borough, | 
would diſmiſs it, and leave the plaintiff to law. The "= 
tion is ſingly, whether the plaintiſf has remedy againſt the 
defendant ; for the demurrer puts the bill out of cou = 
t 


= 
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tat defendant only, ſtill remaining as to the reſt ? Sup- 
poſe the court ſhould order, that the plaintiff might pro- 
ceed againſt the defendant to recover the wages, and the 
cauſe ſhould go on to a hearing: it muſt be diſmiſſed 
againſt the defendant with coſts ; for otherwiſe he would 
be doubly vexed. Though a demurrer does generally ad- 
mit every thing charged in the bill, yet it is not ſo here; 
this is a demurrer attended with an anſwer and denial of 
combination; ſo that no decree can be againſt the defen- 
dant; and I doubt, whether it can againſt the corporation. 
It ſo far concerns the public, as it concerns this county, 
and ſuch powers are proper to be executed by mandamus 
out of the King's Bench; which has authority to compel 
the execution thereof if ſtill in force: but that concerns 
the relicf againſt the other members. Here is 'a clear re- 
medy given at law, and the members of the corporation 
are to take that remedy; and the defendant is only ſub- 
jca, as the act has rged, by diſtreſs, c. and I will 
not change the remedy ; for the bill to compel ſuch a pay- 
ment was never heard of. Whether he is intitled to make 
uſe of the truſtees names 1s another matter. 


Richards verſus Evans, & e con. Oct. 26, 1747. Caſe 24. 
HE plaintiff as rector brings a bill for payment of | 
tithes in kind : the defendant as owner of the farm, — — 
brings a croſs bill for eſtabliſhing a cuſtomary payment of the word 
l per ann. in lieu and ſatisfaction 1625 | modus in 


laying it, 
For plaintiff. This medus is neither well laid nor prov- 
ed, nor is the day of payment certainly ſpecified ; for want — 
of which a modus was held not good in point of law in the ofpayment, 
Exchequer, Trinity term 5 G. 1. (e) becauſe the time of \ 
payment of a modus ought to be as certain as of the tithes, may be o- 
in place of which it is ſubſtituted ; which as to the fruits of verturned 
the carth is immediately on the firſt ſeverance ; and a cuſ- for rank- 
tom uncertain is no cuſtom. © Then the payment of ſuch m_ — 
, . erg peci 
2 groſs ſum is an evidence againſt the modus, as too rank: thing; it 
for as every modus muſt be preſumed to commence before otherwiſe, 
the time of memory, this many years ago muſt have been Will be ent 
< + to trial. 
very near the value of the farm : it is /therefore rather a 
modern compoſition, or rent for tithes, / 1 3; (4 o) 


* 


Lok D CHANCELLOR. 


The obje&ions to the laying the modus are of no weight; 
for neither in law or equity is there any neceſſity to uſe 
| the 
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the word modus, as appears from all the caſes on this head, 

as in Cowper v. Andrews, Heb. 39. Shelton v. Montague, 

Hob, 1:8. and i Yen. 3. it being only a technical term 

not uſed in pleadings; in ſtating of which Lord Hobart 

was very accurate. Ihe material words are ſo much 

paid in lieu and ſatisfaction of tithes. As to the general 

queſtion, whether it is neceſſary to lay and prove a particu- 

lar day of payment; the caſe in the Exchequer was certain- 

A Ri ly ſo determined: but I remember, that gave general dif. 

ſlatisfadt ion in Heftminfler Hall and abroad, as too nice to 

require the proof ot a particular day; and it has been ſince 

; adjudged to the contrary, that on or about is ſufficient ; ſo 

that they have left off taking that exception in the Ex 

chequer. Then it reſts on the merits ; and that depends 

on the evidence on both ſides, which is of two kinds; firſt, 

oi the fact and uſage of payment; ſecondly, ſuch as ariſes 

out of the nature of this modus. If it is turned on the firſt, 

it is the ſtrongeſt evidence I ever knew, againſt payment 

of tithes in kind, for which there is no proof on the part of 

the rector: that indeed, being only negative, would not 

8 to take away the common right that is in the rec- 

tbr, if there was nothing more; but in ſupport of the cuſ- 

tomary payment there is the evidence of ſome terriers, 

which makes a diſtinction throughout, between this and 

the other parts of the pariſh, where tithes were paid in 

kind: and there is the rector's own admiſſion of this. As 

to the remaining objection to the modus, ariſing from the 

nature of- it, as too rank, ſeveral indeed have been over- *© 

turned on this point; but the diſtinction taken for the de- 

fendant is material, that a modus may be overturned for 

— „rankneſe, even at the hearing of the cauſe, where it is for 

Smich, ſoly a ſpecific thing, as a lamb, c. becauſe the price of the 

77, 1754. thing may be found from hiſtory and ancient records: but 

that is an objection from a fat, which, becauſe it appears 

with ſuch a degree of certainty, the court determines with- 

out ſending it to be tried : but where it is not for a ſpecific 

thing, there are ſeveral other circumſtances to be taken 

, into the conſideration of rankneſs; as the difference of va- 

luc in the courſe of time. The Houſe of Lords therefore 

ſent a caſe of this ſort to be tried without over-ruling tt. 

It this had come ſingly upon the reQor's bill, it would 

without any ſcruple be immediately diſmiſſed ; for that 

would not have hurt the ſucceſſion : nay, 1t would be _ 

to the rector himſelf. But the owner bringing a bill allo to 

eſtabliſh a modus, that would bind the ſucceſſors: in the pa- tor 
riſh ; and it being of conſequence, that a great part of the 
evidence ariſes trom the reQtor's own admiſſion, if 3 - 

en 
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ſendant infiſts on eſtabliſhing it, the rector (unleſs he ſub» 
mits to that decree) ſhall have an opportunity to try it 


x law. 


Baines verſus Dixon, October 31, 1747- Caſe 25. 


Man having a ſon and a daughter, deviſes his manor A fale di- 
of Ryley with the appurtenances, and all his other — 
renements and hereditaments, to truſtees and their heirs, „ and 
in truſt for paying his funeral expences, debts, and lega- prefrralone, 
cies, as far as the perſonal eſtate ſhould be deficient: then oufb be. 
for raiſing a maintenance and education, at their directi- — — 
on for his ſon M. and his daughter S. and all other tator's in- 
younger children, whether born before or after his de- tent; in aid 
ceaſe, till his ſon attains twenty-three, and all other f acfeditor 
younger children reſpectively attain twenty-one : then all ground of 
the ſurplus, as ſhall ariſe from the rents and profits to and law, thatin 
among his daughter S. and all other younger children, as 2 will thoſe 
hall be then living, at their reſpeQive ages of twenty-one, meant and 
and that the truſtees ſhould convey his ſaid manor, &c. to paſſed the 

"is ſon M. at twenty-three ; he then gives ſome legacies land itſelf. 
to be paid after the debts with all convenience, as the pro- 


nis of the eſtate ſhould advance the money. 


On a bill brought by the daughter a general account was 
decreed at the Rolls; and after the maſter's report it was 
directed, that a ſufficient part of the real eſtate ſhould be 
ſold for payment of the debts and legacies unſatisfied ; 
with which part of the decree the defendant the 12 being 
lallatisfied brought an appeal. by | 


For plaintiff. There muſt be a ſale, for there is nothing 
to bind up the word profits, which is large enough to war- 
rant a ſale, if nothing to confine it : the word rents being 
dropped in the latter clauſe : and this rule the court came 
into by ſeveral gradations, and will not break through 
vithout great reaſon. This was intended as a beneficial 
ind effectual proviſion for all younger children; but the 
teſtator, being in debt, could not oblige the creditors to 
walt till the rents ſhould pay the intereſt and principal: 
and if ſo, there would be nothing for the children; ſo that 
an immediate fale to pay the debts muſt have been intend- 
©. It is no objection, that by this means the proviſion 


or the daughter would be too large; for there might —_ 
LY en 
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been more younger children; and though that happened 
mom be the caſe, the court will not judge by ſubſequent 
accidents, 


For defendant. The whole charge is to be raiſed in the 
ſame manner. The maintenance and education muſt 
mean annual: and no ſale can be for that: and the laſt 
clauſe ſhews, the teſtator could not intend it; for then he 
would have directed ſo much, as remained, to be con- 
veyed to the ſon, and not the ſaid lands; conuenience can 
only mean annual perception of the profits. In Joy v. 
Gilbert, 2. Wm. 13. the court would not allow a fale or 
mortgage, becauſe leaſes were mentioned. So here, there 
is a particular manner mentioned, by profits, with which 
Intention he makes the minority longer. 7 


Lord CHANCELLOR. 


It is true that where there is no direQion far a ſale, the 
court has gone by ſeveral gradations. W hen any particu- 
lar time is mentioned, within which the eſtate would not 
afford the charge, the court directed a ſale : and then went 
further, till a ſale was directed on the words rents and pro- 
fits alone, when there was nothing to exclude or expreſs a 
ſale. In Tvy v. Gilbert, the power of making leaſes ex- 
cluded a ſale, as it would be 3 if a ſale was in- 
tended, which would include every thing. As to the in- 
tention, there is not one caſe in ten, where the court had 
decreed a ſale on the words rents and profits, that it has 
been agreeable to the teſtator's intention: yet the court 
has, in aid of a creditor directed a ſale, by a kind of dif- 
eretionary power, on the ground of law, that rents and 
(f) profits in a will, mean to pals the land itſelf : the teſta- 
tor intended this as a proviſion for all his younger children, 
and might have had more; which is an anſwer to the 
largeneſs of the ſum. The word direction in this will, 
means diſcretion. This deviſe to the truſtees is an uſe ex- 
ecuted, but abſtraQed from that nicety, the direction gives 
them the teal eſtate ; and a general truſt, not confined to 
the words rents and profits, would have carried a ſale, even 
before the reſolutions that thoſe words ſhould carry à ſale. 
It is but conjecture, that this is an implication, that debts 
and legacies ſhall be paid in the ſame manner. 


(f) Deviſe of the profits, deviſe of the lands Poſt, 171. 


Jab, 
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2id, in the direction to convey, is to be taken according 
to the ſubject matter; and there have been many caſes of 
deviſes to truſtees, to pay debts out of profits, and then to 
convey the lands: yet that ſhall not hinder a ſale, and ne- . 
rer has been thought ſufficient to limit profits to annual 
?fts; which would overturn many caſes, The laſt clauſe 
relating to the legacies, is indeed a dircQion, that they 

ſhould be paid out of the annual profits, as it is ſaid for the 
defendant ; but it is not the word profits, but advance, 

that limits it thereto, It is further ſaid, that the teſtator 
intended debts and legacies to be paid in.the ſame manner z 

but the ſenſe of the words may be ſatisfied either way z and 

would be extending the word advance too far to apply it 

to debts as well as legacies, for which conſtruction there 

can be no reaſon: ſo that a middle way muſt be taken, 

and a ſale directed for the debts,, but the legacies to be 

paid as the rents and profits ſhould ariſe, with intereſt from 

a year after the teſtator's death: for they were general 
zzacies and ſhould be paid with intereſt by the perſonal 
eſtate, if ſufficient : then the lands Ws 


an auxilia | 
fund, do not vary the right. 5 — 8 (4 3) 


| Attorney General verſus Parker, Now, 4, 1747. Caſe 26. 


HE pariſh of St. James's Clerkenwell was a reQtory 
impropriate, and by deed in 1656 veſted in truſtecs 

bor bene fit of the pariſhioners and inhabitants and their ſuc- | 

eſſors : there was alſo a, perpetual curacy with a penſion : | 

laying nothing of the nomination and election of the cu- 


1 ne. The information prayed the court to ſet aſide an 
ection made, and then to . and eſtabliſh the gen- 
. al right of eleQion, 'and to have it ſettled. 

n, 

he 


Lokd CHANCELLOR. 


- | | ' 
Che queſtion concerning the right of election, and qua-Nishrof p- 


pe cation to vote, depends on this deed of truſt, and on the Ja. Jag | 
en ein the pariſh, expounding and putting a conſtruction confined to 
le a the general words thereof; which is the beſt expoſitor houſe- 


uch very large and general words in ancient grants and ate 

eeds. There is no evidence of the uſage contended for 

the relators, that it is confined to ſuch houſekeepers as 

aid [cot and lot; however that would be proper, if there 

"25 no evidence of any uſage at all; but as there is, it 

ders from the caſe of the Attorney General v. Davy heard Fu, 
Vor. I. 2 before 


8 
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before me: for there is very ſtrong evidence, that all houſe. 

keepers whatſoever, as well rated as not, did uſe to vote; 

and that it has been always ſo taken by the oldeſt inhahi. 

tants. Then to confine this right to election would be a ve. 

ry arbitrary interpretation of the court, and a material cir. 

cumſtance is the time of making this deed; when very Erg: 

and extenſive notions prevailed; It it faid, this muſt be 

taken to be a right in the veſtry; but this is not governed 

by what is the right of the veſtry; nor intended to be veſted 

in them, but in the pariſhioners, though there was a ſeled 

Poſt. veſtry at the time of the making: nothing is laid before 

— the court to ſet aſide the election made. As to the queſtior, 

Scott, Whether the court ought not to make a decree to ſettle the 

Informati- right, for that, being a charitable uſe, the information 

on for cha- ſhould not be diſmiſſed : the general rule is ſo, but doe 

[ 25 1 ya not hold here; for nothing is a K uſe here but the 
iſſed, but wore hs h : , 

tte right penſion, which is not in queſtion, But there is no ground 

/ Afettled. to eſtabliſh this right, as there is no proof or examination 

entered into of it; nor will the court, at the ſuit of a fer 

of the pariſhioners, put the pariſh to the expence of an iſe 

do ſettle a tight, which may not come in queſtion in ſeve- 

ral years. The whole of this information muſt be diſmiſſed 


with coſts: (g) X | 
(44) ' Hodgſon verſus Rawſon, November 6, 1747. 


Caſe 27. | 

Akte, SLFREMIAH HOLLINS in 1738, deviſed part of bi 
out of real real eſtate for payment of debts, the ſurplus to hi 
eſtare ro be mother, and another part to his mother for life ; and after 
paid ee wards to his dear couſin William Rawſon, his heirs and 
after death aſſigns; he and they paying thereout legacies to )ſevera 
of A.lega- perſons, which ſums he willed to be paid within twee 
tee ſurvives months next after his mother's deceaſe ; charging his land 
wr tee therewith accordingly. Then he gives all his houſchold 
does not goods and furniture to his mother tor life, and after he bol, 
lapſe, hut death to his couſin Rawſon, his executors and adminiſtr- .= | 
goes to the tors, if he ſhall be living at his mother's death: but if hi 


repreten-] mother ſurvived, then to her, her executors and admin! 


3 (h) F 
After the teftator's death the mother entered, and o © 

ſeſſed the real eſtate, and died in 1744; a legatee of 10%, 

ſurvived her but one month; his executors bring this bill 0 0h 

for the legacy againſt the deviſee of the real eſtate, v8" 

was not the heir at law. For ca. 


(e) Vol. 2. 328. Poſt, 72. 

(h) The general rule is, that charges on land payable at a future day, ſl 

2 not be raited where the party dies before the day of payment, but ther? 4 
exceptions where payment is poſtponed for particular circumlitance*. Vi 

all the caſes collected on this ſubject in 2 Wms. 612, 4th, Ed. Note i. 


in the Time of Lord Chancellor HARDWISkx. 


For plaintiff. This legacy was ſo veſted in the plaintiff's 
teſtator in his life, as to be tranſmiſhble to his repreſentative, 
though the payment was ſuſpended to a future time: it 
would indi/putably be ſo, if it came out of a perſonal 
fund ; indeed the general rule is, that where it comes out 
of a real fund, it lapſes by the death of the legatee before the 
time. But there are ſeveral reſtrictions thereto, as where 
he time of payment is diſtinct from the gift ; which is a 
liſtintion the court has always taken, and this caſe there- 
fore differs from Hall v. Terry, November 9, 1 7 38, which 
xs a deviſe of land to a nephew, his heirs and aſſigns, if 
he ſhall pay ſome legacies, within a year after it comes to 
him by the death of the teſtator's ED on whom it was 
ſenled by marriage ; charging the premiſſes therewith ac- 
ordingly: a legatee died in the life of the widow ; his 
epreſentative brought a bill for it, as being a veſted inte- 
et. Your Lordſhip held, that neither the diſtinction or 
uthorities made for the plaintiff ; for that the time of pay- 
ent was annexed to the gift, and the charge on the land 
as only according to the gift, and that the legatee died 
ot only before the time of payment, but before the veſt- 
ng, and therefore it ſhould lapſe. But here the time of 
jayment comes in a ſubſequent part of the will, and diſ- 
ind from the gift. Another diſtinction, upon which 
he court has gone, is, where the contingency muſt cer- 
unly happen, and where it may not; for in the latter 
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eit never veſted: as was determined in (i) Arkins v. Hic- 
du 9h July, 18, 737, which was a deviſe to a daughter of 
* vol, 7 * at the time of marriage, or three months af- 
W © if ſhe married with conſent, and 121 per ann. till it 


as paid : the daughter died unmarried : it was held not 
be due ; for the contingency being uncertain whether 
would come or no, the teſtator did not regard the time, 


Pplicable here; for it was certain this time would come, 
"bi 2d it was no queſtion with the teſtator, whether the le- 
au mould be paid or no. Then the ſuſpending the 
0" ment docs not vary the right of the party already veſt- 
; but was only in fan our of the deviſee, to give him 
pa opportunity to raiſe it. This diſtinction of ſuſpending 
00k 'avour of the legatee or deviſce, was held proper in 
bg “nan v. Collins, February 4, 1745, which was a 
who's of 3 ol. a- piece to two daughters, to be paid by his 
Fa cor when he attained twenty-Hx, charging two cloſes 
| (i) 1 Atk, 501. (1) 3 Atk. 319. 
1 E 2 therewith; 


ut the event, which was the marriage: but that is not (45) 


(46) 
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therewith ; and both daughters died, before the executor} 
attaining twenty-ſix. But where the circumſtances of (ul. 
pending were on the part of the legatce, it was a reaſon 
of bringing it within the general rule of not being tran 
miſſible; but the ſuſpending here was an abundant caui- 
on in favour of the mother, that ſhe ſhould have the 
whole; and that there ſhould be no diminution, till | 
came to the deviſee over. King v. Withers, Talb. 117, 
ſtronger than this caſe ; for there, though the continges. 
cy was uncertain, yet it was held veſted and tranſmiſfible, 
the event in the teſtator's view having happened. |, 
Lowther v. Condon there was a deviſe, after having giva 
50ol. a- piece to two daughters, of a further ſum of 100 
a- piece to be raiſed and paid them immediately after the 
death of the wife. One daughter died before the wiſe; 
and though the general rule took place againſt her rep 
ſentative ; yet your lordſhip held, that the circumſtanc 
of payment after the mother's death was in favour of th 
fund, and it ſhould be the ſame as if out of perſond 
eſtate. The'caſe of Pulkely v. Stanlake is an authority, 
that a contingent intereſt is tranſmiſſible. Hutchins v. Fy, 
Comyns 716, is alſo an authority, that a legacy is tran 
miſſible, though the legatee died before it was payable: 
and it is material here, that in the deviſe of the perſond 
eſtate, where the teſtator intended the legatee ſhould na 
have it, if he dicd before, he has expreſsly ſaid it. 


For defendant. According to the general rule thi 
legacy lapſed and ſunk into the eſtate by the legatec's d 
ing within the year after the mother's death; which mul 
though at firſt it might ariſe on a particular occaſion it 
Powlet v. Powlet, 2 Ven. 366, and 1 Ver. 204, 321, hi 
ſince become general in a charge upon land; as it is 
this court, even without the expreſs words, and the a- 
aftical court is followed here only in a charge on perſon 
eſtate. One exception to the general rule is, where then 
are two times of payment : one regarding the convey 
of the perſon of the legatee, the other regarding the tund; 
which was the caſe of King v. Withers, where the tim 
regarding the perſon having come, the court held it tra 
miſſible, though the other event had not happened 
ſecond exception is, where from the other words in * 
will, the teſtator meant it ſhould not fink into tis 
eſtate; and that was the ground in (1) Lowwther v. Cond 


(1) 2 Atk. 233. 
wid 
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f hich caſe has not been cited wholly; for it was to their 
eſpetive executors, adminiſtrators, and aſſigns, if one 
n }1ughter died before; and expreſſed to be for benefit of 


he ſurvivor, not to ſink for benefit of the heir. A third 
«ception has been attempted, which the court will not 
Amit; the diſtinction of the legacies being poſtponed 
rom reaſons regarding the perſon and the fund. If this 
aſe is not within the general rule, it muſt be on one of 
heſe two grounds: firſt, that ſuppoſing the legatee has 
lied in the life of tenant for life, it ſhould be raiſed ; but 
hen it would be a direct contradiction to Hall v. Terry 
or there is no difference between /o as he ſhall pay and he 
jajing ; and there the court clearly thought, that if the 
ezatce had died in the life of tenant for life, it ſhould not 
: raiſed ; for the court ſo thought, though the legatee 
rvived. So would it contradi& Bradly v. Peu, Talb. 
93. The ſecond ground muſt be that there was ſuch an 
nchoation of right, by the legatee's ſurviving one month, 
to make it payable : but the court has not gone upon 
hat, and never conſiders the legacy payable till compella- 
le, which it is not here, though the deviſee might pay it 
oner. (m) Hall v. Terry is in point; it was objeed there, 
hat it was an abſolute gift, but the time of payment 
ſtponed ; the court held that immaterial ; for in reſpe& 
land, that objection never was made. (n) King v. 
Vithers was there cited, but the court diſtinguiſhed it, 
cauſe of a double time of payment, one of which had 
appened; and here there is but one time of payment. 
0) Van v. Clark, 21 Fuly 1739, (cited in Comyns) is alſo 
n point; where your lordſhip held, that a legacy out of 
and perſonal eſtate to be put out to intereſt, and paid 
eighteen or marriage, ſhould not go to the repreſentative 
the legatee dying before. (p) Sherman v. Collins turn- 
Hon very particular circumſtances ; and there was a 
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en of entry given to the legatee, on which he might 


untain an ejectment: and ſo it is to no purpoſe to argue 
tm << contended for. 


December 9, 1747. Lord Chancellor having taken time 
d conſider of it, pronounced his decree. Conſider firſt 
it would ſtand at law: then how it ſtands in and is 


(m) 1 Atk. 502. (o) 1 Atk. 512. 
(n) Talb. 117. (p) Ak. 31g» | 

altered 
7 


was 


on this rule; nor are the other caſes to be taken in the. 


7; S | 
Aten is, that a legatee dying before the legacy is demandable, it 
Gor ge uanſiniſ- ſhall ſink into the eſtate. But here being a plain right at 


plc law, and the land recoverable for nonpayment ; it would 
. — "\be ſtrange to deprive the legatee of it, and repugnan!, 


. 


SA 
| nr J. that the deviſce ſhould loſe his land for nonpayment;; ard 


L 62/7 
Do lar NC Pawlet v. Pawlet, and a multitude of ca 
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Heirs not altered by equity. As to the firſt. Taking it as a condi- 


1 


— tional or contingent legacy, it is clear that the executors 
tage of a may have the benefit of it; as in val. 170, where the 
condition. Condition of an obligation was to make a leaſe, or pay 
100/. : the obligee dying, though the election was taken 

away, it was held, that his executor ſhould have the 1000. 

which determination is agreeable to the rule of law in ca- 

ſes of heirs; where the heir though not named, may take 
advantage of a condition annexed to a real eſtate. In 

Marks v. Marks, Equity Ab. 106, there was a condition 

to gain an eſtate, on payment ot money in a limited 

(47) time; the party died before the time, his heir was fe- 
lieved: 2 Ven. 347 cited in King v. Withers, was de- 

Contingent creed on that ground, that a contingent intereſt is tran(- 
intereſt miſſible to the repreſentative. Thus it ſtands at law with 
— reſpect to the plaintiff. With reſpect to the defendant i 

E. . — * k . 

was a deviſe on condition of paying; for the device not 

being heir at law, but a ſtranger, it was a direct conditi- 
on, not a conditional limitation. Therefore Wellect v. 
Hamond, cited in Boraſton's caſe, 3 Co. 19, is not like 
this: there it was a conditional limitation. Here is no 
occaſion to go by that circuity, being a deviſe to a ſtranger, 
and a condition, of which * teſtator's heir at law muſt 
take advantage; who may hring an ejeQment againſt the 
deviſee for a breach in not paying, fince at law the bene- 
fit of the contingency is tranſmiſſible. Then the teſtator 
having expreſsly created a charge on the land, it will bind 
the land in the hands of the heir, after his recovering in 


ejectment. 


Conditional 
limitation. 


Where lega- Then as to the alterations in equity : the general rule 


Cies fink : 


yet the legacy itſelf loft in equity. The general rule in 

[4 is the ſame; 
whether it is at the day, or payable at the day ; that di- 
tinction being admitted only in perſonal legacies/®#The 
intent was, that the legacy ſhould veſt, as ſoon as the fte. 
mainder came into poſſeſſion, it being he and they pam 
thereout 3 which could not be, till they were intitled tothe 
profits: but it was alſo intended to give the remainder 
man a year's time. The teſtator muſt have had in en 


(q) Poſt. 237. | $ Vin. 112. te 
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the legatee's dying in the mother's life, having expreſſed 
it afterward, where he intended it ſhould defeat the 17 

cy ; which not having done here, 4t is an evidence of if 
not intending it: and the defendant's counſel admit there 
are caſes, where the intent will controul the general rule 
26 in Latother v. Condon. + 


As to authorities, the firſt is, King v. Withers. The 
ſecond, Bulkeley v. Stanlake, and (r) Hutchins v. Fay, 
which was a dill not brought in the Exchequer for a legacy 
charged on an eſtate, as adminiſtrator to the wife, who 
died before the legacy was res It was held to be 
tranſmiſſible on this ground: that the remainder veſted 
immediately by the death of the teſtator ; and therefore 
the legacy veſted in thoſe, to whom payable, and that the 
deviſce mult take it cam onere; it being equally intended 
that the legacy ſhould be paid, as that the deviſce ſhould 
have the eſtate ; which is the ſame here, and the eſtate 
r:coverable for a breach. Theſe caſes are ſtrong authori- 
ties, that the eſtate is chargeable, notwithſtanding the 
death of the legatee in life of the tenant for life, and be- 
fore the remainder attached in poſſeſſion; but there is 
ſomething more here, viz. that this twelye month clauſe 
was not intended to ſuſpend the veſting, and make it con- 
tingent; but only as a reaſonable time to the deviſee for 
payment, which he could not do, before he was poſſeſſed: 
and there is a caſe upon that ground only, "which is Mil- 


/m v. Spenſer, January 31, 1732, where the teſtaigr de- F 


viſed the payment of his debts and 1 
ſuch part x , the perſonal eſtate, as ſhould not afterward 
be ipecifically deviſed; and if that proved deficient, then 
out of the real eſtate: and that his executor ſhbuld with- 
in twelve months after his death levy and raiſe ſufficient 
o pay 1000. to the younger ſon, to be paid to him im- 
mediately when raiſed ; charging all his real eſtate, if-the 
perſonal eſtate not ſpecifically eviſed proved deficient. 

The younger ſon died before the expiration of the year: 
us ex:cutors bring a bill for it againſt the, cldeſt ſon the 
deviſce, for life, of the real eſtate with a remainder to his 
lons. The defendant admitted it was intended for his 
brother's advancement ; but inſiſted, that he dying un- 
married before, it was extinguiſhed, and not to be raiſed: 
the perlonal eſtate was admitted to be. deficient, and it 
was therefore chargeable on the real eſtate, and to take 


- 


(r) x Brown 191, 
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'Caſe 28. 


Maſter has 


a right to 
earnings o 
his appren- 
tice who 
quits him, 
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the fate of a legacy out of real eſtate, as it has been de- 
creed, The court held, it ſhould be raiſed : which is an 
authority, that the year for raiſing was not ſufficient to 
prevent the legacy's veſting; and was the ſingle ground 
of that determination. Hall v. Terry is diſtinguiſhable 
from this: there I thought, that as to the penning of that 
legacy, the time was annexed to the gift or fubſtance; and 
though it had been out of perſonal eſtate only, it would 
not be tranſmiſſible. So it was likewiſe in Van v. Clark, 
and therefore the court, which favours real eſtate, will 
never hold a legacy tranſmiſſible, which would not be ſo 
if payable out of perſonal eſtate only. But whether those 
eaſes are applicable or not, this elbe months time given 
is a ſufficient ground for this decree within the authority of 
Wilſon v. Spenſer ; therefore this legacy muſt be raiſed and 
paid with intereſt at 4 per cent. from a year after the mo- 
ther's ''cath, and the plaintiff muſt have coſts ; ſo decreed 
in Wilſon v. Spenſer : though there was more doubt. 


NM In the cauſe Lord Chancellor ſaid, that there was no 
caſe, where the court has by way of rule laid down the 
diſtinction between ſuſpending the payment with a viey 
to the perſon of the legatee and the — : though there 
were caſes, where it has come with other circumſtances. 


| Meriton verſue Hornſby, November 9, 1747- 


1 bill was brought by an apprentice, who had with 
conſent of his maſter quitted his ſervice to go on 
board a privateer ; to be relieved againſt a claim made by 
the maſter to the plaintiff's ſhare in a great prize the 
Marguis,& Antin, and to have that ſhare paid by the ma- 


Cao) HTN 5 


Hill Al- 
len Poſt 83. 
Feb. 3, 
1747. 8. 


Lord Chancellor ſaid, ſuch actions were very common 
at law by maſters againſt their ſervants, who Lad quitied 
them to go to ſea; in which the maſters recovered their 
earnings 5 ſo that the maſter's right being ſtriQly leg! 
let him bring an action at law, in what court he will, f. 
this ſhare againſt the managers; in whoſe names the ap- 


prentice ſhould be permitted to defend it. 


() 2 Atk. 132. (t Atk. 319. 3 
(u) Where maſter covenants to the diſcharge of his Apprentice, Bill vi 
not be for a return of the Fee; 2 Brown 78. 


Sibthorp 
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Sibthorp verſus Moxton, November 10, 1747. Caſe 29. 
T's teſtatrix gives ſeveral legacies among her chil- A woman 
ill, 


dren ; and then ſays “ I likewiſe give my ſon-in-law —— Sy 
Chillingworth a debt of 5ool. he owes me on a bond and (@r.;n.1aw 
intereſt ; and defire my executor to deliver it up to be can- in a will, 
celled.” Chillingworth died inteſtate in the life of the teſ- = cocoon 
tatrix leaving her daughter his widow ; who took out ad- 10 f dell 
miniſtration, and brought this bill againſt the repreſenta- ver up the 


tives of the refiduary legatee to have the bond delivered up. _ -» be 


is not 


For plaintiff. The general rule, of a legacy's lapſing lapſed by 
by the death of the legatee in the life of the teſtator, is not his dying 
applicable here ; the teſtatrix intending by her will that IN 
the debt ſhould be extinguiſhed ; which muſt neerſſarily go x. 
to the repreſentative of the debtor ; for it is not like a gift 


of a ſum of money. A will may be fo penned, as that 


though the legatee dies before the teſtator, yet his repreſen- 
tative ſhould have it; for though at law a debt cannot be 
releaſed by will, yet in equity the intent to diſcharge it will 
be conſidered. Elliot v. Davenport, 1 Wm. 83. 2 Ver. 
52:, is in point; for it was admitted there, that if the de- 
viſe over of part of the debt had not ſhewn it was not intend- 
ed to work by extinguiſhment, it would not have lapſed. 


For defendant. This is of a legatory nature, and there- 
tore lapſed within the general rule; * a will cannot! re- 
leaſe a debt. 1 Ven. 39. 1 Sid. 42, as it cannot take 
effe ct till the death of the teſtaror, and the neceſſity of hav- 
ing the executor's aſſent to make it good, proves it a lega- 
cy. The intent of the teſtatrix may controul the general 
rule; but it muſt be very plain, andthe penning very ſpe- 
cial. Elliot v. Davenport is a ſtronger caſe for the defen- 
dant ; in whoſe favour the determination there is. Here it 
is not given to him, his executors and adminiſtrators, 
as there; the only perſon deſcribed to take being the ſon- 
in-law, and the bounty deſigned perſonally to him; who 
was alſo the ſole obje& of the, view of the teſtatrix in the 
latter clauſe, which is dependent on the former, that it 
ſhould be delivered up to him, if the legacy took effect. 
The reaſon of lapling is thar otherwiſe it might go to a far 
different perſon than was intended: there is nothing im- 
porting a general remiſſion, but only to that particular le- 
gatee; and the court cannot ſupply a new one. L 

b ORD 


CASES Argued and Determined 


Lord CHANCELLOR. 


I muſt begin with ſaying, as Lord Cowper did, that this 
is a very doubtful caſe ; yet I am of opinion that the plain- 
riff ought to have the benefit of this diſcharge of the debt, 
and that the bond ſhould be delivered up to be cancelled: 
the teſtatrix was a mother providing for the different 
branches of her family; and it would be very harſh, if it 
ſhould happen by the conſtruction of this will, that the 
rule ſhould be fo ſtrict, that by the ſon-in-law's death her 
daughter, fo nearly related in blood, ſhould loſe the bene- 
fit intended to this branch. It is truly ſaid for the defen- 
dant, that giving or forgiving a debt to the dehtor is a teſ- 
tamentary act, and to be conſidered as a legacy with re- 
gard to the adminiſtration of aſſets, and therefore cannot 
take effect but by the aſſent of the executor 3 for creditors 
may have a right to it upon a deficiency : but it is other- 
wiſe as to a diſpute with the executor, or a voluntary clai- 
mant. It is alſo truly ſaid for the defendant, that it cannot 
operate as a releaſe, and the obligor could not plead it ſo 
in an action by the execntor ; yet in equity it is conſidered 
as an extinguiſhment, though it wants the form of a te- 
leaſe : and this court would in ſuch a caſe grant an in- 
junction againſt the executor, if it was not wanted to pay 
debts. To defire, in a will is the ſame as to direct; and 
it is admitted at the bar, as in Elliot v. Davenport, that 
the latter part, if it ſtood alone, would be a diſcharge, 
though the legatee died before; but it is obje&ed, that this 
is ancillary to the former clauſe, ſo as it will not prevent 
the lapſe; and it is capable of that conſtruction. But 
the queſtion is, what conſtruction the court ought to put 
upon it? which is that it is not merely ancillary, but a 
further declaration of the intent of the teſtatrix, that at al 
events the bond ſhould be delivered up and extinguiſhed in 
whoſeſoever hands; which makes it plain, agreeable to 
the admiſſion above mentioned; and to conſtrue the intent 
otherwiſe, would be leaſt for the benefit. of the family. A 
to the caſe of Elliot v. Davenport, there was ſome 
for its being cited on both ſides: but there is an exprels 
giving to, not a forgiving of the debtor 3 which it ist 
ſaid generally make. no difference: but not ſo there, 
where it was not intended to be a releaſe, but that the re- 
cognizance ſhould ſtill ſubſiſt as a ſecurity to the children 
till paid; which makes it materially different from this 
caſe, where the intent plainly was to forgive the debt, and 


that the bond ſhould be delivered up abſolutely. *. 1 
| t 
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in the Time of Lord Chancellor Hardwick. 
there any thing in the difference, where the remiſſion is 
general, or to that particular legatee; for it would make 


2 bounty intended for a family very precarious, ſhould the 
court go on ſuch nice diſtinctions. 


But no coſts in this caſe. 5 F ( c 1 ) 


Leman verſus Newnham, November 11, 1747. Caſe 30. 


IR Milliam Leman poſſeſſed of a real and perſonal 
8 eſtate the real incumbered by ſeveral mortgages of his 
anceſtors, made his will, in which he ſays, I defire all 
my debts may be diſcharged by my executors; I mean' 
thoſe only of my own contracting: not thoſe heavier debts 
charged by my family.” He then gives ſeveral legacies, 
and then his perſonal eſtate to his mother, whom he made 
executrix 3 defiring her to pay all his juſt debts exactly. 


Long after the making the will the mother brought in 
thoſe ſeveral mortgages, which were aſſigned to her, and 
forthe payment of which the ſon entered into a covenant. 
He died in 1741, and there had been no payment or de- 
mand of principal or intereſt for twenty years. In 1744, 
the mother brought a bill againſt the preſent plaintiff and 
defendant, who are the coheirs at law of her ſon, for ow 
ment of thoſe mortgages, or elſe that they ſhould be fore- 
cloſed : but ſhe dying makes one of the coheirs her execu- 
tor : who gets his name ſtruck out of the original ; and 
now brings a bill of revivor againſt the other coheir, for a 
ſale of mortgaged premiſſes, that out of the money ari- 
ling thereby, the principal and intereſt due ſhould be paid 
by the defendant ; the plaintiff claimed by a double right, 
as executor of the mother, who ſtood in the place of the 
mortgagee, and as coheir of her ſon. 


Majler of the Ralls, Sir William Forteſcue: 


Waring the objection to the manner of bringing this 
bill, and confidering it on the merits, it is a proper bill, 
and a proper relief may be given. It is truly ſaid, that the 
plaintiff coming here for equity ſhall be obliged to do equi- 
ty; and that equity is, that if the court directs the pay- 
ment of the mortgage money to him, he muſt bear an 
equal ſhare in the burthen, 'he having a moicty of the 


and, 


There 


CASES Argued and Determined 

There are two principal queſtions here: the firſt is, 
whether theſe mortgages are ſtill ſubſiſting, or ſatisfied ? 
next, if ſubſiſting, out of what fand they are to be 


Where no 


paid? 
demand of 


principal or As to the firſt, the defendant inſiſts, that there being no 
intereſt for Principal or intereſt paid or demanded for twenty years, 

 20.years, ſhe preſumption of law 1s, if nothing elſe, that they are 
will be pre. ſatisfied: and that twenty years is the proper time of li- 
ſamed : ex · mitation both in law and equity; as in bringing an eject- 
cept in calesſment. And in common caſes it is ſo; but not in mort- 
of Dorer engen, becauſe the mortgagee ſhall be ſuppoſed continuing N 


. fup Jin poſſeſſion and the mortgagor's poſſeſſion ſhall be his, 
poſed conti being tenant at will to him It is ſaid that in caſe of a 


nuing in bond, (x) where for twenty years neither principal nor in- 
1 tereſt was paid, a jury will of courſe find it ſatisfied; and 
gagor te- that it were abſurd, where a bond is a collateral ſecurity 
nant at will for a mortgage, that the bond ſhoukd be found ſatisfied, 
to him. and the mortgage ſtill due. But that would not be the 
(52 caſe, for in an action on the bond, if the jury were not 
convinced that the mortgage money was paid, they would 
: not find the hond ſatisfied : but if the court was ſatisfied 
that the money was paid, they would not ſuffer the mort- 
gagee to bring an action ok the bond; which brings it to 
the queſtion, whether it was paid or no; and it is certain: 
that nothing has been ever Paid. If it ſtood ſingly on the 
twenty years elapſed, and no evidence either way, it would , 
he very difficult for me to determine fo large a ſum to be 
ſatisfied, without putting it in ſome way to be tried: but 
there is no evidence of its having been paid; and ſtrong 
evidence that it never was. If the money never was paid 
ro the mother, yet if ſhe had given it up to the ſon,” it 
would have been a ſatisfaction; and her bringing that 
bill would not have revoked it: but the fact appears other- 
wiſe, and ſhews the reaſon why no principal or intereſt 
was ever paid; for her intention was not to demand it in 
her ſon's life, yet not to part with her whole right, but 
keep it in her power; and therefore would not have the 


(x) In ſuch caſe the Judge will direct the Jury to find it ſatisfied; 2 Atk, 

144: 20 years without any demand is of iuſcif a preſumption that a bond 

has been paid; Lord Mansfield ſaid, there is a diſtinction between length 

of time as a bar, and whete it is only evidence of it, the former was po- 

fitive, the latter only preſomption; in ſuch cafe no time had been exe >, 
preſsly laid down by the Court, it might be 13 or 19 years. Durnford and | 

Eaſt, 270, 272 : 1 Burr, 434: In 4th Burr. 1963 Lord Mansfield ſays 20 

years without demand is a good preſumption of payment: In Finch, 77. 
- perpetual injunction granted againſt a bond of 56 years ſtanding : 


mortgage 


We, 


in the Time of Lord Chancellor HARDw Ickx. 


mortgage deeeds delivered to him: and though this is pa- 
rol evidence, it is not to ſet aſide, but in ſupport of a deed, 
and deſtroys the preſumption ariſing from length of time. 
So that theſe are ſtill ſubſiſting mortgages. 


As to the ſecond queſtion ; the defendant inſiſts they TeRatorde- 
ſhould be paid out of the perſonal eſtate, as the proper fires all his 
fund for payment of mortgages : and that though the hs may 
mortgagee may come on the lands againſt the heir at law, ed by ag 
he may have remedy againſt the perſonal eſtate ; which is executors; 
the general rule. To this the plaintiff replies; that this 24ding 1 
differs from the common caſe ; the mortgages being ori- I 
ginally the debt of the teſtator's anceſtors, whoſe eſtate, owncon- 
having received the advantage of the mortgage money, traQting,not 


ſhould bear the burthen, and not the eſtate of the teſta- — _ 
tor: for which purpoſe two caſes occur to me, Bagot V. my fami- 


Oughton, 1 Vn. 347, and Evelyn v. Evelyn, 2 Wm. 659 3 h; gives 
where this court went ſo far as not to make the heir's per- his perſonal 
ſonal eſtate liable, becauſe it was originally the debt of his — uo 
anceſtor ; though there was a particular covenant on his whom he 
part, and the equity of redemption in him. It is ſaid, makes exe- 
that though this is ſo, where the heir of the mortgagor takes —— — 
an eſtate tail or for life, yet it is not, where he is tenant pa au — 
in fee: and that in the preſent caſe it is the ſame, as if jun debts 
i deſcended to him as heir at law; in which caſe the cove- * 
nant ſigned by him cannot be collateral ſecurity, as he — 
cannot be e for himſelf : to which it is replied, that „il — 
it did not deſcend to him. But I ſce no difference, where mother 
the equity of redemption deſcends to the heir at law in fee, dan in 
or where the legal eſtate incumbercd with ſeveral mortgages — 
deſcends to him in fee, | hiseſtate by 
. | | his anceſ- 
tors, and the ſon covenants to pay the money, The perſonal eſtate is ſtill exempted 
— the principal and intereſt due on thoſe mortgages, which are ſtill a charge on the 


583) 
But the will is the proper rule to go by, as far as it 
rects; by which it is agreed he had a power to charge his 
real or perſonal eſtate with theſe mortgages 5 lo that the 
\ queſtion 


(y) Prec. Ch. 2, 101. 456, 477. 2 Vern, 70. 1 Wm. 291, 347 : 2 Brown 
121, In this and ſome other caſes the Perſonal was held not to exonerate 
ttc real, but theſe were determined upon particular c ircumſtances which 
cok them out of the general rule, which always takes place, unleſs the 
real eſtate is from the nature of the contract primarily liable, and then no 
. — ſuch as covenants, &c. ſhall alter the fund; 2 Salk. 

9. 4 Mod. 12, Poſt, 251. 312. vide 2 Wm. 664, 4:h Ed. Note 1, Where A 
ul the caſes on this head arc colleQed 8 : 


10 13. 


1747. 


(54) ſubpeng before the bill is filed. 
| 


CASES Argued. and Determined. * 


queſtion is, whether, and how far, he has done it? It is 


inſiſted, that the perſonal eſtate being the proper fund, it 
cannot be diſcharged without particular words : and there- 
fore, though there be a direction for payment of debts out 
of the real eſtate, that ſhall not change the fund, but it 
ſha!l only make good any deficiency of the perſonal eſtate. 
That this is the general rule, but here there are expreſz 
words of exemption : it is faidg that though there is this 
exemption in the firſt clauſe, it is\not in the latter, where 
he directs all his juſt debts to be paid exactly. In anſwer 


to which, it is a conſtant rule, that one part of a will is 


not to be conſtrued contradiQory to another, if both will 
ſtand : and where the teſtator has ſo particularly explained 
what he meant by his debts, it would be hard to give it a 
different conſtruction. It is farther objected, that the mo- 
ther's buying in thoſe mortgages, and the ſon's coyenanting 
for the payment of them, was after the making the will, 
whereby he made them his own debts, and they no longer 
came within the deſcription of his heavier fais debts, 
But the will muſt be made to ſpeak from the teſtator's death, 
and be looked upon, not only as his laſt will, but laſt 
words: fo that where a will charges a real or perſonal eſ- 
tate with debts ; any debts contracted after, are equally li- 
able to be paid. herefore though by the covenant he 
makes himſelf liable to her repreſentative, yet that does pot 
vary the deſcription of the thing given by the will. So that 
the teſtator having diſcharged his perſonal eſtate, they are 
a charge upon the real: and only thoſe contracted by him- 
ſelf charged on his perſonal eſtate: this alſo determines 
the object ion as to the intereſt, which was ſaid to become 
his own debt ; but that as well as the principal is within 
the deſcription of heavier debts ; for it would be ſtrange to 
charge them upon ſeparate funds. 
* 


An attachment for non- appearance was taken out before 
the hill was entered in the bill- book, though filed in the 
Six Clerk's office. | | 


Lord Chancellor ſeemed to think an entry in the bill- 
book neceſſary to give the party notice; for private notice 
to his attorney 15 not ſufficient : but being doubtful of the 
courſe of the court, he referred it to a maſter. 


It is not the practice now, as formerly, to take out 2 


Walker 
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Walker verſus Walker, November 17, 1747. Caſe 31. 


Man, in conſideration of his marriage, and to make 

A ſome proviſion for his wife, by deed executed before dy deed 
the marriage, ſettles upon her, if ſhe ſurvives him, part of before mar- 
his real eſtate for her jointure and in full bar and recom- vibe to ſet- 
pence of all dower or thirds which ſhe can be intitled to or — 
any way claim out of any lands, tenements, meſſuages, or vive, part 
hereditaments, of which he now is or ever after during the of the real 
coverture ſhall be ſeiſed of freehold or inheritance. He ha- fat for 
ving aſterward purchaſed copyhold eſtates, ſhe upon his — 


death gets into poſſeſſion of them as her free bench. full recom- 
pence of all 


dower or third which ſhe can any way claim, Cc. out of any lands, Ic. of which he is, 
or ſhall be ſejſed of freehold or inheritance : ſhe is hereby barred from claiming as her 
fre bench copy hold purchaſed afterward, 


The heir at law brings a bill for an account of the rents 
and profits thereof againſt her, as being barred thereof by 
the deed ; and it was argued for the plaintiff, that the 
word inheritance was not oppoſed toan intereſt for life, but | 
meant to take in every other kind of inheritance, which 
the huſband might have, ſuch as copyhold ; the word 
freebold before, meaning freehold inheritance, 


For defendant. Thoſe words were never ſo oppoſed be- 
fore, if that was the meaning, cepybold would be expreſſed ; 
25 it muſt in a general deviſe of land ; otherwiſe it will not 
piſs. A proviſion of copyhold for a wife is never called 
der, nor is free bench a cuſtomary dower ; it being in 
the huſband's power, and depending on his dying ſeiſed 
thereof; and it could never be intended to include in the 
treaty what it was uncertain, whether ſhe would ever be in- 
tele to: the words ſome proviſion expreſſed, that ſhe was 
not to be excluded from any other, that might afterwards 
be left her. The plaintiff has precluded the defendant 
from proving declarations and an intention to provide far- 
ther for her, by not replying tõ the anſwer ; which there- 
fore muſt be taken to 2 in all its parts. 


LogDp CHANCELLOR. 


The plaintiff's coming here is an admiſſion that the law 
i: 2gainſt him, for otherwiſe he ſhould have brought an 
dectment; and it is ſo, for the ſtatute 27 H. 8. does not 


extend to copyholds ; all the clauſes expreſsly relating to 
| dower 


Poſt. 


/ 


: | 


CAsEs Argued and Determined 


dower at common law : but for free bench no writ of dower 
lies; being ouly an excreſcent intereſt out of the huſband' 
eſtate ; but upon this ſettlement the plaintiff is intitled to 


| ( — relief. There are ſeveral caſes, where by proviſion "om 


huſband, a wife may be barred of dower, where the 
mon law would not bar her; as out of perſonal eſtate, i 
ſo framed as to import a jointure, whether expreſſed or 
no ; which the court does by way of enforcing the agree- 
ment of the parties, and to prevent double ſatistaction. It 
was ſo decreed by Lord Somers, 2 Ver. 365, which in- 
deed was reverſed by the Lords ; for that in a bare deviſe 
of land, without more, the court will not intend it to be 
in bar of dower. But in a late caſe before Lord King, of 
Vizardv Longdale, on a bond before marriage for the wife's 
| livelihood and maintenance, it was held a ſatisfaction, 
4 | though the word jointure, was not uſed; the reaſon of which 
extends to the preſent caſe ;3 which is very ſtrong to bar 
her. The circumſtances of his being a very old man, and 
| marrying a young widow who made a very prudent bargain 
9 for herſelf, will not influence here. If it had gone no far- 
ther than the word jointure, I ſhould have thought it in- 
tended to bar her, not only of what the ſtatute would bar 
her, but of any other demand as a widow. Suppoſe it 
were only articled before marriage, that it ſhould be for her 
jointure, and not carried into execution: on a bill for per- 
formance the court would bar her of free bench as well as 
dower. This is ſaid not to be dower, and it certainly is | 
not thirds ; being a claim of the whole-: but it is ſomething " 
analogous to dower s therefore though not ſtrictly within 


ad = = as am AA a> os 


the words, it will be proper to give it a liberal conſtruction. ry 
Dower 1s alſo, as well as free bench, in ſome caſes in pow- f 
er of the huſband : for though he cannot convey away, he 0 
may forfeit; as for treaſon within the ſtatute of Edward 3. * 


the plaintiff's conſtruction put on the words freehold or in- iy 
heritance is right; it being the meaning of the parties. 


There is no dower, unleis out of inheritance ; and then 
the word in/-ritsnce afterward is tautology, unleſs applied a 
to ſome other e itance? and copyholds are inheritance by * 
the cuſtom of the realm: for though this be a nice con- 
ſtruction, yet the court often does it to attain the intent of * 


the parties. What I chiefly lay ſtreſs upon is, that for het, 
Jointure alone would do; by 5 on Eat ſingly. he hen 
words prov:/con If foe ſurvive, mean the ſame as in Vizard 
v. Longdale, and the word fame makes no difference; tor it 1 
is not ſaid ſome part. This then was the intent, and if the * 
declarations et out in the anſwer had been proved, they h 


would have been of little weight, and a contrary conſiruc- RJ 
tion - 
V. 
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tion would introduce a dangerous precedent in families; 
for there are few eſtates that have not ſome copyhold mix- 
ed; of which perhaps the owner knows not: and it 
would be miſchievous to let the widow claim it. 


Lord Uxbridge verſus Staveland, Nov. 25, 1747. (56) 
HIS bill was brought by the plaintiff againft the de- Pemurrer 

fendants, to diſcover whether there was an afhign- lies to a bill 

ment without licence of a leaſe to him, wherein there was for diſcove- 

a covenant, that the leſſee, his executors, adminiſtrators, —— 

or aſſigns, will grind all the corn, grain, or malt, they eaſe 

ſhall have occaſion to uſe or ſpend, at the plaintiff's mill, without li- 

according to the cuſtom; and to diſcover what corn, Fc. — it 
has been uſed that was ground at other mills; to have a . preſsly 
ſatisfaction for it; and that for the future it may be ground we the 
a the plaintiff's mill. forfeityre. 


The defendant firſt demurred to the diſcovery without 
licence ; becauſe the plaintiff had not waved the forfeiture 
citing Eg. 4. 77. 


To which it was anſwered, that the bill was not brought 


on the foundation of the forfeiture, or determination of the 
eſtate. 


Lord Chancellor allowed the demurrer ; for though the 
bill goes on the foundation of the defendants being aſſig- 
nees and tenants, yet there is a difference between an im- 
plied affirming them tenants, and an expreſs waving the 
forfeiture; for if the defendants now make the diſcovery, 
the plaintiff might immediately bring an action thereon ; 
nor could the defendants come here for an injunction; 
which would be otherwiſe on the expreſs waiver. | 


It was next demurred; for that the plaintiff had not 
charged or averred the defendants to be aſſignees; but onl 
that he was informed by his ſteward. But if he had, this 
vas a collateral covenant, and not running with the eſ- 
ate; and therefore bound not afſignees, uccording to 
Vencer's caſe, 5 Co. 16, and both the cyſtom and covenant 
ne too extenſive and unlimited. 


Theſe demurrers were alſo allowed ; for the cuſtom was . 
Manly unreaſonable, as ſet forth: if it had been a good covenant in 


a leaſe not 
running with the land, binds not affigns, 
Vol. J. F cuſtom, 


(2) 2 Atk, 393. 


(57) 


Caſe 33. 


- 
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cuſtom, it might have helped this part of the caſe, becauſe 
the covenant refers to it. Then within this covenant corn 
for the horſes, tc. of the defendants muſt be ground: and 


to whatever diſtance the defendants removed to live, the 


muſt bring it to the plaintiff's mill: ſo that this is a col. 
lateral covenant, and not to do any thing relative to the 
premiſſes leaſed : had it been covenanted to grind all the 
corn, Cc. they ſhould ſpend ground, it might relate to 
the premiſſes; and running with the land, bind the al- 
ſignee. The covenant, though it will bind his executors 
being repreſentatives, will not bind aſſigns. But ſetting 
all this 'afide, ſuppoſing it would bind affigns, (a) my ought 
to be ſhewn to be aſſigns in a bill here, as in a declaration 
at law; which is not done: ſo that all poſſible objeQions 
concur againſt the relief prayed. 


As to the demurrer to the diſcovery of what corn, r. 
had been ground at other mils ; the defendants by the de- 


nial in their own anſwer have over- ruled it. 
| % 


; Vane verſus Vane, November 25, 1747+ 


ORGAN VANE, a younger ſon of Lord Barnard, by 

his marriage ſettlement in 1731, recites the proviß. 
ons he was intitled to by his father's ſettlements ; and 
among the reſt to an equal ſhare of 2000. after the fa- 
ther's death: then there was a truſt for the benefit of the 
iſſue of the marriage: and a covenant by him, that all 
ſuch ſhare and proportion of the ſaid 2000. or any other 
ſums provided for the portion of the younger children ot 
Lord Barnard, as ſhould afterward come to him, ſhould 
be within the aforeſaid truſt. 3 


The ſurplus, of the rents and profits of Lord Barnard's 
real eſtate limited for the benefit of his children, after 
ſome particular proviſions, was in 1744, during Lord 
Barnard's life, decreed to be diſtributed among his chil- 
dren. The preſent bill was brought againſt Morgan Yan! 
by his children to have his ſhare of that ſurplus, and 
any that ſhould be afterward paid him by order of the 
court, placed out for the benefit of the plaintiff, as be. 
ing compriſed within the truſt of his marriage ſettlement 


in 1731. 
= 173. "PER 


(a) Defendant may demur if Plaintiff does not ſhew ſome ground © 
charge him. 1 Vern, 180, 


in the Time of Lord Chancellor HARDbwWICRx. 


Lord CHANCELLOR. 


Though this caſe is not quite free from doubt ; yet on 
the conſtruction of the truſt, conſidered with the circum- 
ſtances of the caſe, I think the plaintiffs have no right or 
intereſt in the defendant's ſhare of this ſurplus. Had it 
been the intent to extend the truſt thereto, they would 
not have omitted it in the recital of the whole, Morgan 
Vane was intitled to in his father's life and afterward. It 
can go no farther than what was portion for younger chil- 
dren ; and thus ſurplus cannot be confidered as ſuch, for 
being for all the children, it takes in the elder alſo ; and the 
der, if alone ſurviving, would have the whole. Nor is 
it true, that the truſt would take in any other proviſion 
by Lord Barnard for Morgan Vane ; for a legacy would 


not be compriſed therein. 
/ 


Maddiſon verſus Andrew, November 27, 1747. Caſe 34. 


ROBERT ANDREW, having a wife, two ſons, 

Nobert and Jobn, and three daughters Grace, Anne, 
and Sarah, by his will made 21ſt Fuly 1732, deviſes- his 
real eſtate to his eldeſt ſon; gives all his children 8004. 
portion a- piece, makes his wife executrix, and reſiduary 
gatce : then by a clauſe in the will gives her 60c/. to be 7 
by her diſpoſed of to and amongſt his three daughters in ( 8) 
ach proportion, and payable in ſuch manner, as ſhe ſhall 5 
tank fit to give it in her life, either by will, or by any 
note or deed in writing ſubſcribed by her in the preſence of 
n[tneſſes, or by any other diſpoſition. The mother on 
er marriage of her daughter Grace, \by verbal agreement 
yes her 200. and afterward making bo will takes notice 
ttereof as a part and proportion of hep ſhare of Gol. and 
81 further purſuance of her power gol, her an additional 

oo! then gives her daughter Anne, who was dead, and 
whom ſhe was executrix, her ſhare of 2oc/l. and declar- 
* iz that as her daughter Sarah had behaved onerr, th 
| 


9 + * _£A St. 


id married the preſent plaintiff without her conſent, ſhe 
uld have only the remaining 100. and dies, leaving her 
n Robert ſole executor 1 legatee; who had N 
dale a voluntary ſettlement-6f real eſtate on his brother 
en, remainder over to his ſiſters : but he created a temn 
ooo years veſted in truſtees, that he might by any 
1 to F 2 deed 


CASES Argued and Determined 


deed or act executed in his life, limit or appoint any part 
of the premiſes to raiſe any ſums not exceeding in the 
whole 4000. in his life; which if not done in his life, and 
he ſhould die unmarried and without iffue; he ſhould have 

wer to charge, limit or appoint any ſums not exceeding 
in the whole 1000/. and not haying charged in his life as 
above mentioned, and having ng wife or iſſue, he make; 
a will, and firſt directs all his juſt debts and legacies to be 
paig, charging all his eſtate real and perſonal therewith: 
then gives a legacy of 300//to the children of his fiſter 
Sarah, to be paid by hig/executor, and equally divided 
ſhare and ſhare alike, at/their reſpe&ive ages of twenty- 
one or marriage, wit intereſt at four per cent. and failing 
the ſhare of any, to the ſurvivors ; and failing the ſhare 
of all, to his fiſter Grace; and ſuhject to all this, gives all 
his eſtate real and perſonal to his brother Jobn. 


The firſt general queſtion, and the moſt conſiderable, 
was as to the 600. Sarah claiming an equal ſhare thereot 
by the teſtator's will; and for that purpoſe to have the mo- 
ther's diſtribution ſet aſide, and the 200/. appointed 0 
the deceaſed daughter Anne given to her. 1 
4 . | 


Lord CHANCELLOR. 


\ 

The power of diſtribution given to the mother is ver) 
large, though confined as to the objects; and the intent 
was to give her a kind of diſtreſs over the daughters. | 
muſt be admitted, there is a good appointment - of the 
Zool. and 1co/. and if there had been any defect in te 
verbal agreement, which there was not, the will made BW 
it good. The only queſtion is, on the 200/. appointe! ne 
to the deceaſed daughter Anne; and which if it was '0 BW 9 
veſt, could only veſt in her executrix, who was tie » 
mother herſelf. Several queſtions have been made ther 7c; 
on; the firſt, if it be any queſtion, is, whether tbe er. 
appointment of it is good? if it is, all the other e 

(59) queſtions are out of the caſe: if it is not good, tht" 
the next queſtion is, whether Anne was intitled to an) 
intereſt tranſmiſſible to her executrix? and if nt 
ſo, then how the court is to direct the diſtributions 
whether equally or diſcretionary as the moth! 
might? | | e 5 * 


. 


in the Time of Lord Chancellor RAR DwICKx. 


As to the. appointment, it cannot be maintained; for Power of 
the mother being limited as to the objects, could appoint Din- 
to no other, The teſtator plainly intended it perſonally — 8 mf 
to them, to keep them obedient, and had made other pro- tended to 
viſion for them. If therefore Anne had left children, al- proper ob- 
thouzh it would be hard ; yet the mother could not give it —_ 
to them they not being perſons within the deſcription of given to 
the poyyer : then much leſs could ſhe give it to her execu- their chil- 
tor or/adminiſtrator, who might be a ſtranger to the fami- ren or re- 
ly, and ſo contrary to the teſtator's intent: it is in all —_ 
directions of powers confined to the perſons of the objects. 

Then ſecondly : Whether the mother as repreſentative, Legacy to 
can claim this by the father's will in default of appoint- de paid at a 
ment; which depends on an intereſt tranſmiſſible, being u 
reſted in Anne, and I think there was not ſuch an intereſt : but not 
as to the veſting or not veſting of legacies, there are ſeve- where che 
ral diſtinctions taken both in the ecclefraftical court, and ſum is not 
this court, which follows the eccleſiaſtical court as to leg 
cies of perſonal eſtate : (b) as where in general it is to be 
paid at a particular day; it is veſted, and the time of pay- 
ment only poſtponed: but there is no caſe where the court 
has held a legacy or intereſt therein veſted, where the cer- 
tainty of the ſum could not be ſaid; as here it could not 
u the death of the father: ſo that it was contingent and 
ſuſpended till the mother's execution of the power, or till it 
was at an end. To avoid this it is inſiſted, that this 
clauſe muſt be conſtrued a gift among them equally, ſub- 
jet to be diveſted, and the ſhares varied, by the appoint- 

_ but the words of the clauſe will not bear it; for it 

is not a gift to the daughters, but to the wife to give, &. 

nor are there any words of equality. If it could be a be- 

queſt to them, it would be joint, and to ſurvive ; which 

without more would put an end to the queſtion for Anne's Power of 
repreſentative. But the conſideration of the mother's pow- PPeint- 

er Over it ſhews further, that it was contingent, not veſt- — 
ed: the words ſuch proportion vary the proportion, ſhe be- may be un- 


equally diſ- 
tributed, but not fo as to be illuſory, unleſs there is a great mi ſbehaviour. 


ing 


(a) Ante. 44, Poſt, 207. 2 Brown, 75. 

60% 1 Brown, 197, 298, where Lord Loughborough laid down the rule » 
be, that where the time is annexed not to the giſt, but to the ſubſtance 
o the gift, there it lapſes by the death of the legatee, In 1 Brown, 444. 
i -zacy towards eſtabliſhing a Biſhop in America was held not void, tho" 
none as yet appointed ; the money was ordered to remain in Court till the 
*Ppeintment, 1 Brown, 103. 2 Browa 58. Poſt, 211, / 


(60) 


Diſcretio- 
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ing the judge of it; (e) and if ſhe makes an inequality, 
the court will not enter into the motives of it, unleſs it 
illuſory; as ina caſe where a mother, having ſuch a poy- 
er, gave only an eleventh part to a ſtep-daughter, Yet 
even where but a trifle has been given to one, if that child 
by miſbehaviour deſerved it (though it muſt be very groſz 
indeed) the court will not vary it. Then it is alſo, in ſuch 
manner as ſhe pleaſes ; fo that upon an improvident match 
ſhe might appoint it to the ſeparate uſe of the daughter, 
excluſive of the huſband, which ſhews it not to be veſted; 
for the huſband would take any intereſt veſted in the wife. 
If the mother died without appointment, it would go equal- 
ly amongſt them ; the power being over, and it becoming 
certain and veſted : if all three died before the mother, the 
repreſentative of none would take; but it would nk ju 
the teſtator's eſtate; being only for the daughter's benefit. 
But in this caſe it ſurvives to thoſe, who were alive at the 
mother's death; it not being veſted ſubject to be deveſted, 
but contingent ; and if it could veft, it is joint, not in 
common. 


Then thirdly, what muſt become of the 2000. of which 


nary power the mother made no appointment, and nothing veſted at 


f a parent 
[0 appoint, 


not being 


the father's death? It is infiſted, that the mother's diſcre- 
tionary power is devolved on the court, which may ap- 


executed, Point, as it pleaſes, and ought therefore to give the 2col. 
does not de to the plaintiff to make an equality: but there is no ſuch 


volve on 
the court, 


viour has not been commendable, and gave the mother 


devolution on the court: (d) it is true, that powers have de- 
volved on the court by non- acting, miſbehaving, or death 
of truſtees : as in the appointing maintenance; it being a 
neceſſary thing : ſo as to a legacy given under reſtraints of 
marriage, to prevent which the court has a&ed very large 

But this is a particular kind of parental diſcretion, 
with which the court has nothing to do: ſo that the true 
conſtruction is, that fince the mother is dead without exe 
eng th power as to this part, and there are two of the 
objects alive, it reſts in them equally to be divided, and 
there is no ground for the court to prefer one; which i 
conſiſtent with the conſtruction ef the former point, But 
if this power had devolved on the court, there would be 
no ground to give the plaintiff a preference; whoſe beha- 


juſt 


(e) In Prec. Chan. 256, it is held, That where a mother has a power to 
divide an eflate among her children, ſhe muſt do it equally ; 1 Co, 177 
1 Vern, 66, 355, 414. 2 Vern, 513, Caſ. te np. Talb. 73. 2 Vol. 36 
640, Cowp. 651, Brown 450, 

(4d) Poſt, 643, vol, ad. 
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in the Time of Lord Chancellor Hazpwicks. 


juſt cauſe of offence : although the court would not there- 
fore exclude her entirely. 


The ſecond pr queſtion was,\ in whom the legacy of 
zool. in the will of Robert the ſon owls 


the only child of Sarah alive at the making the will; or 
alſo in thoſe fince born or to be born ? — 


LokDp CHANCELLOR. 


doubted at firſt: but now think it was meant for the 
benefit of all the children Sarah ſhould have; for the teſ- 
tator, knowing ſhe had but one then, has yet given it to 
children, has appointed out ſurvivors: and gives it over 


to another branch of his family; which he could not mean, 
till all failed. ' , 


The third general queſtion was as to the fugd for the pay- 
ment of this 300. legacy; perſonal aſſets Hot being ad- 
mitted ſufficient : in aid of which, it was inſiſted, a leaſe- 


| hold eſtate held of the dean and chapter of Durham ſhould 


be brought as equitable aſſets; for that though the teſtator 
on the renewal of the leaſe had inſerted his brother John 
the defendant's name with his own, he was only a truſtee ; 
for the teſtator only paid the fine and rents, and received 
the profits. 


To rebut which, the defendant proved, that the teſtator 
put in his brother's name, as his father did his; and in- 
tended, he ſhould have the benefit of it, if he ſurvived ; 
which though but by one witneſs, yet being uncontradicted 
and unimpeached, Lord Chancellor held, was ſufficient | 
evidence to rebut the reſulting traſt, and in _ of the 
ſurvivorſhip, the term being in point of law veſted in them 
both; and all reſulting truſts being liable to be rebutted 
by evidence of the teſtator's intent. So that this was not 
part of the aſſets of Robert the ſon. 


Then the plaintiff inſiſted that the 10007. which Robert 
had power to charge on the real eſtate, ſnould be aſſets, or 
acharge by the will for payment of the legacy. 


veſt : whether in 


(er 


Lord Chancellor was of opinion, that it ſnould; for be- Power te- 


ing a power reſerved by the abſolute owner of the eſtate 


ſerved by 
the owner 


making a voluntary ſettlement on his brother, it ſhould be of an eſtate 
conſtrued to be con- 

ſtrued libe- 

rally, and no occaſion to refer to the power if it is done in ſubſtance, 


(62) 


Caſe 335. Maddox verſus Maddox, December 5, 1747: 
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conſtrued liberally, being a reſervation of part of the own- 

erſhip : although it is different, where the power is over 
the eſtate of a ſtranger; and yet ſome of thoſe have been 
conſtrued liberally, to the prejudice of the remainder man. 
Then as to his execution of it, he has uſed the word charge, 
which is the word in the power; nor is there any, occaſion 
for his referring to the power, if he does it in ſubſtance : 
as in Sir Edward Clere's caſe in Cote and it is only a 
ſhadow of a difference, that he has charged all his eſtate; 
whereas this was before ſettled to uſes, for theſe powers to 
the owner are to be conſidered as part of the property: but 
this is moſt ſtrictly ſo; the term being in truſt for himſelf, 
which 1s the ſame as the legal eſtate ; and this 1s ſtronger 
than the caſe of Coventry v. Coventry, where a power, 
though never executed, was held to charge the remainder 
man, on this ſame ground; being part of the ownerſhip. 


ZDA MADDOX ſuffered a recovery of an eſtate 
in A. deſcended to him in tail; and afterward ſettled 
all his lands in A. upon his family: a tenement in 4. d 
which he had the reverſion after an eſtate for life, deſcend- 
ed to him in tail by the death of the tenant for life ; he 
ſuffers a recovery of it, and deviſes it to his younger ſon in 
fee, becauſe the elder had diſobliged him: he afterward 
mortgages it, together with 2004, that he had a power to 
charge on the ſettled eſtate, for the ſecuring 200/. which 
he borrowed ; and dies. 


The mortgagee applies to the elder ſon for the money; 
who at firſt diſputed the payment ; but afterward ſubmitted 
thereto, upon the mortgagee's afſigning to him that tenc- 
ment ſo charged, that he might ſtand in his place: to 
which the mortgagee agreed upon his covenanting to in- 


demnify him for making this aſſignment; he having heard 1 
of the younger ſon's title. The eldeſt ſon mortgaged the U 
tenement to Belton, who had advanced the money for the 
payment of the former mortgage. 

The firſt queſtion was, whether the plaintiff the younget " 
ſon, had any title to this tenement ; Belton inſiſting that WF . 
the father had no right to deviſe it, being compriſed within Wi - 


the ſettled eſtate? 1: 
Secondly, 


in the Time of Lord Chancellor HAR DwICRE. 
Secondly, ſuppoſing he had; yet in equity there was : 


no ground to take it away from him, who was a mortga- 
gee lot valuable conſideration without notice of that title. 


Lord CHANCELLOR. 


As to the firſt queſtion : the plaintiff had a title ſubject 
tothe father's mortgage, which was only ſo far a revocati- 
on of the will as to let in the mortgagee's ſecurity. The 
original ſettlement was only, of what was compriſed in the 
recovery, which this tenement was not; the father not 
then having the freehold, nor intended fo to be, as all the 
ſublequent acts ſhew 3 viz. his ſuffering a recovery of it, de- 
ring and mortgaging it. 


Then as to the ſecond ; Belton ſays true, that he had a Notice to 
good right to take the conveyance from one, who was heir an agent, 
at law and in poſſeſſion; and having an aſſignment from © _ 1 
the mortgagee : but it appears on all the circumſtances, — will 
that he had notice of the plaintiff's title; for which it is affect the 
10t material whether it was perſonal or no, notice to his Pa"ty, — 
agent being ſufficient. Here is ſuch evidence of general ce 
notice, either to the party himſelf, (e) or to his agent to agent will 
take cate, as made it neceſſary for him to inquire into the be allowed 
title; which he not having done, muſt take the conſe- o de read. 
quence; the mortgagee ſwearing that Belton's agent was pre- 
ſent at the execution of the aſſignment, when the indemnity 
was inſiſted upon: and the agent ſwearing that the deeds 
were laid before counſel, who made objections about the 
plaintiff's title. But if there was more doubt on the parol 
evidence, the aſſignment itſelf is ſtrong evidence; for 
it has not the face of an aſſignment to a perſon having the 
equity of redemption ; for it is ſubje& to the equity of 
redemption, and was plainly meant to keep the mortgage 
on foot, if he had not, but ſome other perſon had, the 
equity of redemption ;z as the covenant to indemnify alſo 
ſuppoſed. 


The reading of the agent's depoſition was objeQed to. 
Lord Chancellor ſaid, that though an attorney or coun- (6 3) 


ſel concerned tor one of the parties may, if he pleaſes, 
demur to his being examined as a witneſs ; yet if he con- 
ſents, the court will not refuſe the reading his depoſition. 


This objection has been often made; and though ſome 
particular . 


2 Ves, 370, 
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particular judges have doubted, it is now always yer. 
ru 


Caſe 35. Banks verſus Denſhire, December 9, 1747: 


(GEORGE DENSHIRE made his will thus: © Igive al 

and every my freehold and copyhold meſſuages, lands, 
tenements and hereditaments, (having ſurrendered the 
copyhold part thereof to the uſe of my will) ſituate, lying 
and being in L. to Banks, and the heirs of his body, re. 
mainder over: and the ſaid copyhold part thereof ſhall be 
ſubje to the payment of 4o0/. mortgage, which is on 
part thereof.” 


The teſtator had but two copyhold eſtates in L. one of 
which he had ſurrendered to the uſe of his will; the 
other not. 


Teſtater The queſtion was, whether the defect of ſurrender of 
having a part of the copyhold ſhould be ſupplied againſt the fon and 
copyhold heir of the teſtator ? For whom it was argued, that it ſhould 


houſe, part + . - 
ee. 3 not, from the intent of the teſtator to deviſe nothing but 


— 4 in what was ſurrendered: although the court will ſupply it in 
another, ſeveral caſes of younger children, if not contrary to the 


ran intent. In the caſe of the King's Head Inn, in Turnhan 


hold which Green, (f) which was a copyhold houſe, but three parts d 
he had ſur- jt in one manor, and one in another manor ; the teſtator 


rendered to there deviſed all his copyhold eſtate, which he had furren- 


_—_ : yt dered to the uſe of his will; having ſurrendered only tha * 
ing ſurren- which was in the manor including the three parts: and 
dered only the court held, that only ſhould paſs. 0 


that in one 


— For plaintiff it was alledged, that there were ſeveral de 


will paſs, clarations by the teſtator, of his having ſurrendered all his 
copyhold to the uſe of his will; and therefore under a mil Wy nu 


take which this court will ſupply. the 


Lord CHANCELLOR. 


That is but a parol declaration; of which I cannot take 20 

notice: but I think, there are words ſufficient to take in and 

this copyhold eſtate ; the deſcription being as large as po. 4 

ſible to take in the whole; and what is to confine it, is in 100 
/ a parentheſis, and in nature of a recital ; therefore no! 
F like words containing a deſcription. This therefore "ow 


(f) Allen v, Poulton. 


C 
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from the caſe cited; which was determined by me with But where 
great reluctance; the relative pronoun which there make teſtator de- 
it reſtrictive. Suppoſe the teſtator had begun with the re- ow mag 
cital, that “whereas he had ſurrendered &c,” in which he hid ang 
had been miſtaken ; yet the words of the grant ſhould have copyhold 

their full effect: but the latter words ſufficiently ſhew his (having ſur- 
intent to give the whole ; deſcribing it as part of what he — 
before deviſed, and ſhewing he meant to give more than part thereof 
the part ſubje& to the mortgage: and he had no other to uſe of my 
copyhold except that in queſtion 3 which therefore comes — uang 
within the deſcription 3 and the defect of ſurrender muſt holds, __ 


he made good. not ſurren- 
dered; the 


deſect notwithſtanding ſupplied. 


L'Neve verſus L'Neve, December 9, 1747. 


EDA D LeNEFE in 1718 married his firſt wife, 
who then had a conſiderable fortune; a freehold and 
perſonal eſtate, with more perſonal eſtate in expeQancy. 
His father had a leaſchold eſtate which by articles were co- 
venanted in conſideration of the marriage, and her perſo- 
nal eſtate, to be ſettled on truſtees and their heirs for Eq- 
ward LeNeve for life; then for his intended wife for life, 
for a jointure if ſhe ſurvived him: after their death, in 
truſt for the iſſue of the body of Edward by her in ſuch 
manner as he by deed in life, or by his will ſhould appoint : 
in default of ſuch iſſue, to Edward and his heirs. (g) 


The marriage was had, and a ſettlement made in pur- 
ſuance of the articles; there was iſſue ; the wife died: the 
only children now living were the preſent plaintiffs, a ſon 
and a daughter. In 1743 Edward LeNeve married a ſe- 
cond wife; but previouſly entered into articles with her 
truſtees, for the ſettling this very eſtate on himſelf for life, 
then on her for her joĩnture, and on the iſſue of that mar- 
nage; purſuant to which a ſettlement was made. 


This eſtate was ſubject to the Stat 7 Queen Anne, cap. 
20. which requires regiſtry. The firſt marriage articles 
and ſettlement were never regiſtered ; the ſecond were. 


Edward LeNeve alſo mortgaged this leaſehold eſtate, as 


abſolute owner. 


| The 
(s) 3 Atk, 646, S. c. 
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CASES Argued and Determined 
The bill was brought by the children of the firſt ma- 


riage, to have an execution of the truſt of the leaſchold e. 
tate ſettled thereby ; and in order thereto to have the ſub. 
ſequent articles and ſettlement poſtponed, though regiſter. 
ed: on the foundation of notice to the ſecond wife, or her 

- agent or truſtee, of the firſt articles previous to her mar- 
riage, and the execution of the ſecond articles ; and to 
have the leaſchold eſtate difincumbered of the mortgages 
made in prejudice of the truſt : and that the plaintiffs may 
be let in according to the contingency. 


Lord Chancellor, having taken time to conſider of the 
caſe, now pronounced his decree. The firſt ſettlement of 
this leaſchold eſtate is an odd one, for it is ſettled as a frec- 
hold eſtate: however that will not affect the queſtion, 25 

(6 5) it will veſt in a proper manner. The plaintiffs admit the 
law to be againſt them from the defendant's regiſtering; 
becauſe the act gives the legal eſtate, where the regiſter 
has placed it: ſo that the general queſtion is, whether 
there is ſufficient equity for the plaintiffs to get the better of 
the legal eſtate veſted in the detendant's truſtee, who 1s 2 
purchaſer for valuable conſideration ? which will depend on 
the point of notice, and the conſequences of it. To de- 
termine this, ſeveral queſtions have been conſidered : 
firſt, whether it ſufficiently appears, that one Norton was 
agent or attorney for the — wife? Secondly, whether 
there is ſufficient evidence in notice to him of the firſt art: 
cles; ſuch as will be admitted according to the rules ofthis 
court? Thirdly, ſuppoſing there is ſufficient evidence, 
whether in equity it will affect the defendant's purchaſe, 

and oblige the court to poſtpone the ſecond articles and (ct- 
tlement to the firſt ; notwithſtanding the regiſtry aQ. 


If onmar- The firſt queſtion will depend upon the anſver of the 
riage ſettle- defendant the ſecond wife; who in general has denied notice 


— of the firſt articles and ſettlement; but ſays, that Norte 


loyed on Was not employed for her, but as an attorney for her in- 
pioy * er, * 
both ſides, tended huſband ; admitting that, he might prepare t 
nin vn articles, ſhe having a confidence in him from her buſ- 
notice OP band's recommendation. So that her general denial mult 
him. Nor be taken with this admiſſion ; which leaves it open to the 
" 4 mate- proof of notice to her agent, although perſonal notice “ 
whoſe re. denied. It is ſaid, that notice to her huſband's attorne) 
was . . d- 
commen- Or agent will not affect her; but ſhe has ſufficiently a 
dation or mitted, that he was agent or attorney for her, by her 
ere, Be conſenting to his preparing the articles, from a confidence 


plozed, in her huſband. So that no matter what ground ſhe went 
8 upon, 


. 
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vpon, or on whoſe recommendation or advice; it being 
the lame to the plaintiffs : for it would be very inconveni- 
ent and miſchievous to take into confideration the recom- 
mendation, from whence an agency aroſe ; nor is it ma- 
terial, that the huſband alſo employed him ; there being 
ſeveral caſes where in marriage ſettlements the ſame coun- 
ſel or attorney are employed on both ſides, who would 
be both affected with notice to him; it being the ſame to 
a perſon having an equity. There are two very ſtrong 
caſcs for this; as Brotherton v. Hatt, 2 Ver. 574, where 
the agent, whoſe notice affected the party, was employed 
on both ſides, as I take it, and which is very clear autho- 
rity: next Jennings v. Moor, 2 Ver. 60g, where the ſub- 
ſequent approbation of an agent affected the party with 
not ice; though that was going much farther than is ne- 
ceſſaty to go in the preſent caſe. Theſe caſes _ 
prove it to be not material to the plaintiffs, upon whoſe 
recommendation or advice Norton was employed, or that 
he was employed by both; it being good notice to her, 
that he was employed by her. 


As to the ſecond queſtion : it is objeQed for the defen- 
dant, that notice being denied by her anſwer, and proved 
by (h) one witneſs, it 1s contrary to the rules of the court 


to admit it; which is generally true: but that admits of 


this diſtinction; where the defendant's anſwer is a clear 
denial of a fact, which is proved only by one witneſs, the 
court will not decree againſt the anſw;r. But where it is 
not a poſitive denial of the ſame fact, but admits of a dif- 
ference, that it is only a denial with reſpe& to herſelf, 
whereas in other reſpects it will equally affect her, there 
are ſeveral caſes, where the court on one undoubted witneſs 
will decree againſt that anſwer : then here ſhe denies onl 

perſonal notice : which is a negative pregnant, that gill 
there may be notice to her agent, and is a fact equally 
material, Then Norton ſwears, that a copy of the firſt 
2rticle was delivered to him previous to the ſecond, to take 
counſel's opinion, and that he might have verbal notice 
before ; which is very ſtrong : and the copy was delivered, 
to ſee, if they could get the better of this very ſettlement. 
2 this is ſuch an evidence of notice, as to be admitted 
ere. 


The 
(h) x Vern. 161. Poſt, 97. 
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The laſt queſtion depends on two things : firſt, whether 
any notice whatſoever would be ſufficient to take away from 
the defendant a purchaſer for valuable confideration, the 
benefit of the act? Secondly, whether notice to the agent 
would do ſo ? 


| Thoughthe The firſt is of great conſequence and extent. The in- 
regiſter act tent of the preamble of the act was to ſecure ſubſequent 
veſts the le- , , 

gal eſtate Purchaſers and mortgagees, againſt prior ſecret convey- 
according ances, and fraudulent incumbrances ; for the laſt of 
to the prior which there was no occaſion to provide. The firſt means, 


reeiſtry, yet that a ſubſequent purchaſer having regiſtered, ſhould pre- 


is it lett o- . » ; . 
— to all Vail againſt a prior ſecret conveyance, of which he had 
equity: no notice: but if he had notice of a prior conveyance, 


for valuable conſideration, which was veſted properly, 
ee that is not a ſecret conveyance : the a& does not ſay, 
agent, of a that a ſubſequent purchaſer ſhall be affected with no equi- 
prior pur- ty whatſoever ; therefore, though its manifeſt operation is 
chaſe not to veſt the legal eſtate according to the prior regiſtry ; yet 
. — , It is left open to all equity; for there is no danger to the 
ſubſequent ſubſequent purchaſer, who might refuſe, if he had notice 
purchaſe of the prior good conveyance. This act therefore is 
_— perly compared to 27 H. 8. cap. 16. of inrollments with 
_—— gains and ſales; being much to the ſame effect, though 
not in the ſame words. The meaning of this act was, be- 
cauſe before, when uſes were in being, any agreement 
paſſed the uſe to the bargainee from the bargainor; which 
occaſioned great miſchief; being prejudicial to the crown, 
intangling purchaſers, and overturning the common lay 
as to the ſolemnity of livery : to prevent which it enaQed 
inrollment. But the rule thereon ever fince is, that an 
inrollmefit by a ſubſequent bargaince having notice of 2 
prior bargain for valuable conſideration, whether by aQu- 
al agreement to paſs immediately or by articles, is not ma- 
terial; for he is equally affected with that notice, as if 
his conveyance was by feoffment, or leaſe and releaſe. 
So that the operation of equity on both thoſe acts is the 
ſame, and is reaſonable ; for it were ſtrange, that a con- 
veyance in ſuch a form ſhould exclude any equity; which 
would gie/a opportunity to take advantage of having 
the legal eſtate to commit fraud : and to this purpoſe the 
| caſes put for the plaintiffs are material. As ſuppoſe a pur- 
chaſer employs an attorney, takes a conveyance, and pays 
the money and orders the attorney to regiſter 3 which he 
neglects, but purchaſes it himſelf and regiſters it, that 


would be a ground for relief: fo if it had not been his at- 
torney, 
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torney, but one who prevailed with him not to regiſter : 
or if it was done by one, who was privy to the firſt tranſ- 
ation, and knew it was not regiſtered. Theſe caſes 
clearly ſne w, there may be relief againſt the force of thoſe 
words, which give a prior right to the prior regiſter : which 
brings it to the conſideration of the caſes on this head; 
which are but three, The firſt is, Lord Forbes v. Den- 
jan, which not being rightly underſtood, ſhall be men- 
tioned particularly, It aroſe in Ireland, where was a ge- 
neral regiſter A& 6 Queen Anne. Lord Granard was ſeiſed 
of a large eſtate, of which he was only a tenant for life by 
marriage ſettlement, remainder to his firſt and every other 
ſon in tail, with power to make leaſes for three lives, or 
twenty-one years in poſſeſſion: in 1715, there were te- 
nants, who ſurrendered and took a new leaſe from him 
for three lives at 300. per ann. but it was not regiſtered : 
he becoming indebted came to an agreement with his firſt 
ſon Lord Forbes, who thereby took upon himſelf to pay 
his father's debts, and to pay an annuity to him, and ano- 
ther to his wife; in conſideration of which the father con- 
eyed his eſtate for life to truſtees for Lord Forbes : but 
Lord Forbes had no perſonal tranſaction in this, the whole 
being done by one Stewart; who during the treaty had no- 
lice of a leaſe made, and got the laſt conveyance regiſter- 
ed, which the leaſe was not. The truſtees brought an 
ectment to recover the eſtate from the leſſees; who 
frought a bill for relief in the Chancery there, before Lord 
Chancellor Middleton ; who at firſt made a declaration, 
her than a decree, that the conveyance to the truſtees 
"as prepared to deſtroy the leaſe, which was not regiſter- 
ed; and was therefore fraudulent againſt the tenants, 
tough done without the intention of the father or ſon; 
ad recommended it to have the leaſe eſtabliſhed ; if not, 
e would give judgment. The parties not agreeing, he 
gecreed it fraudulent, Stewart only had notice, and de- 
reed a perpetual injunQion againſt the ejectment. Up- 
on appeal to the Lords here, it was fully conſidered : and 
ry made a decree 23d February 1722, which requires ex- 
Janation ; for it is commonly, cited, as if the judgment 
Tere affirmed ; whereas it was reverſed : not becauſe the 


Lord Chancellor there went n a wrong principle; but be- 


aulc he made a wrong dectee upon their principle; for 
"creby the leaſe would be good, though not warranted by 
ne father's power, The Lords therefore reduced it to 
wat was right; giving the tenants full relief againſt the 
*t of the regiſtry ; quicting the poſſeſſion — the 

ather's 
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father's life; and granting an injunction againſt the judy. 
ment in ejectment: but after the father's death left it 
open to diſpute the leaſe, if not made in purſuance of the 
power ; for after the death of the father, who was only 
tenant for life, the regiſter act was out of the caſe. The 
ſecond is the caſe of Blades v. Blades, May 2, 1727, by 
Lord King ; which is a very material authority. A will 
not being regiſtered, the heir at law gets into poſſeſſion, 
and mortgages to one who regiſters; and ſo having the 
legal eſtate, and being a purchaſer for valuable conſiders- 
tion, inſiſted that the deviſee had no equity, to take 
from him the benefit of the regiſtry at. But the mon- 
gage was declared fraudulent and ſet afide, on the foot of 
the mortgagee's having had notice of the will's not being 
regiſtered; yet it does not appear in the bill or anſwers, 
that there was any charge of actual fraud; the only 
charge being notice. The third caſe happening on the 
regiſtry a& is, Chival v. Niccols & Hall, in the Exchequer, 
December 10, 1725, which is a clear authority for relief i 
againſt the regiſter act, on the circumſtance of notice: i 


but it is not material to ſtate it, becauſe there was a charge 5 
of fraudulent circumſtances in the party claiming the be- p 
nefit of the act; and therefore ſo far not applicable to the e 
preſent caſe. The two other caſes went on notice only, 


and the firſt on notice to the agent; for the Lord Char Wil » 
celloy excuſed the father and ſon from notice of the con- 

trivance. The ground, on which all the caſes went, was 

that taking the real eſtate after notice of a prior right for * 
valuable conſideration was a fraud, and took away the e 
fides of the ſecond purchaſer, making it mala fides ; which Will 2! 
is agreeable to the definition of fraud in the civil law. Wi th 
Digeſt, lib. 4. tit. 3. et fraus nemini patrocinari debet. th 


This being ſo on notice in general: the next conſider: Wi th 
tion under this head is, whether notice to the attorney r th 
agent is ſufficient : which is a conſequence of the forme: di 
deciſion. It muſt be admitted, that ſome notice would b: = 
ſufficient, as actual perſonal notice; and ſuch as in the an 
caſes put for the plaintiff; and fraud in the party — the tl: 
foundation, it is the ſame whether in the party himſelf, , e 
the perſon employed. Theſe articles were put imo © 
Norton's hands, to ſee if they could get the better of them, cei 
and circumvent the iſſue by the firſt marriage: to which " 
is objected for the defendant, that here may be a fraud uſ- 
on her; for admitting Norton knew of this, it might be 


done by collufion with the huſband to cheat her ; Low 
f * indecl 
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indeed may be true, and has happened in ſeveral caſes ; 
but ought not the perſon who truſted and employed him, 
x whoſeſoever recommendation, to ſuffer by this fraud, 
rather than a ſtranger? The rule is, that he, who truſts 
moſt, muſt ſuffer moſt, This impoſition happened in the 
two caſes in Ver. and that of Lord Forbes: and yet they 
were affected with notice; and otherwiſe it wculd over- 
turn ſeveral caſes determined on notice to agents, and 
make it very precarious ; for agents do frequently uſe 
impoſition. But this caſe is ſtronger ; for Norton was not 
only her agent in the tranſaction, but her truſtee; and 
there are ſeveral caſes, where notice to a truſtee, who 1s 
not barely nominal, being privy to the tranſaction and ac- 
cepting the truſt, will affect the party: ſo it will here, 
and take from the defendant the benefit of the regiſter 
act. 
"Y | 

Then the queſtion is, what decree ſhould be made? Jt 
i; objected, that the plaintiff's intereſt under the articles 
is merely contingent : and it is true, that without iſſue, it 
willgo to the father, at whoſe death the will or deed ap- 
pointing muſt be known. Yet the plaintiffs are intitled to 
come here for relief: for a contingent intereſt is ſuch, as 
the court will take care of, for the benefit of the party 
when it happens. | 


Decreed that Norton having full notice of the firſt mar- 
tiage articles and ſettlement, the ſecond ſhould be poſtpon- 
ed thereto; and the truſtees in the ſecond to convey and 
affign the leaſchold eſtate accordingly, at the expence of 
the defendant the father : but as to the other defendants 
the mortgagees, no notice of the firft articles being proved 
on them, the plaintiffs have no right, but on redeeming 
them for what is due for principal, intereſt and eoſts But 
the plaintiffs have a clear right to have the leaſehold eſtate 
diſincumbered againſt theſe mortgages by the father: and 
s the court have in ſeveral inſtances given credit to an 
anlwer, ſo as to make it the foundation of an inquiry, let 
the maſter inquire what portion or proviſion the father 
gave his daughter upon her marriage; for it would be hard 
to direct a diſincumbrance as to her, who had already re- 
ceived a portion. The father to pay coſts hitherto; and 
had not the plaintiffs examined Norton as a witneſs, they 
ſhould have coſts againſt him. 


Nete, The caſe of Irons v. Kidwel, October 20, 1728, 


vas cited by the Attorney General, where the bill was to 
Vor. I. G ſet 
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ſet afide a purchaſe by the defendant, ue bent to the 
plaintiff's title, which was not regiſtered, whereas the de- 
' fendant's was: and it was there inſiſted, that the regiſtry 
act ſhould not avail the defendant, becauſe he had notice; 
which notice was only that a bill was filed in Chancery, 
and that /is pendens ſhould affect the defendant : but Lord 
King, though he allowed the general rule of notice, thought 
it not ſuch a notice as ſhould take away the defendant's be- 
nefit of the ſtatute ; for that what did affect the party 
conſcience, would not be a ground for equity to relieve. 


(79) 


Caſe 38. Sperling ver/uq Toll, December 11, 1747. 
At the Rolls, Sir William Forteſcue. p 


An execu- eoFoTHY CARD, having a power under the will of 
tory truſt © her huſhand to diſpoſe of a real eſtate, in purſuance 
wy == jg thereof devifed it with the reſidue of her perſonal eſtate to 
ions ror truſtees to turn it all into money, then to lay it out in the 
their reſ- purchaſe of land; one moiety thereof to the uſe of her bro- 
— ther William for life : then ſubject to an annuity of gol. 
in common to his wife; to his three ſons during their reſpective Jives, 
notas joint. without impeachment of waſte, as tenants in common and 
renants, but not as joint-tenants ; but ſo that if any of theſe three ſhall 
a ed _ die without iſſue living at the time of their death, that part 
foe living or ſhare ſhall go to the ſurvivors ; with power to leaſe and 
at thir make a joiyture: then to truſtees to preſerve the contin- 
death, that gent eſtates during their hives ; which were, after their rt 


* pective deaths, to the uſꝰ df their firſt and every other on 


with con. Of their reſpective bodies lawfully begotten, ſeverally and 
tingent tc. ſucceſſively in remainder, according to priority; and in 
1 default of ſuch iſſue, to the uſe of the daughters; in default 

their re. Of them, to the uſe of 10 grandchildren of her huſbands 


of their re- i * 
ſpective bo ſiſter, their heirs and aſſigns, equally to be divided ſhare 
nies. in de- and ſhare alike, as tenants in common, not as Joint 


tault of | 
ſuch iſue, tenants. 


over ; 2 die 


in lite of teſtator, the 3d leaves a ſon, he ſhall only have his father's ſhare, the ocher 
two go over- 5 | 


Two of the nephews of the teſtatrix, and alſo three of 
ten deviſees over, died in the life of the teſtatrix : the fur 
viving nephew left a ſon. vos | 


For that ſon it was inſiſted, that he ſhould take the 
whole three parts of the nephews as tenant in tail; — 
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not being a deviſe of a mere legal eftate in land, but an 
executory truſt, and like the caſe of money articled to be 
{aid out in land; on which the court will put a different 
conſtruction, and take larger ſtrides to attain the intent, 
than on a deviſe of land : which intent here was, that no- 
thing ſhould go to the deviſees over till a failure of iſſue of 
all the nephews, A 


Againſt this it was ſaid, that the ſon ſhould take only 
one third, his father's ſhare ; and that the other two ſhares + 
ſhould go over. This is not a mere devile of perſonal eſ- 
tate ; the queſtion depends on this, whether croſs remain- 
ders are limited by this wil; and if not, whetherthe court 
will direct the ſettlement, as if they were. Fhey certainly 
are not ſo limited: and although where there are only 
two objects, croſs remainders may ariſe by intent and im- 
plication: yet it is not ſo, where there are three or more, 
notwithſtanding the plaineſt intent; from the inconveni- ( 1) 
ence that would follow. Gilbert v. Witty, Cr. J. 655. 7 


Maſter of the Rolls. 


This muſt certainly be taken as real eſtate; the fund it- 
elf coming out of a real eſtate directed to be ſold. It is a 
general rule, even in the diſpoſition of real eſtate, that 
there is a great difference, where it is executory and where 
immediate; there being ſeveral caſes, where the court has 
taken a greater latitude in the execution of the former: 
where it is executory, the cont will often direct it in ſtrict 
ettlement, where the party would have taken an eſtate- 
tall, if it had been an immediate deviſe 5 this is-undoubt- 
ly executory. It is ſaid, the intent was, that while there 
ws iſſue of the three nephew ſhould not go over; and 
that being executory, it ſhould be ſo directed. The court 
will always go as far as poſſible to ſupport the intent, but 
that intent muſt appear from the words of the will. There 
re few caſes, where evidence of the intent will be allowed 
out of the words: it only will where there is a doubt to 
ober vhom the reſidue is given, or for aſcertaining the nature of 

de legacy or perſon of the legatee. If then the court is fo 

Very cautious, where there is evidence to prove the intent, 
much more ought it to be ſo, where that evidence ariſes 
"ly from the ſurmiſe of counſel or of the party : the court 
to carry the will into execution; not to make one for the 
ty, or to give that conſtruction which the court ſhould 
wink moſt proper. If this matter was laid before the teſ- 
tnx, ſhe might think it reaſonable, that it ſhould not go 
G 2 over, 
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over, while there was iſſue; and it might be very a 
but that does not appear from the — * rather the con · 
trary. The plain conſtruction carries it after the death 
of each reſpectively ; and not to give a ſurvivorſhip on the 
death of — — iſſue; for it is given in common, and 
ſurvivorſhip was in the contemplation of the teſtatrix, a 
appears from her directing a ſurvivorſnip for life ; and 
having omitted it in the direction of the inheritance, it 1 
reaſonable to ſuppoſe, ſhe did not intend it. There 1: 
no occaſion therefore to have recourſe to the caſe cited, 
that the court will not give croſs remainders by implicat. 
on; hecauſe it does not appear from the words of the vill 
So that only one third goes to the ſon, the other two to the 
remainders over, there being no iſſue female. 


Another queſtion was made : whether the ſhares of th: 
three deviſees over, who died in the life of the teſtatni, 
were ſo veſted as to he tranſmiſſible to their repreſenta» 
tives, or ſhould lapſe? 


Maſter of the Rolls ſaid, it was hardly to be called a queſ 
tion; for it certainly was not tranſmiſſible, It muit be 
looked upon in the nature of land, and though it was fer. 
ſonal eſtate, it would lapſe ; being given in common : hut | 

(7 2) it been given jointly it would ſurvive. 


Caſe 39. Attorney General verſus Smart, March 4, 1747-3 Ml ' 


N infomation was brought to have the increaſing (vr 

plus hrofits of a charity ſchool, founded by the 

crown, applied for the benefit of the maſter ; but the ma- 
ter was not a party thereto. There was a croſs bill to hart / 
them applied for the benefit of the poor children. 0 


Lorp CHANCELLOR. "ar 


„ Tt is very unfortunate, that theſe cauſes, called charity un 
_—_ E cauſes, are more often reduced to the ſingle queſtion 0 15 
formation Colts than any other, This is a very cauſeleſs informatiot. 
ſor a chari- and ſhould be diſmiſſed without any decree, if it was 0 — 


1 for the croſs bill. (i) The doctrine 1s true in general, thi 
ſed, bur where there is an information, it ought not to be diſm iſſed 
there muſt | but 
be a decree for the eſtabliſhment of the charity, holds only in caſes of private chain 
not where founded by the crown, | 


(i) Where no charter, j ation for a charity not to be diſmiſſed thou 
the relief prayed fails, kcus where a charter. 2 Ves. 328. Ante 43. 


| 1 
in the Time of Lord Chancellor Harpwickse. 


but there ſhould be a decree to eſtabliſh the charity accord- 
ing to the intent of the donor : but that rule relates to 
private charities ; for where there is a foundation for a 
perpetual charity by the crown, it is eſtabliſhed as well as 
can be already, by a higher authority than this court. 
This is a foundation by the crown; and there is a parti- 
cular direction by the laſt charter, for the application of 
the revenue : nor will I make a decree for the cſtabliſh- 
ment of a charity, which is properly regulated by charter 
trom the crown. The information is plainly brought for 
the benefit of the maſter ; and had it ſtood on that only, 
it muſt have been diſmiſſed, or ordered to ſtand over to 
make him a party. According to the caſe of Thetford 
School, 8 Co. 136, if the whole revenue had been applied 
tor the maſter, it might be a ground to apply the inereaſ- 
ing ſurplus, in the ſame manner, agreeable to the intent; 
but there has been great alteration here : as a doubt whe- 
ther the whole body was not diſſolved for not taking the 
oaths, and ſo a new charter granted by the crown (who 
had a right to viſit) and accepted by the corporation, ap- 
pointing a very ample ſalary to the maſter 3 in contradic- 
tion to which, this information would exhauſt the whole 
tor the maſter's benefit, and take it from the poor boys. 
This then being an unneceſſary information, and in con- 
tradition to the right, (x) the relators muſt pay the coſts 
thereof, Nothing ſhould be more diſcouraged than the 
bringing informations colourably for the benefit of a chari- 
ty, but — to the real charity. 
(73) 


Stephens verſus Trueman, March 5, 1747-8. Caſe 40. 


A Woman intitled to 500/. (1) if ſhe ſurvived her father, On mar. 


and to a moiety of a real eſtate ; (m) the other moiety _ of a 
belonging to her fiſter, after whoſe death it might come to — 


her (both coming on the part of her mother) going to agreement 
oy a huſband who could make no proviſion for her; that the e- 


the father agrees thereto, and in conſideration of natural ter all in 


love and affection, agrees to give her this 500 J. in preſent — - 


6 for parate uſe 
dog, to which ſhe was not intitled unleſs ſhe ſurvived him : and that a rea! eftace, 
which came to her from her mother, ſhould be ſettled after the uſes of the marriage to 
tae father and his heirs ; the right heir of the father iu titled to a ſpecific perform- 
ice of theſe articles. N 


(k) On this account there muſt be always a relator, therefore, If they 
all die or there is but one, and he dies, a new relator muſt be inſerted, 
before there can be any further proceedings, Ch. Pleas, 42, 2 Vl. 330. 


) 3 Atk. 286, (m) Wils/ 356. / 


2 


(74) 


— 


+ 
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for her ſeparate uſes: the other part of the agreement wat, 
that the real eſtate of the daughter, whether in poſſeſſion, 
or ſuch as ſhould any way come during the coverture, 
ſhould be ſettled to uſes, via. to herſelf for life; then to 
all her iſſye by that or any other huſband 3 then to her 
ſiſter and her iſſue; then to the father and his heirs. 


This bill was brought by the heir of the father, for 
ſpecific performance of the agreement : and for the plain- 


tiff were cited the caſes of C/ v. Strode, 2 Wm. 245, 


and Vernon v. Vernon, 2 Wm. 595, and 245, and (n) 
and Fagg v. Naſh, Odtober 22, 1744, where Sir Robert 
Fagg was ſciſed of an eſtate in fee, and on the marriage 
of a ſon, they covenanted to ſettle it to the uſes of the 
marriage, remainder to the third daughter of Sir Robert, 
who, on the determination of the precedent - eſtates, 


brought a hill for performance againſt the heirs at law; 


and the queſtion was, whether a court of equity would ſet- 
tle it upon her, who was a mere volunteer ? Your lord- 
ſhip there held, that every party had a right to have it 
carried into execution; from which a volunteer ſhould not 


be cut off. The ſame reaſon holds for carrying into exe- 


cution, a ſettlement on a child by a father; the court ex- 
tending its power in caſes of agreement to things not in 
fee : the haſtening the payment of the 500 J. was a conf: 
deration, and the court does not weigh confiderations of 
this kind to fee whether they are adequate or not. 


For defendant. It was ſettled in Furſacre v. Robiaſn 
475» Chan. Prec. that the court will not compel a ſpeci- 
fic ere of a voluntary conveyance. No deeree 
has been made on the foundation of a voluntary intereſt ; 
none of the caſes cited went on the ground of diſputing 
that rule, which governed a court of equity, but that the 
caſes were not within the rule, and it would be unreafor- 
able to carry it to the plaintiff, who is a relation of the 
half blood to the daughter. | : 


| Lord CHANcELiion, 


When the rules of the court and the nature and intent 
of theſe articles are conſidered, this is a ſtrong caſe for 
the plaintiff, that a conveyance ſhould be to the plaintiff 
in fee as right heir of the — The old rule was, and 
is now generally (although of late not ſo ſtrictly adhered 
to) that none can come here for a ſpecific per W 

1 


(n) Reported in 3 Atk, 186, by the name of Goring and Naſh, 
; 


in the time of Lord Chancellor Hazpwicks. 


ho does not come under the conſideration of the agree- 
ment; as that it ſhall not be for the benefit of collateral 
branches in marriage articles: but as agreements are en- 
tire, and the ſeveral branches might have been in view, 
the court has in latter caſes laid hold of any circumſtances 
to diſtinguiſh them out of it, (till preſerving the rule in 
general. If therefore there was any kind of conſideration, 
the court would lay hold of it to ſupport it, as in Oſgood v. 
Strade e there the limitation to the iſſue of the marria 
was expired; but becauſe the father had ſome intereſt in 
the eſtate ſettled, part moving from him, and it might be 
preſumed, that he ſtipulated for the collateral branches, 
they were held within the conſideration. The court has 
got out of it in another way, as in Vernon v. Vernon, be- 
cauſe an action might be brought in the name of the truſ- 
tees; though there clearly the perſons claiming were not 
within the conſideration. C Then to conſider the nature of 
the preſent caſe; the father muſt be taken, not to be 
obliged to pay that 500 J. in which the daughter had only 
a contingency ; ſo that if ſhe died in the life of the fa- 
ther, her repreſentative would not be intitled thereto : 
then the father's paying it was a-confideration for any be- 
nefit, the danghter mike give him in the articles. The 
intent of the wife, as well as the other parties was to ſettle, 
whatever ſhe might be intitled to, out of the power of her 
huſband 3 which would give her great ma over her pro- 
perty, and over him; ſo that ſhe ſhould not oblige her to 
ſeitle it as he pleaſed : and for the precarious and remote 
intereſt limited to the father, the advancing 500 /. by him 
vas a ſufficient conſideration, although not mentioned for 
a conſideration, but natural love = affection only; for 
the whole muſt he taken entire, and one part to influence 
the other. I This therefore is to be diſtinguiſhed from all 
the caſes, where it was voluntary; nor was it unreaſon- 
able to limit it to the father, rather than the collateral re- 
tions of the mother, who were more remote than the 
keirs on the part of the father; to whom it might be in- 
tended to goz and to whom it would be very difficult to 
have the reverſion go by limiting it in any other manner 
than to the father and his heirs, which was the true way. 
Then to confider this on the reaſon of Vernon v. Vernon, 
an action would lie here in the name of the truſtees, with 
whom the daughter covenanted for herſelf and her heirs, 
«zainſt the mother, if I ſhould not. decree a ſpecific per- 
tormance z which I believe, I alſo mentioned as an ingre- 
dient in the caſe of Fagg v. Naſh, where an action might 
be brought, The deſcription here intended to take in 
x the 
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the whole, ſo that there muſt be a conveyance to the 
plaintiff in fee. | 


But no coſts; for the defendant being a diſinherited 


heir, might well have the opinion of the court. 


(75) 


Caſe 41. Corporation of Clergymens Sons verſur Swainſon, 
March 5, 1747-8. 


Payment of NN Occor Grandorge by his will gave 500). to the corpo- 
* — _ ration, to be by them applied for the benefit of the 
COS daughters of the poor clergy, as they ſhall think fit : but 
from time by a codieil direAs that 5ool. be placed out by his exe- 
totimeſhall cutors immediately after his deceaſe, in government of 
ve evicence land ſecurities at intereſt, to be paid to five pobr old vo- 
ſo of a un- men for twenty-one years, if they or any of them ſo long 
gle inſtance lived, making A. and B. his executors 3 who exhibit no 
of payment inventory or account, but pay the intereſt during their 


— ; and the huſband of B. after her death, continues to 
pay her proportion. 


Both executors being dead, the plaintiffs brought a bill 
as legatees following aſſets for payment, and infiſted that 
a minute account ſhould not now be taken; but that the 
acts of the executors were as ſufficient evidence of aſſets 
come to their hands, as a formal admiſſion would be. 


For defendants it was inſiſted, that the repreſentative of 
B. and not of her huſband, ſhould be brought before the 
court to be charged: and that, though the court has fol 
lowed the aſſets into the hands of ſtrangers for legatees or 
— _ereditors; yet the court has not taken it to be an entin 
admiſſion i aſſets, but only for ſo much. $1 


Lord CHAncEeLiioRy 


This is a particular caſe, and ſuch as it is incumbent on 
the court to aſſiſt the plaintiffs if poſſible ; and not put them 
to the taking a ſtrict account of the aſſets of the teſtator, 
as there cannot now be a perſonal examination of the exe- 
cutors. By the alteration of the codieil, the corporation 
had no right to demand this legacy till after the death of 
the five perſons or twenty-one years. the queſtion is as to 

the fund, out of which it ſhall come. The court has often 
gone upon this, that after length of time the acts of an 
xecutor ſhall be confidered as evidence of aſſets come 2 


in che time of Lord Chancellor Ha BVICk R. 


his hands 5 eſpecially if intereſt has been paid from time 
to time: for the executor muſt be preſumed to know what 
he did, although a ſingle inftance of payment of intereſt 
for a legacy by an executor will never be conſidered as a 
proof of aſſets. What other ground could there be for 
continuing theſe payments, if the principal had not come 
to their hand ? There is no one having a right to the ef- 
{es of B. but her huſband who ſurvived her: his repre- 
ſentative therefore is ſufficient without requiring the repre- 
ſentative of the wife to be brought before the court; ſhould 
] order that, they muſt go into the eccleſiaſtical court, 
and to what end ? It not appearing that the wife had any 
ſeparate eſtate. As to what is ſaid of an admiſſion only (76) 
for ſo much; this is the caſe of a huſband, who poſſeſſing 
all the aſſets of his wife, might have applied them for his 
own uſe ; and a devaſtavit would have lain for a _— 
by him or his wife. He had the whole power over the aſ- 
ſts, whilſt her right to the adminiſtration continued, and 
it is admitted, that he continued the payment of the in- 
tereſt after her death. There is a ſufficient evidence then 
of aſſets come to the hands of the executors, to anſwer 
the legacy between them. Let the queſtion of the — 
It, portion be between themſelves z nor ſhall they put theſe 
jat poor people to a minute account after this length of time, 
he ind after ſuch acts by them, and no inventory taken. 
ets Nothing 1s more neceſſary than to keep executors to de- 
ler inventories, 


SSA Soo TT ar + oa tl 


the Pole verſus Pole, March 8, 1747-8. Caſe 42. 


or — upon his ſon's marriage gives him a conſi- 

1 derable advancement; and having ſeveral younger 
children beſides who had no proviſion he ſells an eſtate; 
but 5oo/. only of the purchaſe money being paid, he took 
lecurity for the remainder in the name of himſelf and his 
lon, - The father received the intereſt and great part of 


wr tie principal without any oppoſition from the ſon ; as did 
on his executrix after his death; the ſon writing receipts for 
5 the intereſt. 

= A queſtion was now made, whether the ſon ſhould be 
conſidered as truſtee for the father, or intereſted in his 
s to ann right ? 
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Loxp CHANCELLOR. 


(o) No doubt where a father takes an eſtate in the 
name of his ſon, it is to be conſidered as an advancement, 
but that is liable to be rebutted by ſubſequent acts: * þ if 
the eſtate be taken jointly, ſo as the ſon may be intitled by 
ſurvivorſhip ; that is weaker than the former caſe, and til 
depends on the circumſtances. The ſon knew here, that 
his name was uſed in the mortgage deed, and muſt have 
known, whether it was for his own intereſt, or | only a 
truſtee for the father, and inſtead of making any claim, 
his aQs are very ſtrong evidence of the latter : nor is there 
any colour why the father ſhould make him any farther a& 
vancement, when he had ſo many children unprovided 

| for ; and in uſing the ſon's name, the father might hare 
(7 7 a view that the ſon ſhould be a truſtee rather than another, 


Caſe 43. Hill verſus Ballard, March 9, 1947-8, 


— Aa Son applied to his father to advance him a fom of 


marriage of money upon his marriage, to enable him to make 1 
his ſon, gi- preſent to his wife; which the father refuſed ; but put it 
ven to the into the method of the ſiſter's advancing the money to her 


— brother; the father giving an obligation as a collateral fe- 


vanced by curity. 
her to her . FR | 
brother : the ſon pays the intereſt during father's life, and a month — this is 


notwithſtanding an advancement for the ſon, ànd a debt on the father's eſtate, not u no! 
be indemnified by the ſon; but it would be otherwiſe, between ſtrangers, up 


The father's eſtate thereby becoming liable, the queſtion 
now was, whether he meant only to be a ſurety for his ſon; Wl a, 
and conſequently to be indemnified, as it was argued, he 
ſhould ; the ſon having paid the intereſt during the father 
life, and a month afterward ; which was ſaid to be ſtrong 1] 
evidence of the ſon's debt, not the father's ? 1 


The reading the father's papers, books, and memotan- 
dums, was obſected to. But Lord Chancellor allowed t; WW": 


queſtions of this kind, whether the advancing or paying ben 
| aſum 


L . B 


(o) Even in the name of the ſon and a truſtee is held an advancement; ef 
i Wms, III. 1 Atk, 480, 

* x Chan, Caf. 27, but in 2 Atk. 480 lord Hardwicke ſaid this was e ing 
advancement, for till a diviſion the father had the whole, and afterwaſ 
a moiety, beſides the chance of ſurvivorſhip. 


in the Time of Lord Chancellor Harpwrcke. 


a ſum of money by a father was intended as à bounty to 
1 child, being hardly to be cleared up any other way; and 
there are ſeveral caſes, where evidence may be read againſt 
one defendant, ſuch as an admiſſion in his anſwer, which 
in all its conſequences, if taken to be true throughout, 
would affect another defendant ; and therefore the court 
would take it to be true only in part. 


The evidence being read, Lord Chancellor ſaid, though 
it was not abſolutely clear, he thought, there was enough 
to make a determination upon. It was clearly proved that 
the obligation was given for a ſum of money advanced by 
the ſiſter to her brother; but it importing only a ſurety, 
if the caſe was between ſtrangers, the father would be in- 
demnified. But the material part of the caſe is, that this 
is between a father and a ſon : had the fathet, inſtead of 
:dvancing money, taken ſecurity from the ſon, to make 
him debtor for it, it would be a fraud upon the marriage; 
which this court always diſcountenances; like the 
caſe where ſecurity is given by the ſon to refund part of 
the portion to the father: between ſtrangers alſo the ſon's 
paying the intereſt would be evidence of his debt; but the 
father's intent was not to take any part of the burthen 
during his life, therefore the ſon undertook to pay it dur- 
ng the father's life ; ſo that it was intended as part of the 
neceſſary adyancement of the ſon on his marriage : there- 
tore to be conſidered as a debt on the father's eſtate. 


But no coſts were decreed againſt his repreſentative ; it (7 8) 
not being unreaſonable to have the opinion of the court, 
upon ſuch a dark account. 


attorney General verſus Talbot, March 21, 1747-8. Caſe 44. 


H EA foundreſs of Clare Hall College in Cambridge lnformati- 

appointed the Chancellor to viſit : et fi quid repere- on that the 
it corrigendum, to amend it: and to determine doubts, 2 
and n the ſtatutes; excluding her heir therefrom. admitted 


fellows of a 
college; it not being ſor eſtabliſhment of a charity it would take away the juriſdic · 
ben of the common law : they ſhould bring a mandamus, 


By the will of one Freeman, 20001. was directed to be 
ad out in lands, for the relief of 10 poor ſcholars, two 
om to be fellows of Clare Hall. The executors be- 
ing truſtees of the legacy agree with the college for it ; 

: f and 
(p) Poſt. 464. 3 Atk. 662, 


* 


, 
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and follow the will of the donor as to the qualifications, 
which ought to be obſctved. 


Informati- The information praying that the relators ſhould be ad 


— mitted fellows ; the defendant put in a plea thereto : and 


a general the general queſtion was, whether by this plea it was (uf. 
charity, to ficiently ſhewn to the court, that there is a general viſitor} 
call colleges which had two ſubordinate queſtions. Whether here is 
10 lee. general viſitor of the college? And whether that 


elec- : 
tion of vilitor extends to the private foundation dy Freeman ? 
members or ö 
application of the profits, 


Lord CHANnctELLoR. 


I have received ſatisfaction enough to determine on thi 
plea at preſent ; becauſe it will not be final on the merits; 
and certainly as it is of the firſt impreſſion, it is of great 
conſequence, If a determination ſhould be made, tha 
colleges ſhould be ſtill liable to an account with regard to 
the Sleaion of members, or application or miſapplication 
of profits; it would open a door to a great deal more of 
vexation. This is the firſt caſe of the kind I have known, 


Noparticu= As to the firſt queſtion : upon what is ſet forth, I think, 
— there is a general viſitor on the old foundation. Inſtead 
make a vi. of the general words creating a viſitor, the founder has 
fitor, ſplit them too much, in directing what to do; which is the 
occaſion of moſt of the queſtions in colleges about viſ- 
tors (q). There is no particular form of words requiſite to 


make a m.of the fo it muſt be conſtrued on the whole from 


the intent of the founder: but here it is to vit; to which 
it is conſequentfal, that he ſhall have power to receiye ap 
peals, and all other acts of viſitorial power, and in tix 
( 79 general creation of it extends to all kind of rights, from 
the words /i guid, c. and the viſitor might amove a fellon, 
and let in another having a right; which as he might do 
on the annual viſitation, he might do on appeal: and the 
excluding the heir ſhews a ſtrong intent, that ſhe ſhould be 
a general viſitor, not to a particular purpoſe. Thereforc 


on the ſeveral ſtatutes ſet forth in the plea taken together, A 
the Chancellor is viſitor. The powers are abſolute and 

7 final; and cannot be taken away by the courts of law in ( 

this kingdom. Such alſo is the intent; and notwithſtand- 6 


ing what has been ſaid, it is the moſt convenient jurildic 
tion; for though perhaps it may be ſometimes abſurd, y* p 
it is leſs expenſive than a ſuit in law or equity; and in Ml * 
Cmeral has been exerciſed in a reaſonable manner. A 


(J) a Ves. 328. 2 Wms. 325. 


in the Time of Lord Chancellor HAN ůUöGicxx. 


As to the ſecond tion, I think it does extend to yew in- 
the two fellowſhips | by Freeman. It is ſaid grafted ſel- 
there is nothing in the will expreſſing or implying, that 195% of = 
they ſhould be part of the ancient body : but 1 think jeg 3 
otherwiſe from the words in the will, that it meant two viſitor's ju- 
fellows, according to the nature of that foundation and in- ciſdiction 
titution. It is truly ſaid to be a queſtion of great conſe- — 8 
quence; for if it ſhould be allowed, that theſe original er, _—_ 
crafted fellows ſhould not be under the fame powers, it old founda. 
would create great confuſion. It is ſaid, that this being a tion. 
corporation could not extend itſelf, and that therefore this 
agreement cannot make them part of the college; but 1 
muſt take them as members: had the number been limit- 
ed, they could not have added thereto; but here it was 
indefinite, and the — might add in a reaſonable 
manner; and they will be ſubject to the ſame powers. 

And though the agreement be a private contract with the 
truſtees, it is ſuch an act of the college, as the viſitor had 

a right to take notice of: ſo that as to the queſtion, Whe- 
ther the college did right in refuſing the relators, the viſit- 
ois a more proper judge than a court of law or equity; 
becauſe he can better enter into their qualifications. It © 
will be open to the relators, who may counterplead the 
fas ſet forth in the plea : but I muſt take it to be other- 
wiſe now from the prayer of the information; againſt 
which I alſo hold, as it prays an account ; for the college 
may have innocently erred in conſtruing the ſtatutes. But 
why do the plaintiffs come here ? why not bring a manda- 
mur? the information, not being for the eſtabliſhment of 

a charity, "would take away the juriſdiction of common 
aw: and though it is ſaid, boni judicis eff ampliare jurif- 
ditionem, yet I am againſt enlarging the juriſdiction of 
this court to caſes ariſing in colleges on this foundation; 
which would cauſe more controverſy. 


The plea ſhall be allowed: it being ſtill open at the hear- 
ing the cauſe, | ( g ) 
O 


Attorney General ver/us Wyeliffe, Jan. 26, 1747-8. Caſe 45. 


N the foundation of a charity ſchool the wardens of Nomira- 


. on of 2 
were by the ſtatutes to nominate a . 


maſter within 60 days after an avoidance : upon their de- charity 
fault the dean and chapter of York within 30 days were to ſchool, not 
© it: then it devolved to the biſhop. 1 — 


preſentation 
to a living. 


(87) 
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The wardens nominated the defendant Romney; who 
not being then in prieſt's orders, as the cn required, 
the biſhop taking it to be a lapſe, ſent notice of the chap 
ter; who not making the nomination, the biſhop after the 
expiration of the thirty days nominated Mr. Craddock, who 
afterwards made a reſignation of his office into the hands of 
the wardens of the ſchool, and every other perſon having 
power and intereſt to accept it. They in five days after 
—— again nominated Romney, then being in prieft's or- 
ers. 


To which nomination, ſeveral objections were taken on 
the part of the relators. 


Lord CHANCELLOR. 


In theſe caſes where no perſon has made out a title, the 
court having a power to regulate charities, often gives di 
rection to proceed to a new election, according to the (ts i 
tutes. It depends here upon the right .of the defendant 
Romney, which if good, is an anſwer to the relief prayed; 
and I am of opinion, that on the laſt nomination he ha 
a good title to be maſter. 5 


The only objection to his firſt nomination, the not be. 
ing in prieſt's orders, though but a ſlight objection at thi 
time, yet on the conſtruction of the ſtatutes cannot be dif 
penſed with by the court. I ſhould doubt indeed, whether 
to be in prieſt's orders ſhould be ſtrictly taken according to 
the canon law, or agreeable to common parlance ; if it 
turned to that alone: but the ſubſequent ſtatutes ſhey, 
that ſuch orders were meant, as capacitated the perſon 0 
celebrate maſs; which is a decifive conſtruction on the 
words of the former ſtatute, and binds me down; for ſince 
the reformation a charitable foundation for ſaying mals, or ki 
praying for the ſouls, &c. is adjudged to be performed by 
laying the ſervice according to the liturgy. 1 Inflit. 95. . .. 


But the ſecond nomination is valid. The firſt objeQion 
thereto is, that the wardens could not nominate him this 
ſecond time, as upon the firſt avoidance, becauſe the ft) 
days given by the founder were expired, and there was ® 
devolution to the biſhop : to which it was anſwered, th 
this is like a lapſe z of which if the biſhop does not take 
advantage, he is bound to accept of the preſentation of the 
patron ; though not ſo in the caſe of the crown. BY 
think this not like a lapſe ; for a perſon in the ſecond A 

| n 
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2ance is j much a patron for that time as in the firſt : 
erefore not within the reaſon of a lapſe 3 which is that 
the cure of ſouls may not be neglected. 


The ſecond object ion is, whether it is good on the re- 
{znation of Craddoct; and I think it is. 


An objection to the wardens right to preſent, is taken 
tom the want of ſufficient notice to the chapter; though 


"WW! think the biſhop was miſled in the giving notice, and 
would, if properly adviſed, have gone further, and ſent 
em alſo a copy of the ſtatutes : ay he was not ſtrictly 
hound thereto in point of law; for he was to preſume, 


that they knew of the ſtatutes as well as he. Notice is to 
de given of the facts; but not of the foundation of right, 
which they were to inquire into: as upon notice of an 
woidance, the patron is to Jook into all the conſequences 
of it, 


real'y ſerved : and this has been compared to the caſe of a 

preſentation to a living and to a lapſe, that where the pre- 

Jentee of the king dies before induction, or the preſentee 

if a common perſon before inſtitution, they ſhall preſent 
be. ain; which is true, becauſe it is by the ſame original 
at : but the analogy of thoſe caſes, is not to be carried to 
ai. Wes where there are not the like requiſites: and Crad- 

«is being in actual poſſeſſion is not material; for he 
might maintain an ejectment for the lands, if any, and 
* it over them; which ſhews he was maſter, 


the 

di | 

= Tue next objection is, that the biſhop's turn was never 
ed; 

has 


ObjeAed, that he was not maſter, becauſe he had not 
deen the oath : but the ſtatutes import, that he was firſt 
o take the office, being only directory, and not a condi- 
on precedent as to the oath. The remedy for his not 
4% King it is, that the wardens may turn him out: nor is 

in this reſpe& to be compared to the officers of corpo- 
ons; all the charters being different from this. Then 
nion e '<ligning is ſtrong evidence of his accepting the of- 
this lee. The proceeding to a new nomination Way regular, 
515 nd within fixty days; and what weighs with me is, that 
designation was to quiet the matter; and for this fur- 
tha r reaſon it is not like a preſentation, becauſe the biſhop 
take uld not revoke it; which the king before induction, or 
the mon perſon before inſtitution might do. 


in- i The 


I CASES. Argued and Determined 


The relator then haying made no right, which the de. 
fendant has, and no objection to his character; it mult be 
diſmiſſed with coſts. * 


82) 
— 
Caſe 46. Owen verſus Davies, February 1, 1747-8. 


Specifie I E bill was for a ſpecific performance of an agree- 
1 ment with one, ſince become a Junatic, for the 


agreement ſale of a reverſion upon an eſtate for life. 


decreed a- | 
gainſt one ſince become a lunatic. 


Lord CHANCELLOR. 


From the opening the cauſe I doubted, whether unde 
the circumſtances attending the defendant I ſhould decree 
a performance; but upon the equitable circumſtances of 
the caſe I muſt. It is certain, that the change of the con- 
dition of a perſon entering into an agreement, by becom- 
ing lunatic, will not alter the right of the parties; which 
will be the ſame as before, provided they can come at the 
remedy. As if the legal eſtate is veſted in truſtees, 1 
court of equity ought to decree a performance ; and the 
act of God ſhould not change the right of the partics: 
but if the legal eſtate be veſted in the lunatic himſel, 
as may prevent the remedy in equity, and leave it 4 

aw. | 


Another part of the caſe, which made me doubt, vn, 
the manner agreed on among themſelves for the diſpoa 
of the purchaſe money ; which I ſhall not eſtabliſh, bu 
ſhall decree the money to be taken care of for the beneſt 
of the lunatic. But on the firſt part there is no iumpit 
tion by any of the defendants as to the value of the cor 

1 tract and the conſideration; which is agreed to be reaſon 
able, and delivers the court from a great difficulty. 
queſtion then ariſes, upon what terms it is to be perfor 
ed; whether intereſt is to be paid, and from what time 

SGenerally on an agreement for purchaſe of an eſtate" 

poſſeſſion, the court never gives intereſt for the purch4 
money. but from the time of the purchaſer's coming int 
poſſeſſion, where he takes poſſeſſion before the conveyabe 
is executed, and has the profits: but here he has not th 
profits, only the reverſion. It is true, it is hard to fh. 


the reverſion ſhall be fold ſeveral years after, and ſo mul 
. nei 


tie 
to 


( 
of 
and 
Sup 
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nearer poſſeſſion, for the ſame price, without any com- 

penſation when the plaintiff had an abſolute title in equity 

to the eſtate, and a right to call on the truſtees for a con- 

reyance: but that will depend on the ſubſequent agree- 

ment of the parties by an inſtrument in writing, which 

appears to be reaſonable, that the reſidue of the purchaſe 

money, above what was already paid, ſhould bear intereſt — 
at four Cent. but the inſtrument not being ſigned by a Sr. ain 
the plaintiff or his agent, though ſigned by the other u, where 
parties, It is argued, that he is not bound thereby; but I binding. 
think he is. There are ſeveral agreements binding the 

parties in this court, though not ſigned by them; (r) as (8 3) 
where any thing in particular has been done thereon 

here part of the purchaſe money has been paid: it is the 
agreement of all, though ſigned only by ſome, and the 

plaintiff made no object ion to this inſtrument before the 

bill, nor particularly by the bill : then ſeveral receipts 

having been given for part of the purchaſe-money ; if the 

agent for the lunatick has accepted of the money in part 

of the principal, when intereſt was due, without apply- 

ing it in diſcharge of the intereſt, the court muſt do it 


tor him, 


If therefore the plaintiff will have a ſpecifick perform- 
ance, it muſt be on ſuch a proper application of the money, 


and payment of intereſt from the time of that inſtrument, 
No coſts on either fide. 


Hill verſus Allen, February 3, 1747-8. 


. . . R Th 
HE bill was by an apprentice, who againſt his maſ- will — 
ter's conſent had quitted his ſervice of a ſhipwright, lieveaganſt 
before his time was out, and gone on board a privateer, ® matter 


which took a very conſiderable prize; whoſe ſhare thereof E e 


to all the 
the maſter claimed. earnings of 


his appreu- 
tice who quitted his ſervice before his time, 


Caſe 47. 


Lord CHANCELLOR, 


In general the maſter is intitled to all that the appren- 

tice ſhall earn; conſequently if he runs away and 

to a different buſineſs, the maſter is intitled at law to all 
Vor. I. H his 


) The court conſiders an agreement partly executed out of the ſtatute 
of frauds, being fraudulent in one party to contract and lead the other on, 
and then withdraw from the performance, 1 Brown 417. Prec. Ch. 519. 


Supra, 297, 441, 1 Atk. 12. 3 Atk, 4. 1 Vern, 151, 473. 2 Vern, 455- 
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his earnings: yet if a caſe comes before me in equity, 
where the maſter, inſtead of inſtructing him in the part- 
cular buſineſs his parents intended, encouraged and ſeduc- 
ed him to go to ſea; and to a different courſe of life, | 
ſhould incline to relieve the apprentice againſt the maſter” 
legal right; otherwiſe it would deſtroy the faith of the con- 
tract between the parents and the maſter 5 but that i net 
the prgſent caſe ; for it appears, that the maſter took all 
reaſonable methods to prevent this; and is clear of any 
imputation. Indeed that roving diſpoſition in the appren- 
tice, were it not in contradiction to his contract with the * 
maſter, is not to be blamed; being in ſome ſort uſetul to Wi; 
the public. Then as to the bond, given by the boy's me- n 
ther, with 30“. penalty to indemnify him for any loſs be n 
ſhould ſuſtain by his quitting his ſervice 3 if it appeared to ui 
be a ſtated agreement for damages, it might be another WW; 
point: but at the time of giving the bond they were told ut 
all his prize money would belong to his maſter ; ſo there u 
is nothing in equity to relieve, I will ſend it to be tried Wy 
Meritonver, therefore in an action at law, as I did in another caſe, un- Nen 
 Hornihy, Jeſs they compound it; but, I think, the balance ſhould e 


be in the boy's favour. que 

be 

( 8 ) The ſhare being 12cc/. the maſter accepted 450/. me 
| wh 

4 No coſts as between them; but the coſts of the man» " 
gers to be deducted out of the plaintiff's ſhares kin 

pre 

the 

Caſe 48. Davies verſus Baily, February 8, 1747-8. nit 
Pole 


Where in a HE teſtator, having made an abſelute bequeſt to his ton 
— —— wife of a watch and other things given her by avy Wc. 
ed in the of her relations, and the uſe of the family pictures for Mind 
words rela- life, gives all the reſt and reſidue of his perſonal eſtate to Wi; 
wager hag truſtees, to place it at intereſt, and permit the wife to fe. Ne 
ilatute of ceive the intereſt to her uſe during her natural life, and Wl p 
£iſtribution, after her deceaſe then the ſaid reſidue, and all ſecuritits (eat 
thereof, to ſuch of his relations as would be intitled there- blut 
to by the laws in force of diſtribution, to be divided as the cn 
ſaid laws direct. By another clabſe he directed, that who cent 
ever commenced a ſuit againſt the wife or truſtees during Wiſer: - 
her life, ſhould have no part of the real or perſonal eſtate; Neid 
but that their part ſhould go among ſuch other of his rela- Wh, 
tions, as the ſtatute of diſtribution ſhould appoint, to be Mien 


equally divided ſhare and ſhare alike. life o 


The 


in the Time of Lord Chancellor HARDWIORE. 


The general queſtion was, whether the widow was inti- 
led, not only to the whole ſurplus of the perſonal eſtate 
for life, but alſo to a moiety thereof abſolutely. 


LoxD CHANCELLOR- 


The queſtion depends on the clauſe of the bequeſt of the 
reſidue, and on the intent of the teſtator from the whole 
frame of the will: the intent is plain; the only conſidera- 


tion being, whether the teſtator has uſed proper words to 


expreſs it, Here is firſt an expreſs eſtate' for life ; which 


13 not to be enlarged , ſubſequent implication; for that it 


muſt be very.plain. Relation is a very general word, and 
takes in any kind of connection; but the moſt common 
uſe of it is to expreſs ſome ſort of kindred either by blood 
or affinity; though properly by blood. The teſtator cer- 
tainly does not uſe it in the general ſenſe, nor in the 
vulgar ſenſe ; becauſe he refers it to the ſtatute of diſtri- 
bution ; which has nothing to do with affinity, but blood 
only. Then does it take in the wife ? It cannot be ſaid 
there is no relation between huſband and wife ; but the 
queſtion is, whether it be ſuch relation, as is here meant? 
he mentioned the ſtatute of diſtribution 3 it certainly 
means relations included in the ſtatute by next of kin, 
which words are in both the clauſes — uſed in oppo- 
ition to a wife, lindred meaning of the ſame family and 
kind with the infeſtate. But this is not decifive in the 
preſent caſe ; it muſt receive the ſame conſtruction from 
the other part, where he gives it after the deceaſe of the 
vile, and puts her out of the caſe, It were abſurd to ſup- 
pole, he meant the wife's executors to take with his relati- 
lions : but it reſts not here: the whole frame muſt be con- 
idered ; which was to give the wife a preſent maintenance, 
and a uſufructuary intereſt ; and his veſting the whole in 
nuſtees ſhews, he did not intend the abſolute property of 
ite moiety in the wife; the creating the truſt being merely 


o preſerve the intereſt to thoſe, who were to take after her 


keath: otherwiſe he would have given her this moicty ab- 
dlutely before creation of the truſt 3 and were other 
onſtruQion to prevail, the family piQures woulda 
beat be divided among her executors as well as the relati- 
ine tn the latter clauſe he certainly meant other relations 
ades the wife; otherwiſe according to the ſtatute the wife 
dould have one moiety, and the reſt be ſhared. The in- 
ent therefore was, that the wife ſhould have the whole for 
it: only : the other conſtruQtion would be trained, and 
Mtrary thereto, wp | 


H 2 Miller 


fter her 


(85) 
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Caſe 49. Miller verſus Faure, February 10, 1747-8, | 


FO JENNINGS deviſed the ſurplus of his 

perſonal eſtate to his brother and his heirs ;- and in 
default of iſſue at his death, then to be equally divided 
between his two fiſters or their heirs. The brother died 
m the life of the teſtator leaving a ſon. 


It was infiſted, that, as the brother's repreſentative 
could not take, it ſhould go over to the ſiſters. 


But Lord Chancellor held, that the contingency, upon il © 
which they were to take, never happened; and it was the Wil * 
ſame as if it had been upon a ſtranger's death, to whom il " 
nothing had been given before, who died in the teſtator's iN" 
life leaving iſſue. Therefore it muſt be conſidered as an Wi © 
undiſpoſed part, and go according to the ſtatute of diſtr- * 


bution. * 

thy 

m. 

Caſe 50. Millar verſus Turner, Hilary Term, February 11, * 
1747-8. cal 


8 marriage articles it was recited, that the grandfather 
had given a bond for 20004. to be raiſed for ſuch child 
or children of the marriage, as ſhould be living at the 
death of the father or mother: in default of children, to 
executors of huſband, 


A poſthu- The queſtion was, whether a child born after the death d 

88 the father ſhould be within this proviſion, and have a ſhare 
vifion With the reſt. 

in marriage 


articles for ſuch children of the marriage, as ſhould be living at the death of thefath® 
or mother. 


Lord CHANCELLOR. 


(8 6) There are many caſes, where a poſthumous child is con 

0 fidered as in eſe, (t) as to take by deviſe, (u) to be vouchet 
in warranty. There was a diſtinction, that where the eſta 
veſted by purchaſe, an infant born after ſnould never © 

| loa 

(s) x Poſt 156, (t) Poſt, 114. 1 Wms. 486. 245 

(u) x Inf, 390. 
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veſt it; according to the maxim of the common law, 
that an eſtate by purchaſe muſt veſt eo inflante, that the 
aſt eſtate determines. But in Reve v. Long, the Houſe 
of Lords thought this hard ; and therefore an act of par- 
lament was made with a retroſpe& to allow ſuch deviſe ; 
which was an unuſual thing to do for a particular caſe. A 
bill has been brought in favour of ſuch infant to ſtay 
waſte, and an injunQion granted: (x) the deſtruction of 
him is murder ; which ſhews the law confiders ſuch infant 
23 a living creature: in all caſes relating to his advantage 
he muſt be conſidered as in eſe, according to the rule of 
the civil law; ſo on the ſtatute of diſtribution he ſhall be 
conſidered as living; the intention being to provide for 
all the children; and if that be ſo, the ſame reaſoning will 
hold in a marriage-ſettlement, where the intention was to 
provide for all the children of the marriage. This caſe 
differs from Muſgrave v. Parry, 2 Ver. 710; for the 
teſtator there might have the relations, he knew, only in 
view z as he might have had a particular kindneſs for 
ther: but on a marriage agreement, where a proviſion is 
making for the iſſue of that marriage, it is impoſſible they 
ſhould intend to exclude ny child on the accident of his 


I 


7-837 5 


vu MF being born till after his father's death. Suppoſe in thig 
caſe a bill had been brought in the life of the grandfather, 
to compel him to give ſuch a bond : ſhould it not have been 
her N directed to be divided among all the children, whether 
ad born before or after the father's death? and the conſtruc- 


tion muſt be the ſame now, as it would have been in life 
or the grandfather : and I found myſelf a good deal on this; 
for ſuppoſe before the ſtatute of 10 & it Wm. 3. (Y 
uch eſtabliſhed a contingent remainder to a child not i 
, it there had been articles to ſettle, and a poſthumous ſon 
not mentioned; yet the court would have carried it on. 
This caſe too is ſtronger, as there is no other proviſion for 
tte children of the marriage, it is to be conſtrued libe- 
ally: otherewiſe, if there was no other but this one child, 
he ſhould take nothing. 


Troughton verſus Troughton, February 23, Caſe 5t. 
1747-8. | 


Settlement is made by a father upon the marriage 
of his ſon, with a covenant that it ſhall be free 


loa any incumbrance; in conſideration of which, the 
ſon 


60% 3 lf. ge. 0) 2 ves 230% 
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ſon covenants to reconvey part of the eſtate after the fa 
| ther's death, or to pay 30 J. to ſuch perſon as the father 
ſhall appoint. The father created an incumbrance of 
( 87) 3ocl. by mortgage; and afterward appoints 300. to his 
daughter, and dies. 


The ſon brings a bill to have the eſtate diſincumbered 
of that mortgage : and alſo to have a bond of the father's to 
the mortgagee delivered up, and diſcharged out of the 
aſſets of the father. 


Lord CHANCELLOR. 
7 


The plaintiff has a plain equity to have the eſtate diſ- 
incumbered of the mortgage brought on it, in fraud of 
the marriage-agreement, 


Mortgages As to the bond: where the mortgagor of an eſtate, ei- 
| 3 ther before or after the mortgage, — another debt 
gage a bond with the mortgagee, for which he gives a bond, and dies, 
by mort- and the equity of redemption deſcends to the heir at lay, 
— hs (Z) a court 4 equity will permit the mortgagee to tack the 
heir at law; bond to the mortgage; becauſe otherwiſe it would cauſe 
Notagainſt an unneceſſary circuity, aod the heir at law is debtor for 
— both (a) but where the perſon claiming the equity of te- 
confiderati. dempt ion is as a purchaſer for valuable conſideration, there 
on, is no right to tack the bond to the mortgage; becauſe the 

eſtate is not liable to the bond-debt Though the plaintiff 

is intitled to be indemnified as againſt the father, for what 

he is bound to pay by the father's bond, yet he is intitled 


only out of the father's aſſets. 


Then the queſtion is, how far this 3ool. charged on the 
eſtate disjunctively, is liable to indemnify the plaintiff? 
He is intitled to be reimburſed out of this 300l. and inte- 
reſt, if the father's eſtate is not ſufficient. The ſon's co- 
venant was part of the conſideration moving from him for 
the ſettlement made on him by the father; in fraud of 
which was the incumbrance made; and the queſtion , 
whether any perſon claiming from the father ſhall take 
back this eſtate of 3007. out of it; without letting the ſon, 
who is a purchaſer, have the benefit of the ſame agree- 

Agreements ment? which would be contrary to the rule of all agree 


mutual ments, that they muſt be performed on both ſides, 52 


(z) 1 Vern, 244, 248. 2 Ch, Rep. 23, 164. 1 Wms. 775. 3 Atk. 556, 
(a) Prec, Chan. 3g, 2 Eq, Ca. Ab. 594. 2 Str, 1107. 1 Wis: 775. 
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t is ſaid, that this differs, becauſe the intent was to pro- 

vide for the fiſter of the plaintiff by this uw who ſtands 

equally in the light of a purchaſer for valuable conſidera- 

tion as the plaintiff, and that therefore, although the 

father has broke the covenant, yet this ſhall not be taken 

from the daughter, who muſt be put on the ſame foot as chil- 

dren, from whence nothing can be taken ; but reſort muſt 

be had to the aſſets of the perſon making the ſettlement ; 

and that is true: but here the daughter was only in a ſe- 

condary light; it being for the father's benefit, who might 

direct it to be paid to a ſtranger; by whom it could not g 8) 
then be claimed by voluntary appointment from the father, ( 
ktting this incumbrance remain. It is like the caſe of a Purchaſer 
purchaſer diſcovering an incumbrance, who ſhall retain ſo hag: 
much for it, as remains in his hands: and this 300. branee may 
being part of the conſideration of the ſettlement, is in retain ſo 
the ſame light. If it was intended for the daughter, it much. 
would have been put ſo; for ſhe was in the power of the 

father; and there is no other way of making the father to 

have ated fairly, but by conſidering this mortgage as an 
appointment of ſo much; the father's aſſets muſt be firft 

applied, and if not ſufficient to ſatisfy both the bond and 
mortgage, the plaintiff is intitled to retain out of the 3000. 

the remainder whereof to go to the appointee. 


Shiſh werſus Foſter, & e con, February 26, Caſe 52. 
77458. 


ME bill was to ſet aſide a ſtated account and releaſe, 22 


obtained from the plaintiff on his coming of age, by on 
the defendant, his guardian and executor 2 bis * —— — 
without delivering an inventory, or laying vouchers be- intitled in 
fore him. It was admitted that there were falſe recitals, ned 1 
and ſeveral errors therein; and a general account was an account 
directed. of the reſt of 

the eſtate taken, from the danger of the plaintiff's loſing his demand. 


The croſs bill was brought for a copyhold eſtate, to 
Which the defendant Fofter was intitled by agreement with 
* L father for 800“. though it was not ſurren- 


The queſtion was, whether it ſhould be immediately 
taken out of the hands of the plaintiff, or not till aſter 
| t 
(d) 1 Brown zot. ; 


CASES Argued and Determined 


the account taken ; as'it was inſiſted for the plaintiff that 
it ſhould not, becauſe both parties being obliged to come 
into a court of equity, thoſe who will have it, muſt do 
equity : and it was equal equity that the defendant ſhould 
make ſatisfaction for any part of the eſtate come to his 
hands, as that the plaintiff ſhould convey the eſtate come 
to him. 


Lord CHANCELLOR. 


= _ That rule dees not hold throughout: ſo as to tack 


will have things together which are independent in their own na- 
8 ture; but wherever the court can do it, they will lay hold 
no 0 2 of any circumſtance for it: and here there is danger of 
tack toge- the plaintiff's loſing his demand, if the eſtate ſhould be 
ther things taken from him, the defendant having frequently abſcond- 
. e ed; which makes it very like the caſe of Jacobſen v. Han 
cut, but , | 
the cout Towns, (or merchants of Almaign) of part of whole 
wall lay eſtate the plaintiff Facebſon and his family had been leſſees, 
bold of any and negociated it for them. They brought an ejectment 
5 eum- to recover, when the leaſehold eſtate was expired. J.. 
is, as dan- Cobſon objeed, that he was a creditor in a long account 
gerfromab- for negociating, &c. and brought a bill, that they 
ene or ſhould not take the eſtate from him, till he received ſati- 
broas, faction for his demand; and an injunction was granted 
8 by Lord Maccleſ field, and continued by Lord King : not 
( 9) that he had any real hen on the eſtate ; but from the diff 
culty of his getting ſatisfaQion, if this eſtate was taken 
| from him, as they were a corporation reſiding beyond ſea: 
therefore they were reſtrained from recovering. The fame 
reaſon weighs here as there ; and the conveyar.ce mult be 
ſuſpended till the aceount is taken: nor ſhould Fofler have 
a ſpecifick performance of the agreement, till he has ac- 


counted for the reſt of the eſtate. 


Cale 53.  Tilburgh ver/us Barbut, March 2, 1747-8. 


Devife to Man deviſed to his ſon and his heirs : and if he died 
ee without heirs, remainder over to another, who wa 
it he die half brother to the firſt deviſee. 

wituvut 


Lots, rewainder to his half brother; the deviſe a fee, and the remainder void. 


A queſtion was made, whether the firſt limitation was in 


fee, or in tail lo as to let in the remainder ? and it ** 
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ited, that the doctrine, which excluded the half blood 
from inheriting, was without any ground. | 


Lord Chancellor allowed that: but ſaid, this was a plain Tyte v. 
caſe; (c) and one of thoſe points which the court will not omg 
ſuffer to be argued, as being determined before : that he 1 
believed in all the caſes, where a fee is mounted on a fee, 
the teſtator intended it ſhould go over, but did not uſe pro- 
ner words; and that he muſt conſtrue it heirs generally, 
unleſs there were ſome words in the will to reſtrain it to 
iſe ; nor could he go on the preſumption, that the teſta- 
tr did not know the law: this was a deviſe over to a ſtran- 
ger, as the law conſiders him, and who could not in any 
event inherit as heir to his brother. The bill was there- 
fore diſmiſſed, 


S N K 5 & r 
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Mendes vsr/us Mendes, March 11, 1747-8. Cate 54. 
-nt AR MENDES, May 8, 1728, made his will in Sons, by a 


this mahner 7 I give 6000/. to one daughter, and !*afonable 
50001. to andther; and if either or both die before mar- cdu 


Int | _ N - on of their 
” rage or 26, the legacy with the increaſe or intereſt ſhall go father's 

1 equally to and among my two ſons M. and J. and I direct, will, intit- 
ed that my wife ſhall have the education and maintenance of — 
5 my children: and all the reſt and reſidue of my eſtate both — 5 
. cal and perſonal, I give to my ſaid two ſons equally ſhare portions or 
= and ſhare alike ; and in caſe of the death of either of anadvance- 
oF them, the whole reſidue to the ſurvivor : if both die nen 3 
a: without leaving lawful iſſue, then half to my wife, though the 
be and the other half to my two daughters equally, and their words did 
ave ue; and for want of ſuch iſſue, to the ſurvivor : and if not warrant 
pm amy four children die without leaving iſſue, then to be ag 


avided among collateral relations.” There was a mems- 
ſundum in the concluſion, defiring 60ol. per Ann. ſhould 
be allowed to his wife, for the children's maintenance, (90) 
cc. for each girl, 200l. for each boy; and in caſe of the 
ceath of any of the children, the inheritor or inheritors 
ae to pay their ſhares or proportions, ſo that the ſaid oc. 
ied fer Ann. ſhould not be deficient, 


Was 
The ſons having attained twenty-one, brought a bill 
to 
Ji Brown, 147. Eg. Aq. 305. 1 Wms. 70. 1 Was 23. where a 
z in eile dy a father to a ſecond ſon and his heirs for ever, and for want of 
in- d beirs, then to teſtator's right heirs was held an eſtate tail, ſecus if the 
ſted dee had been to a ſtranger, Vide Douglas 251, where beirs not being 


rained by any ſubſequent words, a fee was held to paſs ; ſecus if there 
vera reſtraining words ſubſequent, as in Cowper 2341 410. 


. 
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CASES Argued and Determined 


to have their portions paid to them, not ſubje@ to any 
contingency. 


It was admitted there was no real eſtate. 
Lord CHANCELLOR. 


This is a very incautious will, and it is difficylt to find 
ſuch a conſtruction, as upon all the parts of it will ſatisfy 
one's mind: but this foundation muſt be gone upon; that 
it is à will by a father making proviſion for his wife and 
children ; in which he muſt be preſumed, unleſs there are 
expreſs words to the contrary, to make ſuch a one, 2 
would anſwer an advancement and portion: otherwiſe it 
were to ſuppoſe him to act unnaturally, In order thereto, 
if the words will bear it, ſuch a conſtruQion muſt be made, 
as will enable them thereby to provide for a wife and chil 
dren ; otherwiſe it would not anſwer a paternal diſpoſition. 
In this view to conſider the will, the firſt difficulty ariſes on 


the clauſe diſpoſing, of the refidue to the ſons; and on the 


death of either to the ſurvivor z what is the meaning of 
thoſe words, and the contingency there deſcribed ? 'The 
ſons were then extremely young; it is admitted on both 
fides, that thoſe words muſt receive a reaſonable conſtruc- 
tion, and be reſtrained to a death under particular circum- 
ſtances; becauſe he knew by the — of nature, they 
muſt die, and might live long and have children; in which 
caſe he could not intend it. It is contended for the plain- 
tiffs, that the true conſtruction is, that they are tied up to3 
death without iſſue in the life of the teſtator; but that 
could not be meant; becauſe in all the proviſions of the 
will, where he uſed thoſe words, he means after his own 
death, and after his will takes place; as is plain, where 
he gives the portions to the daughters reſpectively, &. d 
which there could be no increaſe or intereſt till after h 


death. Another conſtruction inſiſted on for the plaintiffs 


is, that it ſhould be confined to a death without iſſue be- 
fore twenty-one, then to be veſted, divided and paid: to 
which it is objected, that although that would be a reaſon- 
able conſtruction, yet there are not words to warrant it, 
but upon the whole that is the true conſtruction ; for the 
teſtator, wherever he uſes thoſe words, means a death 0! 
the children before ſuch time as they would want their po- 
tions: this conſtruction ariſes alſo, where he direQs the 
maintenance; being a declaration of his will, that the 
wife ſhould have the education of the children; which | 
think, might amount to a deviſe of the re) 

tnoug's 
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Ganſhip in ſocage determines at the age of fourteen, but 


in the Time of Lord Chancellor HARDWICkx. 


though it is not neceſſary to determine that), and then it A direQion 
would be clearly till they arrive at twenty-one. But it muſt that the 
receive the ſame conſtruction, although it ſhould not a- wite ſhould 


mount to a deviſe of the guardianſhip. It 1s true, a guar- —— e- 
u cation 


3 may amount 
here are no Feat lands; therefore it will import a guar- to deviſe of 


darſhip till twenty-one. Then the diſpoſition of the will the guardi« 
muſt be altered, and the memorandum inſerted here, where vip. 

de directs the maintenance; for it is not a codicil or diſtinct 
jnſtrument, but one entire inſtrument, and would have 

been interlined, had there been room: the meaning of it 

vas to keep up the fund OO. per Ann, entire, although 

ſome of the children ſhould die during their minority. 

The inheritors, who were to make it up, mean thoſe who 

took the ſhares as ſurvivors of thoſe dying; the deat! of 

any children there is clearly before twenty-one : the effect 

then, that this will have on the next clauſe relating to the 

rehdue is, that it muſt be conſtrued in the ſame ſenſe as he 

has uſed juſt before; which will alſo anſwer all the intent 

of the father. In this clauſe of maintenance, I take in the 
marriage of the daughters; (d) which would determine the 
euardianſhip of them, though not of the ſons : as was ad- 

judged in the caſe of Lord Shafte/bury : but there are be- The guar- 
kdes, the words without leaving lawful iſſue ; and death ye” ring 
there in every part muſt be confined to a death before gend mineg 
twenty-one, in the caſe of the ſons ; or before marriage in by mar- 
the caſe- of daughters. Theſe words explain alſo the for- riage, not 
mer death without iſſue 3 ſo that if they had married he- .o ot ſons. 
fore twenty-one, and had lawful iſſue, the portion ſhould 

not go over. All the contingencies then being out of the 

cauſe, and the ſons having attained twenty-one, they are 

ntitled to their portions : the other conſtruction would be 

harſh, and hinder them from making any proviſion for a 

wie ; and therefore it is very happy that that memorau- 

dum was added. 


Benſon verſus Dean and Chapter of York, March Caſe 55. 
1747-8. ; 


A Queſtion aroſe upon the conſtruction of the ſtatute Conſtrudi- 
29 C. 2. 8. made for perpetuating the augmentations & PP 9 
* poor vicarages, and upon the facts, how far they ena- perpetuat- 
bled the plaintiff to avail himſelf of that conſtruction, ſo ing aug- 


25 to be intitled to the benefit of ſuch augmentation, which — 
Was cages 


(4) Guardianſhip not deſtroyed becauſe of marriage, poſt, 160, „ 


CASES Argued and Determined 


was in this caſe reſerved in general words: and it wy 
proved that it had been conſtantly paid from 1601 to 1743, 
to the vicar of this pariſh, 


Lond CHANCELLOR. 


(9 2) By the vacancies happening in the church prefermenty, 
upon the great alteration of the conſtitution by the ſe- 

| queſtrat ion and ſale of them, there were great eſtates and 
incomes likely to ariſe to the perſons who ſhould then fil 
thoſe incumbencies : it was therefore not to be wondered 
at, if a diviſion was ſought after: but the coming of theſe 
reat fines to the preſent poſſeſſors was not the only reaſon 
or the augmentation ; not extending to the ſuceeſſion, 
which would ſtill be confined to the reſerved rents : but 
there was another reaſon ; becauſe the inheritance of theſe 
fates were greatly improved by being purchaſed by private 
perſons, as particularly a great one by Chief Fuſlice &. 
hn. It was therefore proper, they ſhould be under ob- 
igation to apply it to augment poor vicarages. That pro- 
duced the King's letter, upon which the act was afterward WW " 
made; the conſtruction whereot is to be conſidered. th 
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In this church it is to be preſumed, and in ſeveral others, 
that ſuch reſervation was made upon the leaſes, then grant- 
ed by way of augmentation, as was moſt natural to give it 
to poor vicarages impropriate. It was originally the regu- 
lar clergy that plundered the church, although the dif- h 
ſolution of monaſterics it came into the hands of the lait). 2 
Upon the nature of this reſervation, the terms of the at, W:, 
and the ſact of conitant payment, I think, there was an in 
appropriation for the augmentation of the vicarage in que b 
tion. The act ſuppoles, the reſervation might be made 
differently; in ſome appropriated, in others not: it in-. 
tended to eſtabliſh ſome of theſe reſervations, where the wer 
reſervation was not made to the vicars or curates, as the le, 
recital of the preamble ſhews. The queſtion then is, whe- Wi... 
ther this appears to be intended to be reſerved for the bene · a 
fit of the vicar or curate, though not reſerved to him; 
the act intending to take in not only caſes of expreſs reſer- 
vation, but alſo of intent: and here that conſtant regular ¶ bee 
payment for ſo long a time, is the ſtrongeſt evidence po: hac 
fible, that it was ſo intended. Another clauſe in the ad WW tho 
appears to be intended for ſome caſes, where there had ſuf 
been a general reſervation and an agreement for applica- WW int 
tion of part for the augmentation of ſome poor vicarages 3 


within which clauſe this ſeems a caſe intended to be brought ; 
an 
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1nd ſuch uſage of payment is the ſtrongeſt evidence of 

uch agreement. Another clauſe is material, viz. Thar 

if a queſtion ſhould ariſe concerning the validity of ſuch 

erants, ſuch favourable conſtruction ſhall be made for the 

benefit of the vicar, as has been made in commiſſions for 
charitable uſes, which, I think, is the ſame as I have made 

here. I know but one caſe upon this act, in 3 Lev. 82. 

which I mention for the particular manner of deciaration, 

nd ſuch as I never ſaw, (quam pene ſe habet) which the 

court allowed of there. The dean and chapter might be 

tempted to take theſe augmentations to their own livings ; 

| do not ſay they have done it, but it would be inconveni- ( ) 
ent to leave them ſuch a power, and ſafer to pin them 23 
down : upon the whole, the plaintiff and his ſucceſfors 

ne intitled to the benefit of this augmentation ; and it is 

not in the power of this body to diſappropriate it, and give 

to any other. 


The rule, upon which the commiſſioners ſor, poor vica- 
rages upon the ſtatute of Queen Anne have gone, in judg- 
mg what is a poor living, is to value only the certain tithes 
the vicar was intitled to, not the uncertain; ſuch as in 
towns where it depended on his good behaviour. 


Revel verſus Watkinſon, June 11, 1748. Caſe 56. 


ROBERT REFEL deviſes his eſtate in truſt out of the Devicſe,ſob- 
rents and profits to raiſe by leaſing, mortgage, or ſale, je to pay 
enough to pay what his perſonal eſtate ſhould be deficient — at Þ 
to pay: and ſubject thereto in truſt for his only daughter daughter 
in ſtrict ſettlement, remainder in ſtrict ſettlement to his in ria ſet- 


brother 3 remainder over. tlement, 
remainder 


over, the 
eſtate not ſufficient to keep down the intereſt during the life of a jointreſs ty a prior ſet» 
nement, though more than ſufficient afterwards, the jointreſs living two ycars and for 
fe, arrear accrued : the whole profits during the daughter's eſtate L ſhall be applied 
to keep down-the intereſt ; the ſarplus ariſing on death of the jointreſs being accrued 10 
the ſame truſt eſtate, muſt be applied to anſwer the former deficiency, and not to let it 
charge the remainder. 


The eſtate deviſed to the daughter was not ſufficient to 
keep down the intereſt during the life of the mother, who 
had a jointure upon the eſtate by a prior ſettlement : al- 
though, upon her jointure's falling in, it was more than 
luficient. But the mother living two years, an arrear of 
ntereſt accrued, 


The 
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CASES Argued and Determined 


The daughter married the defendant Pegg, and died 

without iſſue. The brother of the teſtator brought this 

bill to have 400l. which had been paid by the truſtee to the 
defendant Pegg, applied in payment of the debts. 


'T,okd CHANCELLOR. 


Two things are very plain. Firſt, that originally, and 
according to the nature of this truſt and courſe of this court, 
the plaintiff has a right to have this 4000. ſo applied: but 
ſecondly, it is as plain on the part of the defendant, that 
though the whole eſtate is liable in reſpe& of creditors ; yet, 
as between tenant for life, and him in reverſion, the te- 
nant for life is only obliged to keep down the intereſt : for 
the court will not conſtrue it ſo as to exhauſt the profits 
during his life, without ſomething particular. The word 

- leaſing makes no difference; mortgage or ſale coming after: 
and wherever thoſe words are inſerted, there is no inſtance 
of the court obliging/a tenant for life to do more than keep 

( 9 4) down the intereſt unleſs there are particular directions, 
that all the profits ſhould be applied. The reaſon of the 
determination in Juy v. Gilbert, 2 Vn. 13. was, that 
But the Although the words rents and profits, uſed generally without 
daughter more, imply a power to ſell ; yet the teſtator had there ex- 
mult be al- plained and reſtrained it by the ſubſequent word leaſing : 
. but no doubt was made, that if the words mortgage Or ſalt 
nance dur- Were added, the inheritance ſhould have borne the burthen. 
ing life of 
a — being as a child unprovided ſor. 


| 

| 
| 
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The next queſtion, though new in ſpecie, is alſo clear? 
whether, here being compriſed in the truſt an eſtate in 
poſſeſſion, and alſo in reverſion (upon the death of the 
jointreſs) which, when it fell into poſſeſſion, would be lia- 
ble to the ſame truſt, the tenant for life is bound to keep 
down the intereſt only, as the profits came into poſſeſſion 
from year to year: or whether the whole profits, as far 5 
they will go, during the eſtate for life, ſhould be ſo applicd 
to anſwer the deficiency in the mother's life ? 


Secondly, taking it either way, whether the daughter 
was intitled to any allowance of maintenance during the 
mother's life? 


As to the firſt : I am of opinion, that the whole profits 
during the continuance of the eſtate for life, ſhould be ap 


plied to keep down the intereſt during that eſtate. It 1 
: on 
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only by con ſtruction in equity, that tenant for life ſhould 
pay only the intereſt ; as otherwiſe the creditor would come 
upon him for the principal. If there is tenant for lite, 
remainder for life, and during the firſt eſtate for life, the 
whole profits are not ſufficient to anſwer the intereſt of the 
debts, ſo that there is an arrear : I agree to what is ſaid for 
the defendant, that it ſhall be a charge upon the inheri- 
tance, when it is by the ſame ſettlement ; tenant for life 
being then only obliged to keep down the intereſt incurred 
during his own life: but that is not the preſent caſe ; for here 
the mother's eſtate for life was by another ſettlement ; 
during whoſe life the profits of the eſtate in poſſeſhon were 
not ſufficient to keep down the intereſt, but afterward 
more than ſufficient. That ſurplus being an accruer to the 
truſt eſtate muſt be apc anſwer the former deficien- 
; and the truſt muſt be conſidered as entire during the 


* daughter's eſtate for life. ny other conſtruction would 
_ create inconvenience and confuſion ; for theſe truſt ef- 
<p tates partly in reverſion and partly in poſſeſſion, are very 
4 frequent : and if tenant for life, upon eſtates drop- 


he nz in, ſhould receive the profits from the fines, and let 
var out at a rack-rent, without applying the profits to the ar- 
rears incurred before, there would be a great arrear upon 


- the remainder man. Nay, were the eſtate accidentally 
1 improved, it ought to be ſo applied; or if a loſs happened 


2 by —_— the profits coming in afterward ſhould be ſo 
applied. 


But then the daughter muſt be allowed a maintenance 
cdu of this truſt eſtate during the mother's life; for ſhe 
ar 1 bands entirely in the light of a child unprovided for during 
e in u time, and at the mother's pleaſure : and the court will 
the ot, in favour of a remainder man, ſuffer all the ſurplus 
lia · WWProfits to be exhauſted to diſcharge the intereſt in exonera- 
ceep ton of the eſtate, and leave a daughter and heir at law to 
hon WW farve : for which I can cite a ſtronger caſe ; that of Butler 
r 4 Wi" //220ball before Lord Harcourt, where, though it was 
nthe caſe of a nephew, and all the profits of the eſtate de- 
ied ſubje& to the truſt of payment of debts, yet the court 
eld the uncle could not intend his nephew ſhould ſtarve ; 
nd dire cted a reaſonable maintenance to he paid him out 
ithe profits 3 it appearing the creditors were ſafe, or ſub- 
ating to it. Then ſurely the court will do it for a child, 
ind when the diſtribution of it is in the power of the court: 
"02 legacy to a child payable at a future day ſhall carry 
tereſt, where it would not in the caſe of another perſon : 
ad upon this foot mult the account be taken. 
Arnot 
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Caſe 57. Arnot verſus Biſcoe, June 13, 1748. 


Attorney HE defendant Biſcoe ated as an agent for the other 
on ſale of defendant Stephens; who wanting money, propoſed 
: — to the plaintiff the ſale of a leaſehold 4 : the plaintif 


ſing to the Entered into articles for it, paying 5 ol. in part, for which 
buyer an ſum he took a bond from Stephens; but before the executi. 
_— na. on of the conveyance, the plaintiff diſcovered that it vu 
ple to rake incumbered with a mortgage, on which there had been 2 


ſatisfacti. decree of forecloſure in Chancery. 
on ; which * 


is different from diſcloſing the ſecrets and circumſſ ances of his client. 


Whereupon he brought a bill againſt Biſcae for the 500. 
in default of Stephens; charging that Biſcoe did not diſcloſe 
the incumbrance, but declared the title to be in every te. 
pet good, for which the only witneſs was the plaintifſ 
ſon; and it was denied by the anſwer of Biſcoe, 


Lord CHANCELLOR, 


There are two conſiderations in this caſe : Firſt, the 
general equity, upon which the plaintiff has brought hy 
bill; which is not in ſpecie a common equity. Secondly, 
the queſtion of the fact: whether there is ſufficient er 
dence againſt the defendant to enable the court to make t 
decree againſt him, upon this principle of equity, that in 
tranſacting a purchaſe or bargain, wherever the buyer! 
drawn in by miſrepreſentation or concealment of a mater 
al fact or circumſtance, ſo as to be injured thereby, 200 
that done with intention and fraud, he is intitled to (: 

tisfaction here? Which is the general principle, and 
(96) carried to a particular inſtance ; where done by any perls 
who is attorney or agent, not only of the buyer but ſeller. 


— a9 cy A SS Da S—_— - uu * 


— =” 


The general rule is true with regard to all perſons ha 
ing intereſt in the eſtate; and alſo with regard to the & 
torney, agent, or ſolicitor of the buyer; having a tt | 
and duty with his principal; and is liable to make ſatisfac 
tion, if participant in the tranſaction; as was partly l 


caſe of one Cant, who was employed on both fades 3 = 
te 


(e) In 1 Wms. 393. where a firſt mortgagee is witneſs to a ſecond i 
gagee, this ſhall poſtpone him, tho“ no proof of his knowledge of the © 
tents of the ſecond mortgage, but in 1 Brown, 357. Lord Thurlow cif 
proves of this decree, as a witneſs is not privy to the contents of the d 
a Ak. 49. i 
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often happen in purchaſes, although more frequently in 
mortgages. And if the attorney of vendor of an eſtate, 
knowing of incumbrances thereon, treats for his client in 
the ſale thereof without diſcloſing them to the purchaſer ot 
contractor, knowing him a ſtranger thereto, but repre- 
ſents it ſo as to induce the buyer to truſt his money upon 
it, a remedy lies againſt him in a court of equity : to which 
principle it is neceſſary for the court to adhere, to pre- 
ſerve integrity and fair dealing between man and man; 
moſt tranſactions being by the intervention of an attorney 
or ſolicitor. I diſtinguiſh greatly between this and not 
diſcloſing the general circumſtances of his client, with the 
knowledge of which he is truſted, of which it would be 
improper to give notice : but otherwiſe when dealing for 
the purchaſe of an eſtate. This principle is not to he 
doubted in the caſe of vendor himſelf, or of a perſon who 
had intereſt, knowing of the tranſaction or purchaſe : 
which was the foundation of the decree by Lord Cowper, 
where a mortgage was made of an eſtate tail, without ſuf- 
frring a recovery: the perſon who was iſſue or remainder 
in tail, was clerk to the attorney, and ingroſſed the con- 
rezance, without diſeloſing his title, though knowing of it. 
Upon a bill for forecloſure, when he inſiſted on his title, 
the mortgage was made effeQual againſt him, on this cir- 
cumſtance of privity; which was held fraudulent, without 
any other particular fraud ; although at the time of the 
fraud he was a minor about twenty, of ſuch an age as that 
his contract would not affect him. Then the connexion 
between an attorney and his client cannot be a ſttonger 
excuſe for him, than the iſſue or remainder man in tail had 
in that caſe; it would otherwiſe be dangerous, if the at- 
torney of vendor ſhould not difcloſe ſuch incumbrances ; 
which is not diſcloſing ſecrets, or the circumſtances of his 
client, but what the purchaſer has a right to know. This 
'herefore is a good equity for the plaintiff againſt Briſcoe in 
detault of the other defendant, if it comes out ſo. 


The next conſideration is, whether there is ſufficient 
proof to bring this within this equity? 


But firſt, ſome objections muſt be taken notice of; that 
here the gocl, was not advanced by the plaintiff on the cre- 
di or ſecurity of the eſtate; that therefore if the incum- 
Trance was diſcloſed at the time of the conveyance, not of 
the articles; it is ſufficient ; which is true in ſome degree: 
but in general it is fair and right, that it ſhould be diſcloſ- 
ed at the time of the articles; for then the plaintiff might 

Vor. I. I not 
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not have proceeded in his purchaſe : but taking it to be x 
the time of the execution of the articles, it muſt be where 
they are executed entirely; not where partly at the time of 
the articles, and part of the money then. advanced ; for 
then it was as juſt, that the plaintiff ſhould now of the 
incumbrance, as it would be in general at the cx tion o 
the conveyance. 


But it is e farther, that the plaintiff took a bond; 
but that was for farther ſecurity : if a mortgage was made 
of this leaſchold eſtate, a bond would be taken; ſo that the 
taking the bond does not differ it. 


3 As to the material fact of equity, though there is but 2 
— ſingle witneſs for the plaintiff, and that to be taken with 
ſufficient if the connection between father and ſon, it is evidence here; 
denied po- though not by another law. (f) But if this ſingle eyidence 
—— __ is denied by the anſwer, there is not ſufficient to decree 
leſs corro- upon, and the bill muſt be diſmiſſed, which is the rule : 
borated by but the anſwer is not ad diem, the charge being poſ- 
dr tive, and the anſwer only to belief; which is not ſufficient 
5 to contradict what is poſitively ſworn : nor could he be 
2 Atk. 19, convicted of perjury thereon. 

3 Atk 407. | 

#49. Ante 66, Poſt, 125. 


On the fact, upon which I doubt, I think the evidence 
not clear enough to make a decree ; but will ſend it to lay 
to be tried on two iſſues :- Firſt whether Brſcoe, or any per- 
fon concerned for him in the purchaſe, gave notice to the 
plaintiff of this incumbrance ? Secondly, whether at or 
before the execution of the articles and bond, or either 
of them, the plaintiff, or any perſon for him, was inform 
ed thereof ? | c 


Caſe 58. L' Farrant verſus Spencer, June 14, 1748. 


Deviſe by a AMES SAUNDERS, captain of an Eaſt India ſhy, 


alba. V deviſed 1000). (g) a. piece to A. and C. to be paid a 


hold furai. twenty-one or marriage; then gives them all his houſe- 
ture, linen, hold furniture, linen, plate and apparel whatſoever 5 andin 


— eaſe of the death of either before marriage, every wy — 
whatſoever 


inciudes only what is for domeſtic uſe, not what for trade or merchandiſe, 


(f) 1 Vern, 161. (g) 1 Eg. Ab. 200. 3 Atk, 61, 
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3 tefore bequeathed, to go to the ſurvivor or their iſſue : *. 
'© bean if either of them die unmarried before me.” Then 
of the reſidue gave to be divided into fifths; two parts to M. 
i and C. or their iſſue, in default thereof to the ſurvivor or 
ic their iſſue, one part to V. S. or his iſſue 3 another fifth 
of part to B. S. and her children. 
The firſt queſtion was of the extent of the ſpecific be- 
l; queſt ; which it wasargued, ſhould take in all plate what- 
de ever, India and dimity goods, and ſome rough dia- 
he monds. 
Againſt which was cited the caſe of the Duke of Brau- | 

2 wt v. Lord Dundonald, 2 Ver. (9 8) 
th 
e; Led Chancellor ſaid, That caſe depended on the locality 
ce of the deſcription 3 and directed this to be ſent to a maſter; 
ec to diſtinguiſh what goods he had for his own domeſtic uſe, 
e: and what for trade or merchandiſe; without which it was 
fi- impoſſible to determine of the extent of the bequeſt ; for it 
nt dezrly included only the former, according to the opinion 
be ci tic Houſe of Lords, in Prat v. Jackſon, 2 Mt. 302. 

which decree was the ſtronger, becauſe of the words houſe- 

hold tuff ; as alſo becauſe it was a conſtruction to be made 

of marriage articles, where the wife was a 3 of 
er b ſhe was to claim; here they are only voluntary. 
* On the other part of the will, Lord Chancellor took the 
the etator's meaning to be, to deviſe to ſuch legatees or their 


or be, as he knew not whether they had children living or 
ber ; but to ſuch as he knew had children living he gave 
nm. beintly to them and their children. 


But was he not of that opinion, he could not conſtrue it 
o as to make it void: but would conſtrue the word or, and, 
and ſo veſt it in the parents, the firſt takers, 


N. It was faid at the bar to have been determined by his 


* lordſhip, that medals would paſs by a deviſe of money, 
uſe- dere kept with money; not where kept diſtinQ. 
2 Randal werſus Cockran, June 17, 1748. Caſe 59. 
bore HE King _— granted general letters of repriſal on Inſurer af- 
the Spaniards for the benefit of his ſubjects, in con- ter fatisiac- 
keration of the loſſes they ſuſtained by unjuſt captures z pst 


2 the the atſured 
as to the goods ſalvage, and reſtitution in proportion for what he paid. 
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the commiſſioners would not ſuffer the inſurers to make 
claim to part of the _ but the owners only, although 
they were already ſatisfied for their loſs by the inſurers; 
who thereupon brought the preſent bill. 


Lord Chancellor was of opinion, that the plaintiffs had 
the plaineſt equity that could be. The perſon originally 
ſuſtaining the loſs was the owner; but after ſatisfaction 
made to him, the inſurer. No doubt, but from that time, 
as to the goods themſelves, if reſtored in ſpecie, or compen- 
ſation made for them, the afſured ſtands as a truſtee forthe 
inſurer, in proportion for what he paid; although the com- 
miſſioners did right in avoiding being intangled in accounts, 
and in adjuſting the proportion between them. Their 
commiſſion was limited in time; they ſee who was owner; 

(99) nor was it material to them, to whom he aſſigned his inte- 
reſt, as it was in effect after ſatisfaQion made. 


Caſe 60, Swynfen verſus Scawen, June 18, 1748. 


* by IR Thomas Scawen having three ſons, gives in his life 
—— "AJ time Gocol. to Lewis the elder; and upon the mar- 
articles, and riage of Lewis, covenants to give or leave him 4oock 


no mention more : but there is no mention of any intereſt in the 
of intereſt : deed. | 


the court 
would not reduce it lower than g per cent, 


To the two younger ſons he deviſes the ſurplus of his 
perſonal eſtate, and a real eſtate after the death of their 
mother : and to each of the children 2004. for mourt- 
ing. 


Upon his death Lewis borrows 4o00l. from the plain 
tiff, and dies, The plaintiff, as his adminiſtrator, bring? 
a bill for a ſatisfaction out of the father's aſſets for tie 

| yoool. due to Lewis, and for the 2col. legacy, with intercl 
at five per cent. for both ſums. 


Againſt this it was argued, that the two younger ſon 
had a much leſs ſhare than Lewis; and that the coun 
ſhould not add to the inequality: this 4000l. was not a debt 
on the eſtate, but ſhould follow the nature of a legacy 
the rate of intereſt for which, where none is mentioned 
is in the diſcretion of the court. 


Lok 
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Had the younger children no other proviſion than the 
furplus, which is likely to come out ſo much below the 
ſhare of Lewis, I ſhould have endeavoured to have added 
tothat ſurplus; but for what appears, they may have an 
qual proviſion with the other, by the remainder of a real 
eſtate, after the death of the mother, who is now very an- 
cient. But had it been otherwiſe, this 4000. under the 
marriage articles, is not in the power of the court; not 
being a voluntary provifion or legacy, or falling under 
any of the rules in which the court exerciſes a diſcretion z 
but it is a debt by covenant, affecting both real and per- 
fonal affets ; and for which an action at law might be 
brought, wherein a jury would have computed intereſt at 
five per cent. There is no ground then for a court of equi- 
ty to vary the right upon a debt contracted for the moſt 
valuable conſideration, marriage: but were there any co- 
our for reducing the intereſt, there is the ſtrongeſt reaſon 
zeainſt it, viz. his borrowing of 4ooo/. at five per cent. 
which ſpeaks, that he was intitled thereto as a debt from his 
father's death; which not being then paid to him, he 
therefore borrowed a ſum equal to it. 


As to the 2000. le the general rule is, that wh (100) 
O the 2 . 9 e © IS, where 

there is an ample — eſtate, a perſonal legacy will — 
carry five per cent. although the court ſometimes exereiſes out of per- 
note liberal diſcretion in caſes of younger children, or ſonal eftare 
where charged upon land. If the court was always in theſe , . 
caſes to enter into inquiries, how much the perſonal eſtate 

would produce, it would be inconvenient ; although the 

court ſometimes does it in family caſes, where all ariſes out 

« the father's will, and all of the ſame kind, and a defici- 

ency likely to happen: but this is for mourning ; which, 

it he has ated properly with reſpe& to his father, he has 

aready expended out of his own pocket: and the plaintiff is 

nutled alſo to five per cent. for this. 


Clarke verſus Samſon, June 21, 1748. Caſe 61. 


A Dies indebted ; leaving a perſonal eſtate conſiſting Where the 
partly in leaſehold, which was ſubje& to incumbranc- ius of the 
es by mortgage with covenant for payment of the mort- — wr 
dage money; having deviſed this leaſehold, with other eſ- to have this 
: | + +4 5 tates, — 


marriage diſincumbered out of their father's eſtate. 
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tates, to his ſon for life, and after his deceaſe to the iſſue 
of his body, with limitations over; making him executor 
and reſiduary legatee, Not long after his death the fon 
makes a ſettlement thereof upon his marriage; and de- 
ſcribing himſelf as heir and executor of his father, and re- 
citing and referring to the will and the limitations therein, 
and reciting the intended marriage and jointure, grants 
and aſſigns this leaſehold eſtate to truſtees to permit him 
and his aſſigns to receive the profits during life, then to 
his wife, then to the iſſue male and female, then to ſuch 
other perſon who ſhould claim it by will of his father. 
After the death of him and his wife, their iſſue bring a bil 

2 to have an aſſignment by the truſtees ; inſiſting that the 
ſettlement being for valuable conſideration, although there 
was no expreſs covenant to diſincumber it, their father had 
obliged himſelf thereto. 


Lok CHANCELLOR. 


There is ſomething particular and ſpecial in this caſe; 
but upon the whole circumſtances the plaintiffs are not in- 
titled to the relief ſought ; which is ſought in prejudiceot 
their father's creditors ; for if it were otherwiſe, it would 

be immaterial to controvert this point; this leaſchold being 
perſonal eſtate ; the reſidue of which the plaintiffs are in- 
titled to. As this ſtood originally on the will of the grand- 
father, this leaſehold being part of his perſonal eſtate ws 
ſubje& to theſe mortgages ; and the equity of redemption 
ſubje& to all the reſt of his debts, even by ſimple contrag; 
but being ſpecifically deviſed, other parts of the perſona 
eſtate ought to be firſt applied; and if the father pays of f 
the debts with his own money, he will have a right to I 
ſtand in the place of the creditors to receive ſatisfaQion WM 
out of aſſcts. | . 


(1 Ol ) But then the queſtion ariſcs of the effe& of the father' 
ſettlement : and whether it gives a right to have the eſtate 
diſincumhered for the plaintiff's benefit. I am ot opinion, ſh 
that from the nature of it, they have not ſuch a * be 
agree, that the father being executor might, according '0 th 
the rules of law and equity, if he wanted money to pa}, 
have ſold and applied it to payment of debts, and the ven. 
dee might retain it againſt all claiming under the will, it 1 
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no fraud or colluſion. But the queſtion is, What was the ia 
intent of the parties in this ſettlement ? They kney the) 0 


were making & ſettlement of the eſtate of the grandfather : 
e * "+" 
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«nd muſt know, that this with other aſſets was liable to his 
debts ; and there being no covenant by the father to diſ- 
incumber it, the intent was to leave it on the will, with re- 

rd tothe iſſue of the marriage; and it ſeems to be made 
only to clear a doubt, whether the iſſue could take by pur- 
chaſe ? There is no ground therefore to oblige the father 
out of his own eſtate to difincumber it : but it is ſaid, the 
word grant of itſelf imports a covenant ; which it does at 
law : but that is where there is no particular covenant, 
which there is here; and there is no inſtance where the. 
court, conſtrues that -general word to .difincumber an eſ- 
tate, generally againſt every one, where there is a parti- 
cular covenant in that deed, which limits the operation of 
t. Upon the whole therefore, the intent was to take this 
eſtate in the manner left by the grandfather's will, ſub- 
je to his debts : but the father having paid them off, if 
the queſtion was between the plaintiffs and any perſon tak- 
ing voluntarily under the father's will, who had made any 
other reſiduary legatee, I ſhould have thought, the plain- 
ufs had good right to have that perſonal eſtate ſo applied; 
but being between the plaintiffs and creditors, — no co- 
renant, (except what reſtrains the word grant) it would 
de a ſtretch of equity toward injuſtice, ſhauld the plaintiffs 
have this eſtate ſo as to leave their father's debts unſatis- 
hed, 


Saville verſus Tankred, June 21, 1748. Caſe 62, 


1 bill was brought for an account, and for the de- Obiection 
livery of a ſtrong box, which was in the cuſtody of ſor want of 
he defendant, and in which were found jewels and a note 


in theſe words, “Jewels belonging to the Duke of Devon- 
fare, in the hands of Mr. Saville ;”” whoſe repreſentative 
the plaintiff was, and in whoſe poſſeſſion they had been 


from 1695 to 1745. 


An objection was made, that the Duke's repreſentative 
ſhould have been made party, to ſee if he claimed them; 
becauſe it was ſaid expreſsly, that they were his, and no- 
laing ſaid of an aſſignment to Saville, 


Lord Chancellor over-ruled the objection: for pawnee — 10 2) 


i pledge, as Saville was, may bring trover or detinue at 
aw for it without troubling himſelf with the pawner ; 
r he has a ſpecial property. But ſuppoſe he was not 

pawnee, 


(a) 1 Brown, 368. 
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pawnee, but had only the poſſeſſion of them, and deliver. 
ed them to another: that perſon has nothing to do with the 
Duke. Therefore let theſe jewels come into his hands 
which way they will, he may give the cuſtody of them to 
any one, and have them back without hurting the Dule ot 
his repreſentative. | 


| Caſe 63- Marryat verſus Townly, June 27, 1748. 
Deviſe to Z PIERCE made his will Auguſt 13th 1724, (i) 


truſtees as and deviſed all his real eſtate whatſoever and where- 
— his ſoe ver, to truſtees in truſt to receive the rents and profits 
dawghters and to make or renew leaſes, as occaſion ſhall require, and 
attained ypon the uſual fines : and as ſoon as his three daughters 
their reſf@= Anne, Jane and Catherine, attained their reſpeQive ages 
RO" of twenty-one, to convey the ſaid real eſtate to them and 
convey to the heirs of their bodies, and their heirs as jointenants, and 
them and to whom he gave and deviſed the ſame accordingly : and 
— for want of ſuch iſſue, to the uſe of his brother Dani 
as joint. Pierce of Corſ for life; remainder to truſtees and their 
tenants, heirs, during the life of his ſaid brother, to preſerve con- 
this not a tingent uſes and remainders; with other remainders over. 
— He directs the reſidue conſiſting of perſonal eſtate, among 
conſtrued which he includes the rents and profits of the real eſtate, 
like joint- to be received by the truſtees, to be paid to and among hii 
conveyance three daughters equally ſhare and ſhare alike reſpeQively, 
muſt be at at their reſpective ages of twenty-one or marriage, which 


21 reſpec- ſhall firſt happen. 
tively with 
croſs remainders. 0 


In a codicil he ſays, that to prevent any diſputes about 
the ages of his daughters, they were born on ſuch days, 
as he there mentions, and their ages to be computed from 
thence, 


The youngeſt daughter ſurviving her ſiſters, brought this 
bill, to have the whole for life. | 


For plaintiff. Jointenants being a proper known word 
in law, ought to be conſtrued, and a conveyance made ac 
cordingly, as far as the law will admit: 7. e. joint!y for 
their hives with ſeveral inheritances : but this ſeveralty !3 
not from the teſtator's intent, who would have made !! 


joint 
(i) Cowper 31, 797, 
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joint throughout if the law permitted it, but from neceſſi- 
tr. The expreſs word jointenants muſt have its operation, 
whereas it will be rejected, if they are not conſtrued joint- 
tenants for life: and it muſt be carried back to the words 
three daughters; far it can have no effect on the word heirs 
generally, or irs of ihr bodies; and if it had been ſo ex- 
preſſed, there would be no doubt. If conſtrued otherwiſe, 
upon the death of two daughters without iſſue, their ſhares 
would go over to the remote relations in remainder during 
the life of the other j. to prevent which inconvenience the 
court often adds words, or changes or into and. In Barker 
v. Giles, 2 ms. there were words both of jointenancy and 
in common, and the court directed, both ſhould be ſatis- 
fied. In Tuckerman v. Jefferies the deviſe was of all his 
ſtate to two nieces E. and J. to be equally divided be- 
tween them; and from and after their deceaſe, to the right 
heirs of 7. Although the words were ſtrong to make a 
tenancy in common, Holt, C. F. held it a joint-tenancy 
during their lives ; becauſe if they ſhould take by moieties, 
t might happen that the right heir of J. ſhould never take 
the whole: here the conveyance was to be made of the 
whole and to all the three daughters; for the words import 
one conveyance : ſo even if they were to take in common, 
three conveyances would not be neceſſary. In the diſpoſi- 
non of the perſonal eſtate the teſtator ſhews he knew how 
to make uſe of proper words, where he intended a tenancy 
in common, there being more than two daughters, there 
would be no croſs remainders : and the teſtator might have 
intended by this jointenancy to prevent a tenancy by the 
courteſy. | 


For defendants, the children of one of the deceaſed 
daughters, and the huſband and children of the other, it 
was argued, that the daughters ſhould be tenants for life of 
their ſhares, and that the heirs of their bodies ſhould not 
ae by limitation but purchaſe, by way of remainder. 
The words require a conveyance of the legal eſtate to each 
daughter at ewenty-one ; otherwiſe the material word re- 
ective muſt be rejected. The law in ſome caſes will ad- 
mit the tranſpoſition of words; but ndt to make jointenan- 
ties, which are odious in law. Some of the daughters 
rere married in the teſtator's life, and there being a pro- 
pect of their having iſſue, he could not intend the whole 
zould go to the ſurvivor. ' 


Lord 


(103) 
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There is certainly ſome obſcurity in the preſent caſe, | 
ariſing from the inaccurate drawing of the will; the rather | 
becauſe the drawer has uſed ſome legal terms without mean- 
ing them in the legal ſenſe. And the court, not being able | 
to give each word its ſtri& legal ſenſe, muſt therefore find 
out the conſtruction, ſo as to anſwer the reaſonable intent, . 
which the teſtator muſt be ſuppoſed to have had, of pto- 0 
viding for his daughters and their families. It happens ( 
luckily to aſſiſt the court, that the drawer of the will as ' 
inſerted directions for the truſtees, to convey ; and when- t 
ever there are ſuch directions for the truſtees in whom the th 
legal eſtate of the fee veſted, the court has held it in its Wi © 
power to mould it ſo as beſt to anſwer the intent of the 
teſtator; and not ſo as to fulfil the words of the will; Ir 


which has been always the rule in marriage articles; and Wi © 
if that was this caſe, there would be no doubt: but even (0 
on wills, the court has uſed the ſame latitude, as on Sir in 


{ 1 04) — Maynard's will. Lord Cowper took advantage of ha 


ch a direction, and thereby thought himſelf warranted “ 
to inſert truſtees to ſupport the contingent remainders: and 
this is the ground of diſtinQion (if a true one) of ſame 
words receiving a different conſtruction in caſes executoty 
and executed. As to the intent, the Grſt queſtion, in or- 
der to determine the ſenſe of the ſubſequent words, is, at 
what time the conveyance is to be made, whether all at 
once upon the youngeſt daughter's attaining twenty-one, 
or ſeverally at their reſpective ages of twenty-one ? 
And lam of opinion, that the intent was, that the truſtees 
ſhould convey each daughter's particular ſhare to her at 
twenty-one, and not wait till the youngeſt attaigeq twenty- 
one. Taking it upon the words, reſpective is generally a 
word of diviſion and diſtrihution ; tor they muſt attain 
their ages at different times. (kX) This would be a proper 
conſtruction, if it ſtood here; but it is ſtrengthened by 
the other parts of the will and codicil, as in the diſtr- 
bution of his perſonal eſtate, and what he had tranſubſtan- 
tiated from his real eſtate; for the conſtruction in both 
clauſes muſt he the ſame, although he has not repeated the 
word reſpectiue in the former clauſe : and this is confirmed 
by the codicil ; which, as he poſſibly might know, that 
the ages of his daughters were not regiſtered, he meant as 
a declaration of their ages, to ſhew when all the truſts of 
the will ſhould be performed, and is therefore indicative ©! 
his intent. Then the effect this will have upon the ſub- 
5 ſequen: 
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quent limitations, is, that they muſt be conſtrued con- 
ſſtently therewith, which a joint eſtate is not; for if their 
ticles come at different times, and by different conveyances, 
they cannot be joint : and it were ſtrange, that the teſta- 
tor ſhould mean, that all theſe three ſhares ſhould ſurvive 
tothe youngeſt for life, in prejudice not only of the huſ- 
hands of the other daughters, whom he might not regard 
(though certainly he had ſome view in the marriage to 
them), but alſo tothe prejudice of the iſſue during the lite 
of the aunt. Then the carrying back the word jointenants 
tothe daughters is not conſiſtent with the direction to con- 
rey teſpectively : nor is there = ground for the conſtruc- 
tion put on j2intenants for the detendants ; for the want of 
the words for life will prevent the turning it into a remain- 
der, ſo as to take by purchaſe ; and it would deſtroy the 
ublequent remainders over. The queſtion then is of the 
nue conſtruction; and Igo a middle way, founding my- 
{lf upon this being an executory truſt, with direQtion to 
convey ; and if there are technical legal words in the will, 
inconſiſtent with other words in the will, which cannot 
have their proper effect, I whult give them their effect, ry 
pres, agreeable to the intention of the teſtator, and will 
conſtrue it like jointenants, ſo as to create crols remainders 
tetween them. One great reaſon of inventing croſs re- 
mainders is the impoſſibility of the iſſues of * per- 
ons taking as jointenants : it is true, that the law will not 
d:nit — remainders among more than two; but that is 
only where it is by . e 3 (1) for by expreſs words 
may be among ſeveral : and the not admitting it by im- 
cat ion at law among more than two, was for a technical 
aon ; becauſe the law avoids the ſplitting of tenures. 
but if I am right, it amounts to an expreſs direction to be 
e jointenants; and then that difficulty of the law is out 
the caſe in a court of equity; which muſt take it as if 
1tprefſed 3 for avant of iſſue means want of iſſue of all the 
nughters, then to go over; not upon the death of one or 
o without iſſue; which is the conſtruction alſo the law 
wuld put upon it, if there had been only two, as in 
thlmes v. Menil, Skin. and ſeveral other caſes. And this 
inſwers the meaning of jointenants, as far as poſſible, con- 
itent with the intent; for it is impoſſible he could mean, 
"at they ſhould take ſtrictly as jointenants, having direQed 
fpeAtive conveyances, but as near jointenants as could be. 
aid, there would be no doubt, if this was in marriage arti- 
ts. If therefore articles directed the eſtate to be to the 
'uband and wife, and the heirs male of their two bodies, 
then 


| 1 In Cowper 797, creſs remainders have been admitted between three; 
Kin Doe ex Dim, Burden, v. Burville, Eaſter 13 Geo, 3. U. R. 
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then to the heirs female, to take as jointenants ; the court 
would have directed it to the father for life, then to the mo- 
ther for life ; and to the daughters as tenants in common, 
with croſs remainders to themſelves. 


The conveyance here muſt be directed at twenty-one 
reſpectively: then croſs remainders to theſe ſeveral daugh- 
ters; by which ſurvivorſhip will be preſerved upon the 
death of any daughter without iſſue: and the moſt that a 
— perſon means by jointenants, is, that the eſtate ſhould 

urvive. | 


+ Newland veſus Champion, July 8, 1748. 


Caſe 64. 
; E H E widow or repreſentative of Newland brought a 
1 | bill for an account againſt Sir George Champion, the 


may make ſurviving partner of her huſband. Her brother, who was 

— p*r- a creditor of her late huſband for 10001. alſo brought a bill 

ons, beſide  _.. ag 

the perſonal againſt Sir George Champion for an account. 

repreſenta - : 

tive of the Theſe two cauſes were brought on together; and it was 

— inſiſted, that the ſecond bill ought to be diſmiſſed, for it 

renen wovld multiply ſuits, if every creditor might not only bring 
bis bill again the perſonal repreſentative of his debtor, but 
alſo againſt every debtor of that debtor ; although under 
ſpecial circumſtances it might be allowed : as where there 
is any delay in the repreſentative, or colluſion between the 
repreſentative and debtor. But here ſeems to be a good 
underſtanding between the repreſentative and the credi- 
tor ; and though colluſion is ſuggeſted, it is not proved 

and therefore is out of the caſe. oi 


- 
- 


Lok CHANCELLOR. 


(1 06) The general rules are plain, that a creditor of the teſta- 
tor or inteſtate need not make any body but the perſonal 
repreſentative a party. At the ſame time in this court, if 
there are any perſons who have poſſeſſed the eſtate, or any 
debtors of the deceaſed, and any colluſion between them 
and the repreſentative, they may here, though not at lan, 
follow the aſſets and make them parties, and demand an 
account againſt them: but that is not to be done, unleſs 
there is ſome proof of colluſion ; but I take the caſe of 
parnerſhip to be different; and though there was no ſug- 
geſtion of colluſion, yet I do not think the bill would have 
been demurrable to, as has been inſiſted on. Many bills a 
are brought in this court, not only making the 3 

this 1 : 


= — -”_— - — was — aca ns — 


in the Time of Lord Chancellor HARDWI CEE. 


tives parties, but alſo any other perſons who have poſſeſſed 

the ſpecific aſlets 3 and there are many inſtances, where 

the ſurviving partner, is made party, that they may have 

an account of the perſonal eſtate entire: — it this bill 

was diſmiſſed, it would be to ſay, that this creditor for 

1000, ſhould not have it in his power to check this ac- 

count of the perſonal eſtate of his debtor, whoſe effects are 

in the hands of Sir George Champion. So that this is a 

poſſeſſion of a ſpecific part; therefore though there is no 
proof of collufion in this caſe 3 and the brother of the wife, 

who is plaintiff in the firſt cauſe, is plaintiff in the ſecond, 

rhich might be a preſumption of confidence between 
them; it is proper, and I ſhall direct an account between 

he plaintiff in the ſecond cauſe and Sir George Champion. 

| Ex Relatiane. 


7 " 
F 


Milner verſus Milner, July 11, 1748. Caſe 65- 


IR William Milner bequeaths a legacy in this man- Miſtake in 
ner: „I give my daughter Mary 35001. which with Ih 
boool. ſhe is intitled to by my marriage ſettlement, and j.gacyrec- 
Jol. from her father-in-law, make up 10,000/. which I ified ac- 


delign for her fortune.” — 


„though 
t happened that ſhe was intitled only to 5ooe!. b 2 


ſetlement; and now brings a bill to have 4500. raiſed to the words. 
make it up 10,000/. | 


Lord CHANCELLOR. 


There are two queſtions on this bill; firſt, of the mean- 

nz of the teſtator ? Secondly, of the authorities proper 

to he cited? As to the firſt his intent appears plainly, and 

by expreſs words, that ſhe ſhould have 10,000/. and that 

preſently and in principal money. Therefore the objecti- 

on, that by — ſhe might have ſo much, avails 

but little. In the conſtruQion of wills, the intent is prin- 

Cipally to be regarded; and to anſwer that, a miſtake in ( [ 07) 

the computation ought to be relieved againſt. In caſes of 

this fort, the court is not always confined to the order of 

placing the words in the will ; but to make the ſenſe plai- 

ner, a change ought to be made: an objeQion of great 

weight was, that ſuppoſing the teſtator had givgn more than x 
was 


m) A ſpecific ſum being given as a reſidue, and being miſcalculated, 
hz real refidue ſhall paſs, 2 Brown, 18, Poſt, 126. 
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was ſufficient to make up 10,000. it ſhould not have been 
abated ; and by the ſame reaſon ſhe ſhould only have the 
expreſs ſum now ; which would certainly follow, were that 
true ; but Iam of opinion, that in that-caſe it ſhould have 
abated, to anſwer the general intention of giving only 
30,000/. and for that ſame reaſon ſhall an addition be made 
in the preſent caſe. Another objection of weight was, 
that the teſtator had expreſsly given but 3500. which were 
the only proper legatory words; and ought not to be eraſed 
to ſubſtitute in their room mere intentional expreſſions, 
ſuch as in the concluſion. But though it is true, that in 
ſtrictneſs, the words in the concluſion are not legatory ; 
yet they muſt be complied with, as they diſcover the ul 
mate end, which the teſtator had in view. 


Secondly, in ſupport of this, ſome authorities may he 
cited. Swin. part 7 cap. g. ſect. 13. Errors in Legacies; 
that where the meaning of the teſtator is plain, it ſhall 
prevail againſt the words, although contrary ; whether the 
error in the quantum was more or leſs. Of which opinion 
was Baldus, who was an author of much greater weight in 
the civil law than who was of a contrary 
opinion. To the ſame effect is Godol. part 3. p. 447. 
both theſe opinions are founded on the text in the Digef 
de errore quantitatis legati; and the comment thereon, and 
Cuj Ar ius tom. 2. p. 818. Socini Concilium 98, 163. Le- 
gacies given as proviſions for children ought to be con- 
ſtrued liberally. Theſe authorities ſhew ſtrongly, that the 
meaning of the teſtator, though contrary to the words, 
muſt be complicd with. Indeed at the time ſome of thoſe 
books were wrote, the //atute of frauds had not taken 
place ; and as the law then held, parol evidence might be 
given in all courts to explain a will, and perhaps ſome 
contrariety of opinions may have been on this ſubjeR, 
where the intention appears on the face of the will, and 
where not: almoſt all the authorities of the civil lay 
agreeing in the firſt caſe, that the intention ſhall prevail 
againſt the words : but ſome have thought otherwiſe on 
the latter caſe, where the intention appeared not on the 
face of the will, but only by matter dehors ; although the 
better opinion even there is, that the intention ſhall pre- 
vail : however that difficulty cannot be here, as the inten- 
tion appears on the face of the will. Upon the whole 
therefore ſhe is intitled to have the 45007. to make up the 
10, oc. intended for her fortune. 


Arnold 
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Arnold verſus Chapman, July 12, 1748. Caſe 66. 


THOMAS EMERSON (n) deviſed tool. and all his books Legacy to 

to A. and B. whom he afterwards makes his executors, 4. and B, 

nd a copyhold eſtate to the defendant Chapman; he cauſ- MY are | 

ing to be paid to his executors the ſum of looo. and after cutors, and 

payment of debts and legacies, the reſidue and remainder land deviſ- 

of all his eſtate, freehold, copyhold, leaſehold, plate, rings, *4t9C. pay- 

lock, Ec. to the governors of the Foundling Hoſpital, and — Oe #114, 

their ſucceſTors for ever: tors, the 
reſidue to a charity, 


The executors bring a bill for this ro000l. to which there This 2000. 


be were ſeveral claimants ; for beſide the charity, on whoſe is a charge 
T behalf it was inſiſted, that the aſſets ſhould be marſhalled, 3 


all ind the debts and legacies charged on the real eſtate, that yy the r- 
he the perſonal might go clear to the charity, the deviſce of — aft is 9 Fee 2 
on the copyhold inſiſted, that the 100. ſhould not be raiſed bt well 2 7 


in 2 all; for that it was the ſame as if the condition was ta nf vn, 
ry py to the charity; which was an unlawful act that could to the heir. 
7. not take effect, and therefore void, and the eſtate abſo- 

ef lure. n — 

nd f 

e- The next of kin inſiſted, that as by the Hatute of mort- 

n- nin it was void as to the charity, and as the particular 


he eriſce could not take without performing the condition, it 
ds, WH "ould go as part of the teſtator's eſtate undiſpoſed, accord- 


ole g to the ſtatute of diſtribution. 

en ; 

he For the executors it was ſaid, the deviſe to the charity 
me rs in very particular words, which was ſaying, nothing 
g. tle was intended them. The executors took this in their 
nd vn right, not as executors : in the beginning of the will, 
aw tt has not named his executors, and therefore does not 


ail ie them the books and 100. by that name; but when he 
on once made them — he calls them afterward by 


the n name for the ſake of brevity ; and it would be hard that 
the e accidental circumſtance of making them executors 
re» ¶Reuld induce a different conſtruction. 

en- 

ole was farther argued to be a reſulting truſt for the heir 


the NE. Some things may be aſſets in the hands of execu- 
©, which yet are not chattels (Office of executors. ) = 
lan 


(n) Poſt. 222. 


(rog) 


to prevent a man's diſinherlting, his heir in his lat mo- 


the real, ſo that the papiſt ſhould take the perfonal ? But 


clinationof the law it ſhould go. 
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lands deviſed to executors in fee to be ſold for payment of 
debts, are aſſcts before the money raiſed, becauſe given to 
them eo nomine as executors, and if they ſhould die, or not 
prove the will, it would be a truſt in this court ; for their 
refuſing to act could not hurt the creditors. If this was 2 
deviſe to the heir, paying 1000/7. and the executots enter 
for breach, they would have had the land, as they would 
have had the 1co00/. The plain meaning was, that this 
ſhould be aſſets for the purpoſes of the will; and where he Wet 
intends his exccutors a benefit, he narhes them; bu WY; 
where they are to take by virtue of their office, he calls 
them executors. If then it goes to them as executors, by Ms: 
the ſtatute of morimain, a cannot be deviſed to be turn- Ws; 
ed into money, and ſo to a charity; becauſe it is an indi- Na 
rect way of doing what the ſtatute has prohibited diredly, 


ments. In the caſe on the will vf Sir Fobn James, 2 tei 
eſtate was to be turned into money by a limited time, and 
then for the benefit of two hoſpitals, which his /ardſbip hel 
to be within the ſtatute. One deviſed real eſtate for debts 
and then the ſurplus of all his eſtate to a papiſt. 
queſtion was, Whether the debts might be all turned or 


Sir Joſeph Jeky! would not ſuffer it to be argued : and th 
is flronger than the papiſt act; for that is only a diſability 
but this makes the gift entirely void. If the perſonal eftate 
is to be exonerated, it muſt be by conſtruction of thi 
court ; which will not, unleſs compelled, make a con 
ſtruction to diſinherit an heir at law: nor can the deviſet 
have it; he is a truſtee for this roo0/. and there is no cal 
where a charge by way of cqndition is not conſidered as 
truſt in this court. Suppoſe it a deviſe on condition, tha 
he and his heirs paid the annual rents to a- charity: tha 
would he a truſt, though by narne of a condition, and void 
and the deviſee could not take. | 


Lord CHANCELLOR. 


There are ſome intricacies in this caſe + but on the who! 
this 1000/. or ſo much as is above debts, ſhall go to thi 
perſon, to whom from the reaſon of the thing and the in 


The firſt queſtion is, in what capacity the execute 
take: whether for their own benefit, or as executors ? Fc 
if they take in that capacity, it muſt go for the purpoſes! 


the will ; and I am of that opinion : any other t 
. nacl 
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nion would break in on an eſtabliſned rule, and make a 


of 

| to ¶ erecedent of bad conſequence ; by ſaying that when they 

not e barely by the name of executors, they ſhould take 

cir Nor their own uſe. It is true, it may be given for them- 

s 2 Wives, as if out of a perſonal eſtate ; for then there could 

ner ee no other intent, but that it ſhould be a deſignation of G 
ud ee perſons to take, whether it was ſpecific or pecuniary ; 

this aberwiſe it would be nugatory. In every caſe where real 

de ane, or a ſum of money out of it, is given by name of 

but WM accutors, it ſhall be conſidered in that light, and for the- 

alls WMpurpoſcs of the will. So are caſes in Office of executers, 

by ich are as ſtrong as the preſent ; as that the lands of a 

un- nalin are aſſets; Fl was the villein himſelf ; therefore what . 


ndi-WMcomes as accruer from him, muſt be aſſets. Though they 

lad died before, it would have been a good bequeſt of this 

1000/. on this: copyhold fr 222 of the will, ſo far, » Co 
they could take effect, that is for debts and legacies 5 

nd if one of them ſhould die, it would ſurvive to the 

uber; and there is no determination to the contrary. It (r 1 0) 

ruſt therefore be conſidered ſubject to that duty which is 

wan them by their office; and it is material, that where 

ke ſpeaks of them with relation to their office, he calls 


BudfMWitem executors; where he gives to themſelves, he calls 
thWMWiicm by their Bwn names. 

lity 

tate The next queſtion is, to whom i ſhall go? and firſt, 


mether the law will allow it to go to the charity? The 
fundling Hoſpital is certainly a good and laudable charity, 

ad ſhould receive all poſſible encouragement ; but the 

les of law cannot be broke into, and laid down dif- 

nent for that from all the other hoſpitals in the kingdom. 

lad he deviſed the copyhold eſtate on condition to pay 
tool, to the governors, it would have been void by the : 
ute; he has taken another method, by includiyg it in 
irchduary bequeſt of real and perſonal eſtate: and it is 

ad, that they can take, becauſe by giving it to the ece- 
utors he has made it part of his perſonal eſtate; and he 
my undoubtedly, if he pleaſes, turn it into perſonal eſ- 
we; but it muſt be for lawful purpoſes, But here the act 
tervenes 3 which, if this was allowed, would be eaſily 
"ded ; for it would be only directing the real eſtate to be 

", and the money to the charity: and in the caſe of 
Janes this was determined to amount to a deviſe of the 

nd itſelf ; becauſe all charges, truſts, ſums of money, 

. deviſed out of land to a charity, are made void by 


Yo. I. K | the 


* 
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the act. It is ſaid, (o) the aſſets ſhould be marſhalled; 
Moitmain, and this caſe put, that ſince this act, a man may ſay he 
charges his real eſtate with debts and legacies, and gives 
his perſonal eftate to a charity: poſſibly that may do, bu 
it would go a great way toward overturning this act: bu 
as to that I will give no opinion; for there an intention 
appears in the teſtator; here no exoneration is intended 
by the will. As to the rule of the court pf marſhalling af 
Marſhalling ſets, I muſt take it to be the fame, as it was before the f. 
ot allets. tute: and if 1000/. was deviſed, and debts charged on 
real and perſonal eſtate, the rule before the ſtatute wa, 
that the debts ſhould be paid out of the real eſtate, and 
the legatees ſhould come on the perſonal. The court vil 
do the ſame now: not by way of ſtanding in the place d 
ereditors, but by turning the debts on the real eſtate, Bu 
there is no rule, that where real and perſonal is charged, 
and the reſidue given to a legatee or children, the coun 
would in ſuch caſe turn the charge on the real, to give the 
whole perſonal eſtate to the legatee. In caſe of papilty 
the court would not do for them what it would not do for 
any one elſe ; and this is a ſtronger caſe than that.. In 
Roper v. Ratcliff it was reſolved, that whatever is taken 
out of the real eſtate, ſhall be conſidered as real ; and this 
would be taking out ſo much of the real for the charity; 
which therefore ſhall not go to it, 


As to the deviſee of the copyhold holding without pay. 
ing this 1000. it is ſaid to be the ſame, as if on condition 
to pay to the charity; and were it ſo, it would be void; 

( 1 being a condition to do an unlawful act; which the h 
111) „ill prevent. But this is net an unlawful act; not bing / 

ſo ſtrong as if expreſſed to go to the charity. In regar 

therefore to him, it is lawful, and he is obliged to pay; 

and this being a deviſe to a ſtranger on condition to pa,, 

at law the heir might enter for. breach; but in this cout 

he is to be conſidered as a truſtee. The money then 151 

charge: and the queſtion is, what is to become of it? - 


The next of kin cannot have it ; becauſe it would be 0n1 
principle contrary to their right; for if it is turned in H 
perſonal, it is given, and muſt go to the governors and 
no part of the perſonal is undiſpoſed of, 


te) Aﬀets not marſhalled to ſupport a Legacy contrary to Law. * WW (: 
Tp. K . Gil 


in the Time of Lord Chancellor HanůUBGicxx. 


(p) The heir at law then ãs entitled by way of reſulting truſts 
becauſe this 1000. is mentioned by way of condition on 
the deviſe of the real eſtate, and is to be paid to the exe- 
cutors ; and to be ſure if wanted for debts, it would veſt, 
and muſt be admitted by the executor for that, purpoſe 
only, to be turned into perſonal eftate. But the act has 
prevented this tranſmutation for benefit of the hoſpital : 
and then it remains part of the real, undiſpoſed by the 
will; for the executors take it only as truſtees: and any 
part or profits of the real eſtate undiſpoſed, will be a re- 
ſulting truſt for the heir: as in the caſe of the Duke of 
Beaufort ; where a ſmall part of the profits, a year and a 
halt only, went to the heir, being not given by the will. 
This deviſe is a ſale in effect to Chapman for ioo. and 
the purchaſe money ariſing from the eſtate muſt go to the 
perſon intitled to that eſtate. The only remedy the law 
would give in this caſe, would be to the heir ;; he might 
bring his ejectment: and if this truſt is not good, ſhall 
this court take it out of his hands for the benefit of any 
one elſe? no; for the heir ſhall have the benefit of any 
part not well diſpoſed of. 


As this charge therefore is well made on the real eſtate, 
but not well diſpoſed of by reaſon of the act, it muſt be 
conſidered as between the heir and the — as part of 
de real undiſpoſedz and to be for his ben | 


Elliſon verſur Airey, July 13, 1748. Caſe 67, 


Woman deviſed to the ſon and two daughters of her pete erf 
nephew Francis Elliſon, 100. axpicce by name; then zool, to El- 
deviſes 300/. to Elixabetb Paxton, to be paid at her age of zabeth, to 


'nenty-one, or marriage; and intereſt in the mean time 4 — 


tor her maintenance and ęducation: but if ſhe died before riage, but if 
wenty-one or marriage, then to the younger children of ſhe died de- 
her nephew Francis Elliſon, equally to be divided to and fore, then 


«nong them ; the ſaid eldeſt ſon being exeluded from any 3 

par: tnereof (q). be children of 
| Francis : 

us extends not to all the younger children, nor to be confined to younger at making 

te will or death of teſtatrix before 21 or marriage. 


K 2 Some 


Y) Money charged on a real eſtate for a charity finks in favour of the 
- NY does not go to the heir at law, or reſiduary legatee; n 

town, I, * 9 

(q) Supra. 201. 2 Ves. 83, Prec. Chan, 470, 2 Eq, Ab, 264, 331+ 
Gild. Eq. Rep. 236, 1 Brown 336. | 


* 
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Some of the younger children were born before, ſome 
after the making of the will; and ſome after the death of 
the teſtatrix. Bo. : 

It was inſiſted, that this ſhould take in all younger chil- 
dren; fd it is not to veſt at the death of the teſtatrix, 
who therefore could have no yiew to that. It is ſaid, er- 
cluding the eldeſt; and who will be eldeſt, cannot be 
known till the death of their father. Tie teſtatrix knew 
the eldeſt was otherwiſe provided for, and therefore giyts 
him nothing, which is making a groviſion upon the lame 
motives as in a marriage ſettlement : in which younger 
children always mean, all younger childrtn which ſhall be 
born : and had ſhe intended to have excepted any others, ſhe 
would have excluded them as well as the eldeſt : when ſhe 
intends thoſe already born any particular benefit, "ſhe 
names them ; and by her not —_— them in this clatiſe, 
but giving by another deſcription, ſhe could not intend it 
particularly for them. Wherever there is a proviſiorf ſot 

dunger children, all are meant; and on that fbundation 
it is, that a poſthumous child ſhall take : for the roaſon of 
that determination is, that it is a younger child, no mat- | 
ter when born. 7 „ 7 

For a child born after the date of the will, but before 
the death of teſtatrix, it was argued, that the teſtatrix in- 
tended all younger children capable of taking, at the time 
the will takes effect. The will does not ſpeak till the death 
of the teſtatrix ;- at which time this child falls within the 
deſcription. In 2 Ver. nos. is a caſe in point, that a child 
born after the making of the will, and before the teſtator's K 
death, ſhould take, They agreed with the defendants in Wi © 
the other point, that children aftet᷑ ward born ſhould not 
take. 2 Ver. 545. (r) a deviſe of perſonal eſtate to a man 
and his children : a child born after the teſtatorgs'death 0 
ſhall not take ; becayſe it veſted on his death, and ſhal) 
not be deveſted. In Meb . Web, Hill. 1735, there va '* 
a deviſe of the reſidue of perſonal eſtate to the teſtator' 
brother H. and all his children, to be divided amongit 


them ſhare and ſhare alike : H. had ſeveral children, the th 
teſtator dies; and fix months afterward another child | 1 
born: Lord Talbot held, that this child could not take ; 1 
which caſe was ſtronger than the preſent, there being the > 
word all. In Hale v. Hale, 6 G. 2. was a deviſe of 2000 © 


to all the children of my nephew J. Hale, who ſhall de 
living at the death of Amy; And afterward a deviſe of thi 
| moict 


(r)-2 Vern. 710. 


* 


i 


in the Time of Lord Chancellor Hazpwicks. 


moiety of the reſidue of "the perſonal eſtate to all the chil- 
dren of J. Hale, payable at twenty-one or marriage. The 
queſtion was, whether children horh after the death of the 
teſtator could take ? And the court was of opinion, that 
25 to the 2000. they ſhould, if born before the death of 
Any, upon the particular words of the will: but as to the 
rehdue, thoſe only who were living at the death of the 
teſtatrix ſhould Pake. In Heath v. Heath, Feb. 11th 1740, 
before Lord*Chief Baron Parker, ſitting for, Lord Chantel- 
br, there was a deviſe of copyhold to 4ruſtees, to ſell for 
payment of debts, and the reſt of the money and perſonal 
eſtate among all the children of her brothe# and ſiſter 
Heath, reſpectively, male as well as female, in equal pro- 
portions: they had only four children at the time of mak- 
ing the will ; and after the death of the teſtatrix, another 
was born. The cout? was of opinion that the child born 
zferward could not take. The preſent caſe differs from 
thoſe of marriage ſettlements ; for then there are no chil- 
ren, and conſequently there muſt be ſomething future to 
anſ ver the deſcription 3 and from the nature of the con- 
tat, the, ſame motive going through, and the ſame per- 
ſons in contemplation, it muſt include all. 0 
* g * * 

For defendants who were born before the making the 
will, was further cited i Wms. 342. that a deviſe to chil- 
cren and grand-children ſhould refer to ſuch only, as were 
born at the time of making the will; and the difference 
taken in Wila's caſe, 6 Co. 16. that a deviſe to one and his 
children, if the children are not in eſe, ſhall be taken as 
words of limitation; which goes on this foundation, that 
children not in ee ſhould not take, unleſs deviſed by words 
that relate to futurity; and the general rule of law is, 
that the perſon to whom the gift is made, muſt be in ez, 
unleſs an intention appears to the contrary, There is no 
neceſſity for preſuming ſuch intention here; for there were 
perſons in e to ſatisfy he wofds of the will; which 
words are the fame thing, as if the childgen were particu- 
larly named; for a deſcription is ſufficient. There is no- 
thing here to ſhew an intention to take in future perſons, 
or to take this out of the rules of law, which were former- 
ſo ſtrict as not to allow a poſthumous child to take at all. 
The words younger children are only an etclufion of the 
eldeſt, and therefore mentioned here, and not in the 
"her clauſe where he was included. Beſide, it is common 
n wills to make uſe of diffcrent.words for the ſame thing: 
athough the will has its operation from the death of the 
ſeſtatrix, yet the intention ſhall be collected from the cir- 

| cumſtances 
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cumſtances at the time of making the will; and here ſir 
is to be preſumed to have an affeQion for the children in 
ofſe at the time of giving them this legacy, which is in- 
_ tended as a proviſion for them; and which cannot be, if 
this conſtruction prevails ;: for then there muſt be an im- 
poſſibility of payment to any one of them, till the death of 
the father for not till then would it be known ho were to 
take. And by extending this to the children born aſter 
making of the, will, or death of the teftatriz, ut will be 
more probable, that the father for whom no bounty waz 
intended; might poſſeſs part of this legacy as repreſenta- 
tive to one · of his children, who lived but one-month. 


S ⁰ A 22 
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(1 I 4) Lord CHANCELLOR. 


No certain rule can be laid down in caſes of this kind; 
they muſt be various, as very few words will yary the evi- 
dence of the teſtator's intention, and conſequently the 
meaning of the will: but there are general principles, 
which are theſe. The court generally takes it, that there 
ought to be a legatee in being ;-and therefore will not con- 
ſtrue a will to extend to — not in being, unleſs the 
toſtator ſhews his intention to be ſuch, by words in the 
will ;. which is the rule at common law as to continges 
deviſes and remainders; for they ® never conſtrue t 
contingent or executory unleſs compelled :. nor will they 
adjudge lands to go to an infant in wentre ſa mere, unlels 
appearing to be ſo intended from the words of the will ; 
always avoiding it unleſs there is a clear intention to the 
contrary, and this is to avoid ſuſpending 3- which always 
tends to make property uncertain, and to the inconvent- 
ence of making more diviſions than- the teſtator meant. Wi * 

0 Thhaereſote dr; 


A truſt term to raiſe a ſum ſor ſuli child or children as ſhould be liv- 
ing at A's. death, as poſthumous child held to rake within the mean- of 
ing of the truſt, which ought not to be conſtrued ſo ſtrict as a limitation WNW be. 
at law : Prec. Chan. fo, 1 Wms. 246, 486. 340, 2 Wms. 446. 2 Al. one 
117, 3 Atk, 203, 1 Ves. 85, Barnard 272.-all theſe caſes are in favour 
of the poſthumous child, but in 1 Wms. 342. on a deviſe to children and 
grand children, a grand child in ventre ſa mere at teſtator's death was held 
not to take, as ſuch a deviſe refers only to ſuch as were living at the mak» ¶ ¶ hi 
ing the will, ſeems if the deviſe had been to ſuch as were living at teſta- s fl 
ror's death, & Vide 2 Brown 47, where Sir Lloyd Kenyon ruled, from Lord 
Hardwicke's reafoning in this caſe, that the deſcription of children of A. does : 
not extend to a child in ventre ſa mere, the child not being in eſſe at thv 
time, and therefore incapablevf ta z which he recogniſed afterwards (r) 
in 2 Brown, 63. where he held that a child in ventre ſa mere, ſhall not take BN born 

Zunder a bequeſt to the children of A. living at the death of Teftator : In 1 10g. 
"Brown 386, an after born child was let in to take a veſted legacy, ante, 3% BN re 


— 
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Therefore when there is a deviſe to children, if it was to 
be ſuſpended till the death of the father, it might be little 
beneficial to any of them; and where they are made 
tenants in common, and conſequently no ſurvivorſnip be- 
tween them, the court would avoid its going over upon 
the death of any of the children to the father; for whom 
the bounty was not intended (r). And although this can- 
not be avoided in ſome caſes ; yet the extending it further, 
by allowing it to go to children after born, would make it 
more probable, that the father might take, as repreſent- 
ing ſome of his children. Theſe are the general reaſons, 
which the court has gone upon 3 and I do not know, but 
ſreral of the reſolutions on this head might be contrary to 
the rgal intention of the teſtator 3 and that for the ſake of 
convenience. There is a great difference between ſuch 
deviſes as this and proviſions by marriage ſettlement; for as 
before marriage there are no children, to whom it can be 
applied, it muſt mean all : and there is no place to draw 
the line in; not any reaſon why it ſhould be for one more 
than another: ãt is a parental proviſion made as a debt of 
nature, and therefore all are intitled. 2 are the ge- 
neral rules; but this is a middle caſe, depending on the 
particular penning of the bequeſt. It is ſaid, the word 
yunger mult be a to the time of making the will; 
others ſay, to the death of the teſtatrix ; others to the 
death of Elizabeth under and before marriage ; and 
«hers, that it ſhould go to all younger children. To con- 
fne it to the time of making, it is ſaid, that ſhe had taken 
notice of, and given by namè to, the children then in ; 
who are therefore to be conſidered as the objects of her 
bounty ; but I think, it rather holds the contrary way; 
for where ſhe intends their particular benefit, ſhe names 
them; when not, ſhe uſes the general words younger c<hil- 
gen. As to her intending it to all the younger children, 
here may be a caſe of that kind, but it would be liable to 
a the inconveniences, which this court has endeavoured 


0 avoid. Iam of opinion, that it means ſuch as ſhould 115 


de younger children at the death of Elizabeth before twenty- 
one or marriage: it is a contingent legacy, and there is no 
reaſon to W it to the time of making the will, or the 
death of the teſtatrix; for neither was the time, upon 
which the legacy was to veſt; and therefore as the whole 
i ſuſpended till the death of Elizabeth, there is no incon- 


venience 


i) Where an eſtate is leſt on a eontingency to the iſſue of any one, all 


before the contingency happens, ſhall take, none born aſter, Cowper, . 
; v.. . 


eg. where Lord Mansfield ſays the doQrine in this caſe is id down by 
dend Hardwicke, vide 2 Atkins, 121. 2 Ch, Rep. 69. 9 Mod. 104. 


. 
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Caſe 68. Stockwell verſus T erry, July 1748. 
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venience to wait till then, When is this legacy given? at 
the death of Elizabeth · before twenty-one or, marriage. 
What is to be done with it? to be divided equally, 
When? that is not ſpecified : but the natural way of 
thinking is, that ſhe intended it ſhould he divided when it 
veſts ; and there is a ſtronger reaſon to think, ſhe mean 
ſo ; for ſhe has directed, where the intereſt ſhould go, dur. 
ing the life of Elizabeth, but after her death before twenty. 
one or marriage, there is no direction about the iel ; 
which is evidence, that ſhe intended it to be actually divi. 
ded at that time; and if it be divided, it muſt be veſted, 
This conſtruction anſwers the Fords of the will and the in- 
tention, avoids all inconveniences, fixes a proper period, 
and anſwers, what negatively appears to be the intagtion 
of the teſtatrix, by her not applying the intereſt after that 
period: and alſo finds out, who is the eldeft, wiz. ſuch 
as ſhould be ſo at the death of Elizabeth befote twenty-one 
or marriage. | 


- 
een - 2 _ — _ mien —_ 


| 5 * 
There was a direction, that the truſtees of the will 
ſhould be paid for their trouble as * ane 3 4 'T | 
was objeQed, that this might be of general prejudice; Wl : 
becauſe truſtees frequently , "Bu wills and ſettlemenn 
themſelves. | N . ſ 
But Lord Chanicellor ſaid, this was a. legacy to the tru Wil : 
tees; to whom the teſtator may give this ſatisfaction, if be : 
pleaſes. And in Serjeant Hall's will, Sir Richard H- 

kin's, and in the caſe of the Ducheſs of Marlborough, 
Allowance there was a great allowance made for their trouble; and no | 
co eve inconvenience, becauſe it can carry it no further, than WY n 
trouble, where there are particular directions. Let the ma 
therefore inquire, what they might reaſonably deſerve fo 2 n 

their trouble. | 4 


' kc 


— and in A H E bill was by a rector for payment of tithès in kind l 
its own na- of 300 Acres of land. | 

ture not fit as 

for tillage, pays no tithe for ſeven years after improved: but if not fit for tillage © ſu 

reaſon of woods, Wc. pays tithe preſently after improvement. ra 

| 'm 

I vo bars were ſet up, the firſt general to all acres ; tb . 

ftatute 2 E. 6. 13. by which waſte ground, improved nt |. 


arable or meadow, ſhall not pay tithes, till ſeven years - 


. 


in the Time of Lord Chancellor HARD wr xe. 


al er the improvement is completed; as to which the caſe (x 1 6) 
ge. appeared, that the land in queſtion was a common field 


lly. for ſheep, horſes, and cows, but net fit for fattening them, 
7 of being over-run with bruſhwood, briars, and other weeds ; 
n it the parſon was inkitled to tithes of calves, milk, wool, Cc. 


ant» WW out of it, and it was proved to be worth two ſhillings per 
ur. acre, before it was improved. Fes 


1 0 

1 ; The ſecond was particular to forty-eight acres,, parcel 
i. 8 thereof 5 as to which an agreement had been entered into 
ted, between the defendant and the parſon, and thoſe who had 
in- right to feed in the common, for the making an incloſure ; 
10d, and an act of parliament was paſſed for that purpoſe, by 
tion WY whiah they enjoy all their rights in ſeveralty, as they did 


that UW their rights of common before. Theſe forty- eight acres 
ſuch vere atlotted to the defendant, in lieu of his common; and. 
one the queſtion was, whether this was ſtill covered by a mo- 


ius, which had been paid for it before? 
* 


wil For plaintiff. This land was not within the ſtatute; 
id it bor it muſt be naturd ſud ferilis, 2 Inft. 656. and the caſes 
ice ; Wl there put, which are much ſtropger than the preſent. Cy. 
ent; WW E. 475. 1 Kol. R. 354. 2 Bud. f63. and 6 Med. 96. 

ſew that the ſtatute intends only ſuch lands as were mere- 

ly barren, and made good by induſtry ; and if it yielded 
tru N any profit before, -as wood, c. it is not within it. This 
if de ground yielded profit before, and Fattle were kept on it; 
H-. which could not be if it was waſte. 


d no As to the modus : Theſe forty-eight acres are of another 

nature, and not to be covered by it: if there is a modus | 
after bor any thing, and a new part is joined to it, that addition * 
t e muſt be paid for: as if a modus for two mills, and a third { 
's added, the modus will not cover it: ſo if for a garden, | 
and any addition is made to it; if a buck and doe are paid 
for a park: if diſparked, tithes muſt be paid for it. 


For defendant. This act was made to encourage agri- 
culturey by the not lofing a tenth of the improvement: 
athough the land yields ſome fruit, yet if barren guod 
agriculturam, it is within the ſtatute ; which muſt mean 
fuch lands, as are not fit for agricuttute without conſide- 
able expence ;*as a recompence for which this encourage- 
ment is given. Defendant has been at great gxpence in 
clearing and improving this ground, and will not have the 
benefit of it, if to pay tithes the firſt ſeven years. 


6 As 


OE 
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CASES Argued and Determined 


As to the agreement, the general view of ic and of the 
act of parliament was, that none ſhould be prejudiced ; and 
that it ſhould be exactly in the ſame ſituation as before, ex. 
cept that it ſhould not be in common. But the conſtruc. 
tion contended for, will give the parſon, whoſe former right 
was preſerved, what he had not before. | 


| (1 I 7) Lond CHanceiion. 


If there had been a ſuit in the eccleſiaſtical court ; and 
'defendant pleaded the ſtatute, as here; and the plaintif 
denied, that this was within it; there muſt by the nature 
of their juriſdiction have been a prohibition for want of a 
trial; and it would be afterward tried. But this court is 
not ſo bound; it is to judge of fact, as well as law: other- 
wiſe every modus mult be ſent to trial: but there are many 
decrees here, and alſo in the Exchequer, for payment of 
tithes for want of proof of a medus ; for ſomething ſhall 
he laid to induce a doubt: otherwiſe it would be putting 
the parties to unreaſonable expence. In this caſe a ſound 
diſcretion e. uſed; for by too wg a conſtruction, 
the court might bring a burthen upon the party improving, 
which ——_ alſo tend to impoveriſh the church - for b 
theſe improvements, livings are made better 1 and thoug 
the preſent incumbent were not capable of tithes for ſeven 
years, yet after that the profit will be increaſed. On the 
other hand, it will greatly prejudice the incumbent, to call 
land to ſome degree fertile, barren land ; for he will there- 
by be deprived of his tithes. I muſt be guided by the de- 
terminations made on the act, all which have been agree- 
able to Lord Coke's comment 2 Inſt. 655. where the rule laid 
down is, if land is in its own nature ſo barren as not to 
be proper for agriculture, after it is improved, it ſhall not 
pay tithe : but if in its own nature it is fit for tillage, but 
y reafon of wood or other accidental circumſtance it was 
not turned into tillage before ; upon the taking away that 
accidental circumſtance, it ſhall pay tithes preſently on of 
being turned to tillage: for the act does not conſider the 9 
expence, but that you may by poſſibility be paid, as by the te 
timber, underwood, &c. . But if afterward this land will 
not produce unleſs dunged or chalked, the court has con- 
fidered this as evidence of its being barren in its own na- 
ture, not proper for corn without additional improvement. 
It is admitted that this land produced three crops of corn, 
without any thing but ploughing ; but objected that chalk- 
ing will be neceſlary; and ſo it may in the courſe of com- 


mon huſbandry. But the queſtion is, what was * 
or 
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for the firſt crop? The way of arguing for defendant 

would throw the expenoe upon the firſt ſeven years; where- 

„ the benefit is to continue for eyer. There is an ex- 

pence in gaining land from the ſea : yet no ſeven years al- 

lowed, though overflown time out of mind; becauſe the 

benefit is laſting : but if an additional expence is re 

o make it produce the firſt crop, ſeven years ſhall be al- 

bwed : it is admitted, that this land is not barren ; and 

there is much land which can neither be called ſtuitful or 

and deren, that pays tithe. . 

tiff ns, . ( I 15) 
ure As to the forty-eight acres, I am of opinion, that in this 
fade they are covered by the modus. I admit the caſe men- Common 

t 1s tioned; and that by diſparking the modus is gone; and if '"<loſed by 


the 
and 
EX 
[UC- 


igt 


er- the owner diſparks part, he ſhall pay the ſame modus, and — 
ny lo tithes in kind for what is diſparked ; becauſe it was former m 


of pid in nature of a franchiſe, and not for lands. But ſup- 4. 
all. vie the owner with eonſent of the parſan diſparks ſome to 
ng be enjoyed as, before: I ſhould think, it was the incum- 
nd dent's intent, that it ſhould he ſtil 2 as part of the, 
n, parc, and no tithes in kind ſhould be paid for it; for other- 
8, iſe the agreement with the parſon would be uſeleſs. So if 
7 this agreement had been between a lord of the mayor and 
8 the other commoners without the parſon, and they had 


en turned it into ſeveral ownerſhips, it would be liable to the» 
he right of tithes,, which the rector has over the whole pariſh. 
all But here has been an agreement by act of parliament, to 


Ie- which the parſon was party; and although the recital uſes 

e. only general words, yet it ſhews plainly the intention of the 

e. parties to be, that every perſon ſhould enjoy his allotment x 
1d in the ſame manner as he did the thing in lieu; and that 

to vas ſubject to the modus. 


lot . 

ut * Let the bill therefore be diſmiſfed as to the forty-eight 
as res, and as to the reſt, an account be taken of the ſeveral 
at tithes to be paid; and the plaintiff, except as to the proof 
uy of the modus, have his coſts : for I never knew a decree 
- for ' account of tithes without coſts, unleſs there was 
tender. ; 

ill | Ex Relatine. 

n- 

4 
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CASES Argued and Deterrhined 


Caſe 69. Fonnereau verſus Fonnereau, Auguſt 5, 1745. 
Legacy A Made his will thus: Js) “1 give my grandſon Claudiu 0 


_ he * Fonnereau, when he ſhall attain twenty-five, 10000 ta 
: « ng which I impower my executors to lay out in ſuch ſgeuritic, t 
L in mean As they ſhall think fit; and, the (t) intereſt and income in 
>. . - times; and thereo to be for and towards his education as they ſhal to 
— think fit) and alſo part of the principal to put him out ap- * 


place kim Prentice; the remainder to bè paid him when he ſhall attain 01 
, out; veſted twenty-five, and not before.“ . a 


and tranſ- 521 N . 
mifſible though he dies before 25. by R A 


=2"M * 
He died befort twenty-five, and his father as adminiſtrs al 
tor fo him, claimed this 1000. as being a veſted legacy and * 
9 


* 


tranſmiſſible to his repreſentative. 


| 2 3 

Againſt which it was inſiſted, that it lapſed and fell into iN 
the reſidue; and the diſtinction taken where the time is 
annexed to the gift, where to the payment. That here t pr 
was clearly upon the firſt part of the deviſe ſo annexed to . 
the gift, as not to be ſeparated, being no gift without it: 
nor does the following part ſhew a different intent; for a 
to the placing out, &c. it is only to take care, that it ca- 
ries intereſt for ſomebody; ſtill depending upon the quel. 
tion who Mall be intitled. The direction of the interel " 

for his education makes rather againſt this claim, as bein 
( 1 19) for the particular and perſonal uſe of the legatee, not for 
n his repreſentative : but at leaſt he is not intitled at preſent 

according to Laundy v. Williams, "Oe 
* 


Low CHANCELLOR. 


The general queſtion depends upon the gonſtruRtion d. þ 
the whole of the clauſe taken together ; and this is a ver) 
» . Mftrong caſe, to make it veſted and tranſmiſſible, notwith- WW |, 
ſtanding the dying before twenty-five ; which time wa F 
not*inſerted to poſtpone the veſting” the legacy, but the 
payment. It is true tke general diſtinction, though often I ... 
ſaid to be a refined one, is eſtabliſhed, viz. that a legacy b 
given barely at twenty-five is in general not veſted, the Bl - 
time being annexed to the ſubſtance 3 but if it be 4 
twenty-five, 


ee 
(t) In guy caſes, intereſt is evidence of veſting, 2 Vol. 263, and y 
the caſes there cited. 4 


* 


in the Time of Lord chancellor Ha HDο KE. 


twenty-five, (u) it is veſted, being annexed to the execution 8 

and performance. But caſes upon particular circumſtances 

are taken out of this; (x) as where intereſt is gjvenin the 

mean time, it veſts the property of the principal, as the * 

ſhadow follows the body; unleſs there is ſomething elſe to 

take off the force of that conſequence : and this caſe is, 

ſtronger than that, or than moſt of thoſe caſes ; there be- 

ing a direction to diſpoſe of part to put him apprentice  , 

to which a court of equity would compel the exegutors, it 8 
being obligatory on them; and their diſcretionary power 

only as to the ſecurities ; its being for his perſonal benefit . 

makes no' difference; the teſtator conſidered him as a 

minor, and therefort that this was moſt beneficial for his 

intereſt : the executors might have taken the greater part, . 
almoſt to the extent of the whole, to place him out; 
which ſhews, it ariſes from his property. In the caſe of 
the Attorney General v. Hall, the court ſaid; it was not a 
bare power to diſpoſe, for he might have diſpoſed of the 
whole : ahd here is a direQion very near to the whole of 
the principal? which gan ariſe only from his having the 
property: it was only intended to poſtpone the perſonal . 
payment of any thing to himſelf, becauſe of his incapacity. 5 
Upon the whole therefore this was veſted ; and muſt be 

now given to his repreſentative ; for where intereſt is given, = 
which is given for delay of payment, the Eecclefiaftical court, 

decrees payment immediately; but if no ifttereſt be given, 

it ſuſpends tire time of payment, till he would Hñave at- 

tained that age. "a —_ . 


- 


. 
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Barneſly verſus Powel, Augu/t 5, 1748. Caſe 70. 
T HE bill ſought to be relieved againſt a paper writing Poſt. 281. 
of the 16th October, 1736, purporting to be the will ' 
* ot plaintiff's father, under which the defendant Man ſel 25 
— Powel claimed, and which was not without evidence. io ſup- * 5 


ben it; although there was ſtrong ſuſpicion of forgery. 
l vas allo to be relieved againſt ſeveral acts of the · plain- 
he uf ſince his father's death; ſuch as a deeree of the- court of (1 20) 
ben Exchequer againſt him, and a any Ay the Prerogative 
— court, wherein the plaintiff's conſent to eſtabliſh that will 
+ bra rebate was obtained, and conveyances and aſſurances 
Ls made by him. | 137 | ? 
* Lord | 
(u) 1 Prown, 103. ante, g. (x) 1 Vern. 462, 2 Vern, 673. Pre. 


, and ch. 318. 1 Atk. 501, 512. this is only in Legatory caſes, 2 Vol. 263. 2 
"Mt. 332, 1 Brown 191, 268, 
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CASES Argued and Determmed 


Lond CHANCELLOR. 


I am unwilling to declare my opinion, for fear of ſome 
new contrivance. Undoubtedly the whole will turn upon 
the reality or fairneſs of the will; for if forged, it explain 
every*tranſaQtion in the caſe ; giving credit to all the eri 
dence on the part of the plaintiff ; ſh 
Sc. and all this management to be an impoſition upon 
him. (y) It is unfit for a court of equity to determine 3 
queſtion of forgery by their own determination ef the fad, 
unleſs where it is very plain, and no evidence to ſupport 
it; which I cannot ſay there is not here, ſo as to ſet i 
aſide. The only thing I have conſidered, is, to come a 
the trial clearly, fo as the plaintiff may not be intangled 
by his acts: and there is enough in the caſe to ſet aſide 
every thing of that ſort at the trial, and prevent its be- 
ing made uſe of ; there being a great deal of mayagement, 
which ought to be diſcountenanced. If in a doubtful caſe, 
both parties come to an agreement, prejudice to one fd 
is not a ground- for a court of equity to ſet it afide : but i 
torgery appears, there is no real conſideration upon the 
merits : then none of theſe facts ſhall be given in evidence 
at the trial to ſupport the will. The conſequence is ano. 
ther conſideration, which will ariſe properly afterwards. (i 
Relief may There are ſeveral inſtances of relief, notwithſtanding 1 
de againit a former deeree, if obtained by fraud and impoſition, which 
decree ob- infects judgments at law, and decrees of all courts ; and 
. by annuls the whole in the conſideration of this court: as held 

by Lord Macclesfield in Richmond v. Taylour. , As to the 

ſentence of the prerogative court, as at preſent adviſed, 
n that wiil create no difficulty, if the will is found forged; 
probate ob- for then the plaintiff's conſent appearing to have been ob 
tained by tained by the miſrepreſentation of that forged will, tha 


traud, relief fraud intects the ſentence ; againſt which, the relief muſt 
muſt be 


* here, where be here: this is not abſolute ; but only to ſhew the ten. 
dhe party dency of my opinion upon the equity reſerved after tht, 


will be de- trial 3 for 1 ſhould not ſcruple decrecing the defendant, 

crow? Who obtained that probate, to ſtand as a truſtee in reſp 
of the probate ; which would not overturn the juriſdiction 
of that court. 


The iſſue was directed accordingly ; with a ſpecial d. 
rection in the decretal order, to know upon what found. 
tion the jury went, if they found againſt the will; > 

; : t 


(») 1 Wms. 388, 2 Atk, 324+ (2) Poſt. 288. 


ewing combination, 
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ther upon forgery or any particular defect in the —— 


tion. 


. (121) 
Allen verſus Poulton, October 25, 1748. Caſe 71. 
Sir William Forteſeue, Maſter of the Rolls. 


BEACKBOURN POULTON deviſed to the plaintiff, Truſt co- 
his gr ndſon by a daughter, the ſeveral copyhold eſ- 1 

tates by hum held of the manor of Barking, to hold to him, ichout a 

his heirs and aſſigns for ever. He had two copy hold furrender to 

eſtates held of that manor, neither of which were ſyrren- uſe of the 

dered to the uſe of his will; and in one of them only a will. 

truſt eſtate, it being taken in the name of a younger ſon 

ſince dead: but a declaration was indorſed thereon, that 

it was for the benefit of the father; yet it ſtill continued 

in the truſtees, He had other copyholds, which he had 

ſurrendered to the uſe of the will, and he had deviſed ſe- 


veral legacies to the defendant, his eldeſt ſon. 


D553 TS = => 


N = 


** bill was to have the poſſeſſion of theſe two copy hold 
—_— TT | 


LEES. =; 


OI 
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Againſt which it was objected for the defendant, that 

they paſs not by the deviſe, becauſe there was no ſurren- 

der; nor was it intended to paſs them: they deſcended 

therefore to the heir at law, in whoſe favour the balance 

aways turns in doubtful caſes. (by Allowing that in gene- 

ral a truſt copyhold may be deviſed, though not ſurren- 

Cered, yet it muſt be by particular words, ſhewing ſuch in- 

tent: whereas here, a manifeſt difference was intended 

between theſe and his other copyholds, which he had ſur- 

rendered; and as to one of them, it did not come within 

the words ; which are only applicable to thoſt copyholds, of 

which he had the legal eſtate, and which he himſelf held 

of the manor z whereas here the truſtees were tenants, In ; 

the caſe of the King's Head Inn in Turnham Green, Banks Ante, 63. 

. Denſbire, which was a copyhotd houſe, three parts in 

one manor, and one in another, the teſtator deviſed all 

dis copyhold eſtate, which he had ſurrendered to the 2 
ED is 


(a) Poſt, 189. 3 Wms. 360, 2 Vern, 680, 1 Atk, 390. 2 Atk. 37. 
Barrard 9. 3 Atk. 75. 


(b) It will paſs by a will without any witndf, the eſtate paſſing by the 
lurrender, of which the will only directed the uſes, Poſt, 225. . 


«AS +: 
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CASES Argued and Determined 


is will, having ſurrendered only that which was in one of 
the manors : and Lord Chancellor held, that only ſhould 


paſs. a 


* 


As to the other copyhold, the defect of ſurrender ſhould 
never be ſupplied in favour of a grandchild. Retth v. 
Townſend, Sal. '184., 

— * 
« Maſter of the Rolls. 0 
As to one of theſe copyholds, the objection of no ſyr- 
render. is of no weight; (e) becauſe having only an equi- 
table intereſt therein, he might by the conſtant rule of this 
courtediſpoſe of the truſt without a ſurrender : it is true, 
| that an · intent to paſs it muſt appear; but the words are 
( 122 ) very extenſive, and mean all the copyhold held of the ma- 
nor: and though in ſtrictneſs of law it is not held by him, 
but by the mes wy who is tenant; yet, I think, it would 
be going too far to admit ſuch a diſtinction here; eſpeci- 
ally in the conſtruction of a will, although it has been al. 
ledged, that the teſtator was very converſant in making 
wills; for in common parlance a man might think, what 
was held by his truſtee, was. held by him: and the reaſon 
of not ſurrendering might be becauſe he knew, there was 
na occaſion for it as the law is ſo, of which every one 
| is ſuppoſed conuſant. In the caſe of the King's Head the 
| words are more particular, being a deviſe of his copyhold 
_- lands, which he had ſurrendered ; and then the court could 
1 not take in lands not ſurrendered. 


| 8 The other (d) copyhold ſtands on a different reaſon, 
under will not being a truſt; and therefore a ſurrender in ſtriQneſs o 
mult admit law is neceſſary to make it paſs : but if the intent was to 
the whole. paſs it, à perſon claiming under a will muſt admit the 
whole; and the intent js ſo; being within the general 
words held of the manor. Nor is the objection of his hav- 
ing ſurrendered other copyholds, and that therefore the 
intent was different as to this, ſufficient to take it out of 
| - the deviſe : and perhaps the intent was to leave it to. the 
| option of the defendant, to forfeit his claims by tho will in 
diſputing this. "Therefore they both pals. 


| - Hil 


(c) Equity of redemption in copyholds paſſes by will without ſurrender, 
2 Brown, 482. 2 
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| . 
Hill verſus Caillovel, October 26, 1748. Caſe 72. 


THOMAS HILL at the age of twenty-four in 1720 en- 

tered into a bond to 1/aac Caillovel for the 9 of Bond by 4. 
5201, within fix months after his father's death, if he ſur- in 1720 for 
rived him: if not, to he void; the father being then ſe- g Mancs 


renty. — his fa- 
* r's 

tath, if he ſurvived, otherwiſe to be void : the father then 70, and dies in 1731, A. 
11734 : no relief except againſt the penalty ; no proof. of impoſition although ſuſ- 
vicious circumſtances in it, f . 

The obligee died in 1720, his executor in 1722 aſſign- 
«dit for valuable conſideration, for aught that appeared to 
the contrary, to Lane : the father died in 1731, after his 
teath and the death of Lane, letters were wrote to the fon, 
&:manding it; who did not deny his entering into it, but 
puted his knowing any thing of the executor of Lane. 
o action was brought thereon in the life of the ſon who 
tied in 1734, but afterward application was made to his 
widow and executrix : and a compoſition offered, with 
"hich ſhe did not comply. An action was brought; and 
ſerdict and judgment followed thereon ; but before judg- 
nent the executrix brought this bill for relief, againſt the 
repreſentative at a fourth hand of the obligee, and againſt 
de executor of Lane, as being obtained from an extrava- 
ant young heir, neceſſitous, and dependent uppn his fa- 
ber; and an extraordinary loan under oppreſſive and hard 
urcumſtances. Nor could the aſſignment alter it; or put 
he alſignee in a better caſe than the obligee himſelf ; for (1 23) 
e muſt take it ſubject to all the equity upon it. ; 

a * 
LokD CHANCELLOR. * 


Avery ſtrong caſe for the defendant; it is true, that the \ 
ule ot the court is, that on a bond from a young heir in 
e of his father, being extravagant, &c. the court will 
od the creditor to ſtrict proof, and either relieve againſt, 
reduce it to the ſum, that was advanced; and had this 
veltion ariſen recently between the original creditor and 
"tor, and a bill brought for relief, that appearance in 
e condition of the bond would have made me expect an 
count from the defendant upon what conſideration it 
ole. Although it is not to be laid dawn in general, that 
ere a bill is brought for relief againif à bond, the plain- 
Vol. I, 3 tiff 
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tiff ſhall be relieved, unleſs there is actual proof of the pa; 
ment of the money; for that would make bonds uſeleis 
Then as to the circumſtances here, it induces ſuſpicion; 
but that cannot be certain; for out of humanity and tender 
neſs ſuch a ſum might be advanced. Can] relieve with 
out proof of impoſition ? Why did not the ſon bring a hi 
for relief in his lite upon the demand againſt him? Fest 
Aſſignee of is not prudent to wait, till the action is brought. This 
bond takes a ſtrong caſe even for Caillove!; but in the cate of the 2 
2 ſignee for valuable conſideration it is ſtronger. The mut 
but time, is right, that whatever takes the aſſignment of a bond, 
&c. may being a cheſe in adlion, takes it ſubject to all the equity in 
vaty it, the hands of the original obligee: but length of time ani 
circumſtances may vary that, and make the caſe of the a 
ſignee ſtronger ; for why was not the bill brought, whe 
the facts were recent? (e) The only relief is againſt the 
penalty; to which every obligor coming into this court 
intitled. Had the defendant proved leſs, confidering hor 
little the plaintiff has proved, I ſhould be ſtill of the ſane 


opinion. 


Caſe 73. Reech verſus Kennegal, Ofteber 26, 1748. 


Executor KENNEGAL, having made his will, depoſited it in 
; and refidu- J. the hands of one of his nephews, whom he made er- 
| ary legatee ecutor and reſiduary legatee, with a manifeſt intention d 
. undentak's reconſidering it; which he afterward does in the preſen 
| / vacy not in of the miniſter of the pariſh. Vm. another nephew, ie 
. the will; he ing then there, mentions his intending to leave him ical 
— which the teſtator allows, and defires the other (his exten 
thereto, not tor) to pay it: who undertakes it, ſaying there would be 
perſonally, no occaſion to alter the will for that purpoſe, for that be 
but out of would pay it, and give his bond or note, if inſiſted uſo" 
CREE But the teſtator is ſatisfied without that, and dies the ner 
day; and three months after the teſtator's death, the ti 

cutor upon an occaſional converſation with ſtrangers pit 


miſes'to pay. 


Againſt him was the preſent bill brought by the execy 

(1 2 4) tors of Mn. for that 1001. upon the foot of his undertaK''s 
to pay it, and by that engagement preventing the alters 

tion of the will by fraud : for which was cited 11 


, (e) Bond given ſor the enjoyment cf a collateral matter, an inju0eul 
0 againſt an action at law fax the penalty will be granted, and an iſſue gan 
| tum damnificatus will be awarded; the enjoyment of the object bein? 
principal intent of the deed, and the penalty only acceſſional to ſecu!s 
real damage, 2 Brown, 418, 
* 


— 


in the Time of Lord Chancellor Haxpwicks. 


Thyn. 1 Ver. 296, and Oldham v. Litchfield, 2 Ver. 506. 
praying an immediate decree againſt the defendant perſo- 
o upon his undertaking and promiſe after the teſtator's 
death 3 inſiſting alſo that a debt due from the teſtator ſhould 
not be deducted out of the 100l. by way of implied ſatisfac- 
tion ; for ſuch implication is always liable to be rebutted 
by evidence, and here it appeared to be intended as a 
bounty, although not ſaid ſo. 


For defendant : This is in ſubſtance deſiring the court 
to inſert a legacy, which is not in the will, on the founda- 
tion of parol evidence only. If it is a fraud indeed, it is to 
he relieved againſt ; but there is none here: and fo, dit- 
ferent from Thyn v. Thyn, where there was certainly fraud 
by miſrepreſentation of the fact. But here it did not ariſe 
originally from the defendant ; it amounts at moſt but to 
reach of promiſe, and valeat at law guantum valere poteſt, 
and not in a court of equity on the foot of fraud; as in the 
caſe of Mpitton v. Ruſſel, July 28, 1739, which was a de- 
ie of a leaſchold intereſt to three perſons, ſubje& to an 
2ynuity of 200. per ann. to the plaintiff : the teſtator hav- 
nz afterward a mind to charge the eſtate with a farther 
2nnuity of 151. per ann. for the plaintiff, a conſultation was 
had how to do it : in which H. one of the three was pre- 
ſent: and it was adviſed to take a bond from the three de- 
vices for payment thereof, inſtead of adding a codicil ; to 
which H. agreed: but before the bond was prepared, the 
(ſtator died. This not appearing on the face of the will 
vas not 2 ; but ten years afterward, a bill was brought 
ainſt H. The queſtion aroſe on the conſequence of the 
fact, whether it was proper for a court of equity to inter- 
poſe ? One circumſtance againſt it was the length of time; 
ut the principal, that this was breaking in upon the ſta- 
tute of frauds: and Thyn v. Thyn was there cited. His 
lerdſbip held it a cafe of a very delicate nature, and ought 
o be very ſtrong for relief: that there were ſeveral caſes, 
nich the court would wiſh to relieve, but by their rules 
ould ' not; but that every breach of promiſe is not a fraud 
o induce a court of equity thereto 3 and would give no re- 
det. If it is a promiſe, why not try it at law? and not 
come into a court of equity, which holds not juriſdiQtion of 
fſumpſit ; for if good, it is good on ſome conſideration, 
ion which the law would ſupport it This is to ſet up a 
cgacy, not proved in the Ecclefraſtical court; and by en- 
couraging perjury will overturn the ſtatute intended to pre- 
vent it: but if there were any foundation for this court to 
merpoſe, it muſt be only out of aſſets: otherwiſe it would 

%'Y L2 put 


n 


— 
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CASES Argued and Determined 


( 12 5 put the plaintiff in a better caſe than legatees, and the 


defendant in a worſe by being bound to pay, if aſſets are 
deficient : and if this is in nature of a legacy, the debt 
muſt be deducted; the court always conſidering it a ſatis 
faction, where a legacy is larger than the debt. 


Loxp CHAncELLOR. 


This is a very ſtrong caſe to give the plaintiff relief, the 
rule of law and of this court, ſtrengthened by the autbo- 
rity of the ſtatute is, that all the legacies, unleſs in the 
caſe of nuncupative wills, muſt be in writing, and wrote 
in the will. Then all the rules and arguments laid down 
for the defendant againſt breaking in upon the will by 
parol proof, are true. But notwithſtanding this the court 
has already adhered to this principle, that the ſtatute ſhould 
never be underſtood to protect fraud; and therefore when- 
ever a caſe is infected with fraud, ſuch as the FEeclghaftical 
court cannot relieve againſt (for they may relieve againſt 
fraud in obtaining a will) the court will not ſuffer the ſt- 
tute to protect it, ſo as that any one ſhould run away with 
a benefit not intended. The queſtion then is, whether 
this is a caſe of fraud, ſtrengthened by the promiſe of the 
defendant ? and I am of opinion, that it is. It has been 
taken, as if the fraud muſt be on the perſon, who might 
have remedy at law ; but this court conſiders it as a fraud 
alſo upon the teſtator; for whom none can have remedy 
but a perſon coming here for payment : and here it 1s plain, 
and admitted in all the circymſtances by the defendant, 
except juſt ſo much as he thought, would intitle to a de- 

cree againſt him. But when ſo far as admitted, it gives 
Where but credit to the witneſs, who goes farther ; this therefore i 
one witneſs 
aeainſt an not to be compared to the caſe where there was but one 
anſwer, the witneſs againſt the defendant's anſwer z (f) for the anſwer 
anſwer muſt be a poſitwe denial in teto, and muſt reſt fingy 
mui © * thercon. There is a breach of promiſe 3 but attended 
— in vote, alfo with fraud upon the teſtator as well as the plaintif, 
and reſt by repreſenting as if there was no occafion to alter the 
* will, and comes within the proper juriſdi & ion of this cout 
— impeſition. The caſes cited, of which kind there ar 
ſeveral others, are upon this foundation: nor does this 
caſe differ in reaſon and equity, although that of Thy" "- 
T hyn was attended with other circumſtances of aggravat! 
on. So in 2 Fer. 506, as to the caſe in 1739, I do n 


remember it particularly; and all theſe caſes depend » 


(f) Ante 97. 


T 34a a 


in the Time of Lord Chancellor HaxDwicke, 


the particular circumſtances : but a material difference 
zppears as it is ſtated ; the promiſe there not being made 
by the executors, but by one only of the legatees. The 
promiſe there was in direct contradiction to the written 
will; it is not ſo here, where the defendant 1s executor : 
but | do not give any certain and concluſive opinion there- 
on, Upon the merits therefore the plaintiff is intitled to 
the relief prayed. 


But as to the next queſtion : whether to have an imme- 
date decree perſonally ? Firſt from the nature of the un- 
dertaking, I think it does not bind him perſonally, as it 
would, if he had given the note; for ſuch promiſes mult 
be underſtood with reference to aſſets, otherwiſe men 
might be drawn in; for it ought not to operate out of the 
exccutor's own eſtate, binding only to pay out of the teſ- 
ator's, Secondly, as to the promiſe after the teſtator's 
death: I at firſt doubted if it would not bind him perſo- 
nally; which I would do, if I could: but fear it would 
te going too far upon ſo looſe a thing as this promiſe is. 
is no promiſe. Then there is no conſideration ariſing; 
the plain meaning being not to bind himſelf in a bond, 
but to pay it as a legacy when the year and day ſhould be 
vut, which is all I can infer. (g) At law if an executor 
promiſes to pay a debt of his teſtator, a conſide ration muſt 
be alledged; as of aſſets come to his hands; or of for- 
bearance z or if admiſſion of aſſets is implied by the pro- 
miſe : otherwiſe it will be but nudum pactum, and not per- 
onally binding upon the executor; and this being ſo ſoon 
mer the teſtator's death, the executor might not know 
the value of the effects. 


The queſtion then is, in what order the plaintiff is ta 
One, ſince it is a decree out of aſſets : which muſt be ſo, 
4 not to break in upon other legatees; which would be 
'urning it into a fraud upon them, by making them abate 
a proportion upon a deficiency ;z for that indeed would 
'reak in on the ſtatute of frauds. So that this promiſe by 
te executor and reſiduary legatee amounts to payment 
vt of the ſurplus, | | 


(h) But 


\'t) Aſumpſic lies againft an executor for a legacy, on a promiſe in con- 

ation of aſſets; but if the action is brought perſonally in his own 

. judgment can only be de bonis propriis. Cow per 284, 289. Cro. 
91, 406. 


(126) 
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_—_ 
Coſts a- (h) But the plaintiff muſt have coſts perſonally to thi; 
gainſt exe- time, the defence being on a wrong foot; the anſwer ey 
cutor. | 
- five and contradicted. 


Legacy As to the debt, although I think the caſes of ſatisfaQion 
larger than hy implication barely have gone far enough : yet I cannot 
a debt, a FY . n « N 

latis faction diſtinguiſſi this, nor can I take it upon a different foot, than 


for it, if it had been in the will. So it muſt be deducted, 


Caſc 74 Bingham verſus Bingham, October 27, 1748. 


Maſter of the Rolls for Lord Chancellor. 


N agreement was made for the ſale of an eſtate to 
the plaintiff by defendant, who had brought an cje- 
ment in ſupport of a title thereto under a will. 


The will was to have the purchaſe money refunded, 1: 
it appeared to have becn the plaintifF's eſtate. 1 


Equity re- Tt was inſiſted, that it was the plaintiff's own fault, ts | 


— ©; whom the title was produced, and who had time to con 


takes. ſider it. 
Decreed for the plaintiff with coſts, and intereſt for the 
money from the time of bringing the bill; tor though ns 
( 2 7) fraud appeared, and the defendant apprehended he had, 
right, yet there was a plain miſtake, ſuch as the cout 
was warranted to relieve againſt, and not to ſuffer the de. 
fendant to run away with the money in conſideration e. 
the ſale of an eſtate, to which he had no right. 


Peacock 


(h) In 2 Vol: 85, executor decreed to pay coſts for miſbehaviour; 20 
in 1 Brown, 362, he was refuſed coſts, as the expence was occaſioned 5) 
his own delay, though executor has a claim to colts, Poſt, 3% 2 V* 


635. 
(i) Ante 106. 


his 
Va- 
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to 


d. 


as 


in the Time of Lord Chancellor HARDWICRE. 


Peacock verſus Monk, October 28, 1748. Caſe 75. 


Dmiral Lefteck, going to ſettle his affairs, upon the A. makes 
A ſame day 17th July, 3746, makes two inſtruments : B. Executor 
one he called a deed by way of agreement between him e ee 
and the defendant Mont; the other he called his will: by wh. by deed 
the deed he puts 4ooo/. into the hands of Mont, to pay to of fame day 
the admiral himſelf for life an annuity of 160. and atter- —_ — 
wards to pay 1000l. a-piece to Peacock and Cockburn, if , 9 ＋ 
they ſurvived him: and an annuity of 100. for life to to 4. for 
Mrs. Knowles his houſekeeper, if ſhe ſurvived him: the life, and at- 
refidue to Monk, Proviſe, that it the 160/. annuity be un- —_—_— 
paid after any quarter-day, Mont ſhall repay the 4000ʃ. to piece to C. 
Mr. Leſtock himſelf, to be placed out in the names of and P. and 
Lale and Monk. By the will he makes Monk executor , 
ind refiduary legatee. —— 
Sc. it is 2 
oluntary and teſtamentary act, and void againſt the general creditors within 13 Cl. 

After his death Mont made ſome payments: but diſcon- ad 
inued them upon notice of a bond creditor ; apprehend- 
ing there would not be ſufficient to pay that and the others 
allo : which occaſioned the preſent bill by the three perſons 


claiming the benefit of the truſt ariſing under the deed. 


Objected, that they had not made the bond creditor a 
Jarty, who had alſo filed a bill, and would have a right to 
ay, that nothing done in this caſe would bind, him; and 
therefore both cauſes ſhould come on together, leſt there 
might be inconſiſtent dacrees : nor could even the plain- 
iT or the defendant otherwiſe be ſaſe. In general on a 
demand againſt an executor, it is not neceſſary to bring 
ne other creditors before the court, but the executor only 
no is the proper perion to defend, and will be ſuppoſed to 
do this duty. But here the demand is not out of aſſets, 
but out-of a ſpecific thing; and it is a mixed cauſe, dit. 
tering from the common caſe ; the executor being con- 
nor in the covenant, and ſo concerned himſelf; and 
dalluſion between him and the plaintiffs "__ be object- 
©; nor may he be able of himſelf to make ſo good a de- 
tence; and ought not to be put thereto without having 
tnole parties, who till are intereſted, and as to whom he 
but a truſtee. 


To which it was anſwered, that in general it was ſuſſici- 
ent for a plaintiff to bring before the court thoſe perſons, 
| | who 
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CASES Argued and Determined 


who could intitle to make a decree in his favour : alt 


perſon who will enable the defendant to make 2 defence; 
which is done here. The perſon objected not to have been 
made a party, is only in nature of a common creditor, 
and then if there are any other debts, the plaintiff will be 
bound to make all, even fimple contract creditors, parties; 
which would render it impracticable to come at a debt in 
this court; and is the 1eaſon, that in the caſe of execy- 
tors, the court acts oppoſite to its own rule in other caſes 
of making all perſons intereſted parties. 


( 12 8) there are ſeveral caſes, where it is neceſſary to bring evety 


Lord Chancellor would not determine this queſtion, till 
he heard the merits. | 


The plaintiffs offered to read evidence of the ſervices 


done by them to Mr. Leftock, as a conſideration of the 


deed, it was oppoſed, becauſe no conſideration was men- 
tioned in the deed to warrant the reading. 


| = Loxp CHANCELLOR. 
Where any This proof ought to be read: the conſequence afterward 


confidera- muſt be conſidered, compared with the nature of the deed; 
non 15 men 


tionedina a : M6 
deed, and tion is founded: for to be ſure where any conſideration 13 
not ſaid mentioned, as of love and affection only, if it is not ſaid 
— alſo and for other conſiderations, you cannot enter into proot 
ra- . . 
tions, you Of any other: the reaſon is becauſe it would be contrary 
cannot en- to the deed ; for when the deed ſays, it is in conſideration 
1 of ſuch a particular thing, that imports the whole conſide- 
— 3 ration, and is negative to any other. But this is a middle 
otherwiſe Caſe, there being no conſideration at all in the deed. | 
where no will ſuppoſe two caies : one at law, before the ſtatute ena- 
— bling the bringing an action at law on promiſſory notes, 
in the deeg, Without proving a conſideration. Theſe notes were fre- 
quent without ſaying any conſideration ; yet before that 
act a conſideration muſt have been ſhewn at law: and it 
might have been there ſaid, it was contrary to the writing. 
The other is a caſe in this court; ſuppoſe a father has a 
ſum of money, being a gift to a child from a collateral re- 


lation, in his hands; and makes a bill of ſale of goods, 


| 8 here the child may ſhew, this gift was in ſandtion 
or what was in his hands from the collateral relat ion. 


The 


it differing from the common caſe upon which the objec- |} 
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in the Time of Lord Chancellor Hazpwicke. 


The ſervices proved were, the aſſiſtance given to Mr. 
Leſtack by two of the plaintiffs, in making his defence upon 
his trial by a court martial, and the pains and labour they 
were at; and that Knowles the other plaintiff nurſed him 
in his illneſs. As anſwer was alſo read, in which he ac- 
knowledged the ſervices of the plaintiffs, one of whom was 
his nephew; and that he would ſettle his affairs, and make 
a proviſion for them. 


And it was argued for the plaintiffs, that they had a le- 
gal claim in Leftock's life. The deed is fair, he might diſ- 
poſe of his property; nor will the reſerving an intereſt to 
himſelf make it otherwiſe, If a creditof is ſatisfied to take 
the debt in a way moſt for the debtor's caſe, other credi- 
tors after his death cannot ſet aſide this compoſition ; which 
ſhews it not to be a teſtamentary act. Suppoſe, inſtead of 
paying it to Monk, he had paid it to the plaintiffs to whom 
he was indebted, upon their paying him the intere@ for 
life; it would be good, and not applicable to the debts at 
large : otherwiſe it would be out of the power of a debtor 
o compound, or do any thing but directly pay the money 
down. It ceaſed to be his eſtate, and though by the provi/o 
it might come to his hands again, ye he could not appro- 
priate it to other purpoſes than in the original engagement, 
This is not ſuch an act, as the rules will not warrant. 
The ſtatutes of fraud take not in tranſaQions of this ſort ; 
all the acts of parliament proceeding on a foundation of 
aliening with a view to defeat creditors. If a debtor, in- 


(129) 


lead of paying a ſum of money, lays it out in purchaſe of 


land, and agrees with the creditor to limit it to himſelf for 
lite, remainder to the creditor in ſatisfaction of the debt; 
it could not be defeated. Nor is there any inſtance, where 
2 purchaſe ſhallhbe looked on within any of the acts men- 
tioned in 13 Eliz. Fletcher v. Lady Sidley, 2 Ver. 490. The 
plaintiffs had at the time a claim againſt him, which his 
ceath cannot alter; and aſſets are conſequential to the right 
the party had in his life. Its not being reyocable in its 
own nature, which is the criterion of a teſtamentary act, 
news it not to be ſuch : nor was it in contemplation of his 
death, for certainly juſt before his death he could not diſ- 
poſe of his goods ; but he might have made them this re- 
compence immediately for their ſervices 3 which would not 
then have been reſcindable or fraudulent ; nor could the 
court follow it into their hands. Then the poſtponing it 
till aſter his death, which was done out of affection to him, 
4 the plaintiffs might have brought an action and recover- 
<1 damages, is far from making it fraudulent. The deed, 

though 


- 
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though not expreſſed to be for theſe ſervices, yet from the 
proof read appears to be ſo, and to be accepted by the 
plaintiffs in recompence, by their not demanding any 
other: nor will the court weigh it with exactneſs, or fend 
it to a jury to {ce whether the conſideration be adequate or 


For the defendant : The queſtion is, whether this is to be 
conſidered as aſſets of Le/tock, and fo charged with debts in 
general ; or as a ſpecific thing, in which the plaintiff; 
are intereſted, and have a demand againſt Mond in his own 
capacity? The deed imports on the face of it, to be with- 
out conſideration às to the plaintiffs though as between 
Leſtoct and Monk it is on conſideration. Then the plain- 
tiffs call in aid the ſervices ; but the value thereof does not 
appear; the evidence not ſtating it, nor is it ſuggeſted by 
the bill: and though the plaintiffs were intitled to bring 
an action upon the cafe for them, that is not ſufficient ; for 
the plaintiffs want to have a ſpecific thing for the purpoſe 
by contract of the party; for which it is neceſſary to ſhey, 
that ſuch was the intent, and that it was accepted by the 
plaintiffs as a ſatisfact ion for the debt due for thoſe ſervices; 
which will not be be preſumed. When that acknowledg- 
ment by Mr. Leſtoct was made, does not appear; ſo that 


it ma applicable to any other intent to make a pfovi- 


. 


4 


ſion for the plaintiffs; but making a proviſion is different, 
and imports a bounty, and makes again(t the plaintiffs. 
Suppoſing then, no conſideration; the queſtion is, whe- 
ther it is not the property of the teſtator, ſo as to be aſſets? 
The ſettling of an eſtate without confideration makes it 
void as to creditors ; though perſonal eſtate may be given 
away in one's life, yet mult the poſſeſſion be parted with; 
tor the retaining that will be conſidered as“ a fraud in lau 
or equity; and here he himſelf was to receive the benefit 
of this contract during life; the plaintiffs only claiming 2 
reverſionary intereſt afterward : and though it is not ſtrict 
ly under a teſtamentary inſtrument, yet it is to have the 
effect of ſuch, only that is not revocable : and yet on? 
contingency it might again be his eſtate : and there is no 
caſe where the party on a diſpoſition has retained the in- 
tereſt: in his life, that the court has held it not to he affets. 
As in the caſes of bankruptcy, and on the cuſtom of Londen; 
for a father might give what he will to a child-withovt 
fraud; but if he-retains it himſelf, it is a fraud upon the 
cuſtom. As on a bond to provide for a child after dis 
death; the child may have the benefit out of the teſtamen- 


tary part; but not againſt the widow: or children. 2 
ä N are 


in the Time of Lord Chancellor HARDwIck E. 


ler. 102. and Combes v. Ellin, March 2, 1747, where an 
old freeman purchaſed a term for years after a ſtranger's 
death with his own money in the name of himſelf and his 
wifc jointly, and died. The children brought a bill, to 
have this leaſehold diſtributed as part of his perſonal eſtate ; 
and the court was of that opinion, and that it ſhould take 
place againſt the wife's ſurvivorſhip : for being purchaſed 
with his own money, it ſhould be the ſame as if it was for 
himſelf for life, and afterward to his wife; which is a 
direct anſwer to Fletcher v. Lady Sidley. 


Lord CHANCELLOR. 


Chat caſe in 2 Fer. 940. was only the inclination of the 
court on the argument of counſel ; and it would be dan- 
gerous to allow the arguments, which are there : and as 
to the caſes on the cuſtom and bankruptcy,gghey are not 
applicable; ſtanding on particular reaſons. 


All the queſtions ariſing between the parties fall under ( I3 I) 
o general heads, he objeQtion by the defendant for 
_ of parties: and the true merits of the plaintiffs de- 
man | 


: As to the firſt, I was willing to poſtpone it, till I went Not necei- V's 

into the cauſe on the whole merits ; becauſe the caſe is 2 

particular in its nature; the perſon who is covenantor, than the 

being alſo executor ; and the rather, becauſe it may ſave executor | 

expence to the parties, and probably prevent further liti- ys whe 

gation in the other ſuit. The objection does not prevail: — — 

and if allowed, might make an inconvenient precedent. teſtator for 

The true queſtion is, whether the property ariſing under bim, credi- 

this deed, and benefit of this truſt, muſt he conſidered dad le- 

45 the plaintiffs property, or part of Mr. Leſiee#'s perſo- 

nal aſſets ? for to that it will reſult ;- that is, part of the . 

produce of his perſonal eſtate ſo diſpoſed of as not to bind 

creditors, Ihen who 1s the proper perſon: to make de- 

lence, and to infiſt that this is not ſuch a diſpoſition, but 

the executor ? It is ſaid, that ſtill the creditors are inte- 

refled ; the executor as to them being but a truſtee, and 

ought not to be put to make that detence without having: 

them parties. Whether fewer gr more creditors makes no 

difference ; for the court muſt go on ſome rule: and the 

queſtion is, whether it is neceſſary to make more than the 

exccutor party. It is truly ſaid for the plaintiffs, that it 

bound to make one, they are bound to make all, even ſim- 

i contract creditors parties; they having an equal right 
f * : to 
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CASES Argued and Determined 


to controvert that point; for if what the defendant inſiſt; 


upon is right, the plaintiffs can no more claim in preju- 


dice of one, than the other : which would be a ſtrange 
rule, and muſt then be always done. Theſe caſes often 
ariſe ; and the direction is to take an account, c. and 
all the creditors to come before the maſter to prove their 
debts ; which if they do, and it is objected, that they are 
not creditors for valuable conſideration, that queſtion might 
be entered into there, and come before the court upon ex- 
ceptions. If indeed there is a bill by a fingle creditor or 
perſon claiming part of the eſtate, as it is here, the court 
at the hearing the cauſe will and ought to determine it: 
but that is not neceſſary in all caſes, (k) and ſhews it not 
neceſſary to bring all before the court ; the executor in all 
caſcs ſuſtaining the perſon of the teſtator, to defend the 
eſtate for him, creditors, and legatees : but if colluſion, a 
particular caſg muſt be made of that. But here the ob- 
jection and Mfence made, ſhews no colluſion between the 
executor and the plaintiffs; and there is a plain anſwer to 
the executor's not being able to make ſo good a defence, 
viz. that here he is alſo contractor with Leſlocł, and party 
to the tranſaction. 


As to the next point, on the merits: I have been wil- 


ling to give great attention to find foundation to deeree 


this demand for the plaintiffs, as a demand for valuable 
conſideration, without incurring the danger of a precedent 
againſt the rules of law and of this court particularly. 
The ſervices were probably very beneficial, and deſerved a 
reward; but upon the whole circumſtances, I cannot be ſo 
ſatisfied as to allow this diſpoſition to prevail; which might 
Chalk out a way, whereby any one, who intended a bounty 
to a particular creditor, might at the inſtant of making his 


will do that, which would amount to a legacy in its na- 


ture, by ſevering part from the reſt, and the other credi- 


tors go without ſatisfaction. The obſervation is right, that 
this deed is in two reſpects, being for valuable conſideration 


with reſpe& to Mont the grantor ; but not as to the plain- 
_ tiffs : for I am very doubtful, notwithſtanding the merits 


of the ſervices, whether they were ſuch, as would intitle 
either of the plaintiffs to an action againſt Mr. Leſſocl. 
"PF ere 


(k) In a bill againſt the executor by creditors on legacies, it is not ne- 


- ceſſary to make the reſiduary legatee a party, though Lord Loughborough 


thought, as being intereſted, he ought to reſiſt the demands, and that all 
parties intereſted ought to be before the court, but the practice being faid 
to be contrary, it was ſo decreed, 1 Brown, 303. 1 Eq Ab. 73. Fl. 
13. 2 Brown, 87. 


in the Time of Lord Chancellor HARDWIC RRE. 
There is only proof of the facts done; but of no promiſe 


to recompence : what demand could Knowles have againſt 
him? I cannot preſume that ſhe was paid no wages, or 
that he intended to pay her merely by giving this annuity 
afterward, if ſhe ſurvived him ; and the acknowledgment 
in the anſwer is like a man providing for relations; not 
paying a debt, but a bounty out of gratitude for ſervices 
performed: and the words themſelves only import that : 
he has reſerved exaQly the intereſt at four per cent. for 
himſelf for life, giving only a contingent intereſt to the 
plaintiffs, if they furvived him ; which is a ſtrange way of 
paying a deht. It is true, by a particular contract proved, 
a creditor might accept ſuch an intereſt by way of accord 
and ſatisfation 3 but that ſhould be proved. Suppoſing 
more proof that theſe ſervices were ſuch, for which an ac- 
tion could be maintained : it was not accepted as a fatis- 
faction; nor any contract binding to ſuch, acceptance, 
which ought to be in all caſes of this kind; that is, ſup- 
poſing it a debt: ſo that it is merely voluntary in confide- 
ration both of law and equity, as to others claiming for 
valuable conſideration, whether ſpecifically, or as general 
creditors. Then as to the conſequence, and whether it 
could be good againſt creditors : it depends on its being 
fraudulent or not. I do not mean as to the intent, (al- 
though there is ſomething like that) but a colourable fraud 
againſt creditors in the notion of this court; and I am of 
that opinion, from the act 13 Elia. which includes all 
goods and chattels: and though money has no car-mark, 
yet if in truſt, it is another matter; for though it he not 
the ſpecific 4000. which was paid, yet it is the profits 
thereof; which is equally within the words of the ſtatute ; 
preventing creditors from a ſatisfaction for their debts by 
taking part of the debtors property. But there is ſomething 
bringing it nearer to thoſe caſes, which have been deter- 
mined without any difficulty; that if there is a power of 
revocation in ſuch a deed, it is a conſtant evidence of 
fraud: and here is that, which amounts thereto by the 
proviſe 3 putting it in the power of Monk to enable Leſ⸗ 
act to defeat it: or it might be done by colluſion, to which 
the only anſwer attempted to be given is, that though it 
would defeat Monk's intereſt, ſtill the truſt for benefit of 
tie plaintiffs would ſubſiſt. But what remedy for that 
ruſt could the plaintiffs have againſt Lefteck ? becauſe it ( [ ) 
is not a contract for valuable conſideration ; for then they 33 
might come here for a ſpecific performance; but being 
merely voluntary and nudum partum, upon a bill brought 
here, it muſt be diſmiſſed. And there is one 0 — 
looks 
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CASES Argued and Determined 


looks like ſuch an intent; that on its being repaid to Le 
tock for default of Mont, it was ſtill to be placed out in the 
name of Monk, making him truſtee again. But abſtraQ- 
ed from the ſtatute, and although it never had been made, 
upon the particular circumſtances, this would not be bind. 
ing on creditors in this court. Monk being both executor 
and contractor in the deed, and both inſtruments being 
done at the ſame inſtant (as it muſt be taken, being on 
the ſame day) it ſpeaks the whole to be a teſtamentary ad. 
Then why were they divided but to give the plaintiffs a 
preference to other legatees or creditors? In ſeveral caſes 
the nearneſs of one act to another makes the court take it 
as one, fo that it is a teſtamentary act; though not ſtrifly 
ſo, becauſe not revocable : yet I have ſhewn how it might 
be revoked. And wherever a court of equity finds ſuch a 
turn given to a tranſaction to defeat creditors, reſerving 
the bencfit of it to the perſon himſelf ; the court will be 
very nice to find out a diſtinction for creditors. It is true 
indeed, that a man may give money in his life, as he 
pleaſes, without creditors calling to an account, of having 
it refunded : but then he muſt abſolutely depart with the 
benefit of it during his life; otherwiſe a court of equity 
will inquire very ſtrictly into it. So here there is no part- 
ing with the uſuſructuary intereſt ; and it ſhall not prevail 
againſt creditors even by ſimple contract, but againſt te- 


fiduary or other legatees they are intitled by their ſpecific 
lien on it. 


. AST eld 
—— — — _ — — 


But then a queſtion ariſes among the plaintiffs them- 
ſelves, whether Knowles ſhall abate in proportion with the 
others? For an annuity has been determined to be a ſpe- 
cific legacy and not to abate with pecuniary. But here the 
legacy is a ſum of money, and the annuity in truſt there- 
out, and to come out of the whole. 


Reſerve that queſtion. 


Caſe 76. Butterfield verſus Butterfield, October 29, 1748. 
Poſt, 154+ Appeal from the Ro/ls, where it was heard as a cauſe by 


conſent. 
De viſe of HE bill was to have a queſtion determined, which 
. 3 = aroſe on the will of T. Butterfield, viz. © 1 defire, 
3 ſecu- that 100. band be put out on good ſecurity for my fon T. 
rity for 7. . Butterficld, 
B. that he 


may have the intereſt for his life, and for the heirs of his body : if he de without 


he :s, then over. The whole property veils in the firſt taker, and the limitation too | 
remote. | 


N r T 9 WF. 


in the Time of Lord Chancellor Hazpwicks. 


Butterfield, that (1) Be may have the intereſt of it for his 
life, and for the lawful heirs of his body : and if it ſhould 
laß pen, that he ſbould dic without heirs, it ſhould go to 
my youngeſt ſon John Butter field, and the lawful heirs of 
his body. 


The queſtion was whether T. Butterfield ſhould have it 
25 his own property abſolutely, or only the intereſt for life; 
and afterward for the benefit of his children, if any ; with 
a limitation over to his brother; but the brother gave up 
his intereſt. 


And it was argued to be an eſtabliſhed rule, that where 
perſonal eſtate is given for lite, and then to the indefinite 


heirs of the body, there being no_recovery by which the 
intail of perſonal eſtate can „the farſt taker may 
Mole of It, as 7 — aud TR a perſonal cannot 


deſcend as a real eſtate, yet if it was intended to go in that 
courſe of deſcent, which would be an intail of land, *the 
firſt taker has the abſolute property, and remainder over 
cannot take effect. Then here it plainly was meant to the 
heirs of the body, as heirs 3 which cannot be confined to 
any particular child or children by purchaſe ; for then the 
inſtant they were born, it would veſt in them, and their 
repreſentative would take, which could not be ſo here: 
Nor could he mean children living at time of the death, 
for if ſuch child died, leaving iſſue, he meant the grand- 
children ſhould take. In Lord George Beauclerc v. Miſs 
Dormer, June 17, 1742, a diſtinction was contended for, 
that where a real eſtate was limited after a death without 
iſue, it ſhould be conſtrued indefinitely: but if a per- 


ſonal, the court would ſuppoſe it to mean at the time of 


his death; but his /ord/bip held, that in caſe of a perſonal- 
ty, it was after an indefinite dying without iſſue, and too 
remote» Was this queſtion upon a limitation of real 
eltate, it would not bear an argument, fince the late de- 
termination of Ceſſin v. Colſon in B. R. Bag ſhaw v. Spen- 
cer, Pot. ſo that if this was a real eſtate, it clearly would 
be an eſtate tail. 


LoxD CHANCELLOR. 


(134) 


My apprehenſion is, that if this was of land, it would 


bz an intail 3 (m) and that therefore it veſts the whole pro- 


perty 
(1) 2 Vol, 263. 

m) Where there is an expreſs limitation of a chattel by words, which if 
pled to a freehold, would create an expreſs gate tail, the whole interett 
'elts abſolutely in the firſt taken, and the limitation over is too remote; 
but where there is no expreſs legal limitation, the court will conſider the 
atenti on of the teſtator, Per Aſburſt, Jul. Durnſord, and Eaſt, 596, 


CASES Argued and Determined 


perty in the-firſt taker : but there is one circumſtance to 
differ this from the common caſe, viz. that here is no 
gift of the 400. to J. Butterfield ; for then I ſhould clear- 
ly have thought him intitled to the abſolute intereſt and 
property thereof, and the deviſe over void, as a deviſe 
of a perſonalty after ſuch a limitation as would be a clear 
intail of lands, and too remote a contingency ; becauſe 
heirs of body import ad infinitum, if nothing to reſtrain is 
ſuperadded : and in thoſe caſes, where ſomething is ſuper- 
added, both courts of law and equity have with much dit- 
ficulty come into a conſtruQtion to reſtrain it to iſſue living 
at time of the death; as the firſt words import ad infini- 
tum. In the deviſe over to T. Butterfield, where it un- 
doubtedly mnſt veſt the abſolute property, the teſtator has 
uſed the ſame words, except for life, leaving no reverſio- 
nary intereſt or chance to his executor or reſiduary legatee. 
Then why ſhould ;t not be ſo in the other ? In Miſs Dor- 
mers caſe, I held a deviſe of a perſonalty to one, and the 
heirs of the body generally, veſted the abſolute property 
in him, and no deviſe over could be, if nothing more. 
The only thing ceating a doubt is, that here the intereſt 
only, and not the thing is deviſed to him ; unleſs the 
word for imports a truſt for him, which is the ſame as a be- 
queſt to him, it is giving him the intereſt for life; which 


whether expreſs words of gift, or the law conftrues it ſo, 
makes no difference *. | 


(n) Let it ſtand over : and in the mean time I will look 
into the caſe of Miſs Dormer. 


I am always more jealous, where cauſes are argued on 
one fide only: and though J. Butterfield gives it up; yet if 
a right is in the children of the firſt taker, the court 15 
bound to take care of it, as much as if the other had iv- 


faſted on it. 
Oke 


* The caſe of Peacock v. Spooner had been cited; which Lord Chancelw 
ſaid he knew not what to make of ; nor of the opinions of the judges, who 
were extremely divided, as appears from the minutes, and that Lord Her 
court diſallowed it, 


(n) Supra, 154- 


in the civil law is called the uſufructuary benefit ; and | 


„0 


in the Time of Lord Chancellor HARDWISEE. 


Oke verſus Heath, November 4, 1748. Caſe 77. 


the marriage of Elizabeth Paſimer with Sir Milliam wife hav- 
() Smith, 10,0007. were by articles 765 17, 1718, veſted ing by mar- 
in truſtces, to be laid out in the purchaſe of lands, to be e 
ſettled on the huſband and wife for their lives: then for — A* 
the iſſue, if any: if none, a term of 500 years was ereat- wiil to ap- 
ed, that if the wife died in life of the huſhand, the truſ- point 4ecol. 
tees ſhould raiſe and levy 40001. for ſuch perſon or perſons, 10 gene 
azare or ſhall be her kin, and for none other whatſoever, gf appoint- 
2 ſhe by any deed or will, or writing under hand and ſea} ment to go 
purporting, or in nature of a laſt will, ſhall, notwithſtand- — 
mg coverture, direct, limit or appoint, to be paid within tute: ap- 
twelve months after due, in ſuch manner as ſhe by the ſaid points by 
ved, &c. ſhould, Cc, and for default of appointment, to will to C. 
bz paid and divided among ſuch of her kin as by the ſta- — — 
tue of diſtribution would be intitled to her perſonal eſtate, in contide- 
t ſhe died unmarried and inteſtate. But if the money ration of it. 
was not laid out in lands, then after payment and deduc- — = 
ton of the 4200. to ſuch as ſhe ſhould appoint as afore- Ihe ap- 


ad, the reſidue and ſurplus ſhould be paid to her huſband. pointment 
is void, and 
it ſhall fall into the reſidue, but the annuity ſhall be a charge thereon, 


Having no iſſue living ſhe on the fifth of May 1743, 
males a will, and reciting her power ſhe ditects, limits, and 
:ppoints the 4000. to be paid to her nephew Vn. Gill for 
on uſe and benefit: but in conſideration thereof he 
o pay to his mother an annuity of 100. per ann. during her (1 36) 
ite for her ſeparate uſe, and to enter into a bond with a 
penalty for payment thereof. And all the reſt and reſidue, 
«t what ſhe had power to diſpoſe of, ſhe gives to her niece 
fan Gill alter paying ſome legacies thereout. 


IWilliam Gill dies in her lifetime; ſhe dies; her huſband 


urviving, 


The plaintiffs were part of her next of kin, claiming 
under the articles by the ſtatute of diſtribution in de fault 
appointment, by the death of the appointee in her 


ins 


A croſs bill was brought by—G1/!, father of the appoin- 0 
de, as repreſenting him, and alſo for the arrears of his 
Vol. I. N wite's 
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wife's annuity, who was dead, and by Heath and his wile, 
Suſan claiming the whole by the reſiduary clauſe. 


For the plaintiffs it was argued, that Suſan Heath was | 
not an object within the articles; not being in efſe at the 
time of making them; and the articles only deſcribing the J 
perſons, the proportions muſt be now ſettled by the court; 
which will make an equal diſtribution per capita and not per 

- flirpes, as held in Thomas v. Hole, Caſes in the time of Lord 
Talbot 251 : where a perſonal eſtate was left to be equally 
divided among relations : and decreed, that the ſtatute of 
diſtribution ſhould be the rule as to the perſons to take, but b 
that they ſhould take per capita. So in 1 Wm. 343. the 
appointment was complete; ſo that it could not be intend- 
ed, that this 40004. ſhould fall into the refidue, out of which 
legacies are alſo given. 


Then as to the claim of Gil: where a legacy is given 
to A. and out of it to pay to B. though A. dies in the lite 
of the teſtator, it will not defeat the legacy to B. But that 
is, where the fund given to the firſt taker, is made the 
fund, out of which the fecond legacy is to ariſe ; as held 
by his Lordſhip July 6, 1743. But here it is different, be- 
ing an abſolute bequeſt to the nephew; and in conſiderati- 
on thereof a direction to ſecure an annuity ; but indepen- 
dent of the fand; which therefore is not liable thereto. 
Where the ſecond legacy is given by way of truſt out oi 
the firſt, or of remainder, although the firſt fails, the 
other will ſubſiſt; but not where it is by way of condition 
which diſtinction was taken at the Rolls, ; — 7, 17395 
where the deviſe was to a wife, deſiring ſhe would leave it 
to relations: and fo different from the caſe in 2 Per. 116. 
where the legacy was annexcd to the other on condition, 2 
it is here. 


And further, as to the reſidue : where a perſonal legacy 
is given to A. and the reſidue to B. though the firſt fails, 
the reſidue will take it in, from the intent ; ſweeping in 

( r ) every part, which by any act whatſoever could come with- 
37) in it: but no ſuch intent is here. If a particular farm 1! 
devited to A. in fee; the reſidue to B. A. dies in life ofthe 
teſtator: it was ſcttled lately in C. B. that the reſidue ſhould 

not take it in. 


For. it was ſaid, the teſtatrix has executed her 
power, although that execution during her life is revoc?- 
dle; arifing from the nature of a wil, by which it wi 

appointed 


in the Time of Lord Chaneellor HA DR WIC EE. 


appointed with that intent. The queſtion is, whether that᷑ 
eontingency, which depended on her nomination, being 
executed and put an end to by her, it was ſuch an intereſt, 
23 is tranſmiſſible to the repreſentative ? The general ob- 
jection thereto is from its being a teſtamentary diſpoſition, 
and like every other lapſe ; which is ſo, if mere teſtamen- 
tary. But this not properly a legacy; the ſettlement hav- 
ing entirely diſpoſed of it to ſuch of her kin as ſhe ſhould 
appoint, leaving her only a naked power and no property; 
ſo that ſhe could not give it by will to any other than thoſe 
ſhe was confined to: and the power operates, as if the 
f erecution thereof had been in the original inſtrument; 
i and if ſo, notwithſtanding his dying in her life, it will go 
h to his repreſentative. As in the caſe where one deviſed all 

the reſidue of his perſonal eſtate after death of his wife to 
de divided among A. and B. and five relations: the five 
relations died in life of the wife; their repreſentatives were 
e WJ "= vithſtanding held intitled. The reaſon of a will's paſ- 
ing no * till the teſtator's death is, from the not ion the 
de b has of its paſſing part of the teſtator's property : but 
i; WI is, when the perſon takes only under the will, There 

no inconſiſtency that the repreſentative ſhould take where 


U. * anceſtor could not: as in Co. Lit. 378. b. a gift of A. 
el nd B. remainder to the heirs of him who died firſt. Sup- 
0. dee an eſtate for life, remainder to B. on a contingency, 


ad B. dies, before it happens: his heir may take after- 
ward, when it happens. Suppoſe it was in truſt to A. if 
de appointed it; it is contingent, and if ſhe appoints af- 
er his death, it becomes certain, and deſcends to his re- 
9" enrative. So in a leaſe to A. for ſo many years as B. 
| hall appoint. So if given on a chance, then the ſurviving 


* not ſurviving the teſtatrix makes no difference. And 
4 burnet v. Holgrave, Eg. Ab. 296. is in point. 

Hat ſuppoſing him not ſo intitled : the annuity to his 
il ite was not lapſed by the death of his ſon ; but had con- 
in wance during her life, ſo as to be a charge on the 4000l. 


b. be annullity of a legacy will not annul a charge thereon, 
ing as another legacy, 2 Domat 192. And notwith- 
anding the proviſion of the bond, the mother would have 
frhe . | * * 
{right to ſecure it on the land; if not, it is a condition; 
vr non- performance of which the court will lay hands on it, 
nd make him a truſtee: as in Jig v. Wig, July 2, 1739, 
fiere was a deviſe of real eſtate, on condition to pay gol. 
"three grandchildren equally to be divided between them. 


as e devidge on condition died in the life of the teſtator / 
an 
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and though it was void as to him, it was held, that the gol. 
was a charge on the land, and ſhould be paid. 


For Sir William Smith it was inſiſted, that there having 
happened a loſs on ſome of the funds, on which the 
10,0001. were laid out, that loſs ſhould be borne by the whole, 
and not by the reſidue above the 4000. according to the 
maxim, that where there is a lols to ſeveral parties, ſtand- 
ing in the ſame circumſtances, it ſhall be borne equally ; 
unleſs there is ſome ſpecial agreement to the contrary : as 
in Chambers v. Chambers, Eg. Ab. 115, 


Lond CHANCELLOR. 


There is ſomething particular in this caſe ; which ought 1 
to be taken notice of, viz. the manner of bringing on the 4 
croſs bill; being by two diiTerent ſets of parties making , 
diffcrent demands againſt one another, and by different 
counſel. Had it come only upon the croſs bill, it ſhould 
have ſtood over, to have one of them made a defendant, 


in order to convert their diſtinct intereſts : but the origi- Wl ., 
nal bill, to which both are made partics, makes the hear- F, 
ing it in this manner regular, and that a complete decree WI ,. 
may be made thereon. hy 


The queſtions as to the rights of the parties are ſeveral: 
but all relating to the 4000. whether the appointment to 
the nephew be good, or become void by his dying in 
ſife of the teftatrix ? If void, then whether the 40000 or 
any part of it, belongs to the plaintiffs as ſome of the next N 
of kin of the teſtatrix, or goes to Mrs. Heath by the rei- 
duary clauſe ? Then as to the annuity of 1004. given by 
the will in conſideration of the appointment, Then a 
between all the parties claiming an intereſt, and Sir M. 
2 Smith in reſpect of the loſs happening on the gro' 

und. | 


As to the firſt : I am of opinion, notwithſtanding the 3 
reaſons and the authority preſſed upon me, that it is vo! 3 
by the nephew's death in life of the teſtatrix ; firſt from the * 
nature of the articles and intention of the parties; which 1 
was to reſerve part of her fortune ſubje& to her diſpoſition The. 
if ſhe died in her huſhand's life: but having it in conten i . 
plation that it might be kept in money, if they plealed,!! "Ma 


that caſe there is a diſtin& particular truſt ; the view bein 
plainly to give her as much power to diſpoſe of or leave! 
behind her to her own kin, excluſive of her huſband, x + 
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de was unmarried at her death. They rightly conſidered, 
that if they only gave her power to diſpoſe of it, the huſ- 
hand might overturn it; or if ſhe died without diſpoſing, it 
xould go to him: or if it was to her, her executors or ad- 
miniſtrators, he as adminiſtrator would be intitled to it. 
To ſecure it therefore againſt him, and againſt accidents 
o in all events, that ſhe might not be induced by good or 
in{1re to give it to him, fhe was limited as to her pow- 
en to give it to her kin, and ito prevent accidents they pro- 
ide for a direct inteſtacy. As to the obſervation that ſhe 
as confined to give it to ſuch of her blood as were in be- 
e hefore the marriage, that is not the conſtruction of the 
zrticles : the words, or Hall be, import the contrary ; it 
neant ſuch as ſhall be derived from the ſtock, in oppoſition 
the kindred by marriage. This view being remembered, 
will go a great way to give light to any doubt afterward. 
Then the appointment by death of the appointee becomes 
id; for though it ariſes under a power, it is a teſtamen- 


ary diſpoſition, and this a teſtamentary caſe, 


A married 


woman may, by agreement hefore marriage and with the 
conſent of her huſhand, make a will, which is good in the 


Eulefin/ttcal court, and may be proved there, 


This was a 


rower over her own property, and which might be ſo in 


one event abſolutely, if ſhe had furvived her huſband, and 
rart of the ancient dominion which ſhe had over this mo- 


ney. She has executed her power by will; and called it 
o throughout. The whole frame is teſtamentary ; and 
lain declarations to that purpole : and although this ariſes 
o of her power to make a will, and it is a general notion 
& law as to powers, that any one taking under the direc- 
10ns of the will, take under the power, in the fame man- 
ner as if their names were inſerted there: yet they muſt 
de according to the nature of the power and inſtrument 
den together, I allow, that if ſhe had executed her pow- 
tr by deed or writing, the repreſentative of the appointee Appoint— 
wing in her life would take thereby; but not if the ap- ment by 
rintment was, in caſe he ſurvived her. (1) Then ſhe ex- 
tuting her power by will, it muſt be conſtrued to all in- 
tents like a will; the conditions of which are, that it is death of 
mbulatory, revocable, and incomplete till her death: 
nor can any one dying in the teſtator's life, take under it. 
Then a perſon, married or not, appointing by will, does 
the ſame, as if it was, in caſe the appointee ſurvives ; from 
nature of the inſtrument, which every one is preſumed 


ems. 624, 2 Vol, 7c, 612. 
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to know. As to its being ſaid, that the appointing by vil 
was only with intent to leave it in her power to revoke: 
how can I divide it, or ſay, ſhe meant one quality of a vil 
more than another? She might very ſenſible mean both; 
for though ſhe might have a regard for her nephew, ſhe 
did not know who would be his executor or adminiſtrator, 
That would not be a ſenſible intent : nor could it have had 
its effect; for if the executor was not of kin, he could not 
take, unleſs as repreſentative. The moſt natural perſon 
was the father of the nephew, whom ſhe could hardly in- 
tend; for what ſhe has given to his wife, is excluſive of 
him. This indeed is not an argument of weight, the 
foundation of my opinion being, that wherever there is 
ſuch a power to'a married woman, which ſhe executes by 
will, it is ſubje& to all the qualities of a will: which ma- 
nifeſtly differs it from the caſes of any other writing or deed, 
which would be complete, and not recoverable ; and then 
it muſt veſt. It is ſaid, the matter of this appointment i; 
not teſtamentary, partaking of real eſtate, and not to fol- 
low the rules of law in perſonal eſtates. ' But abſtraQed 
from the power, it is clearly otherwiſe in its nature: if 
laid out, it would be a term, which is a chattel ; if not, it 
would be money. Againſt this reaſoning the principal 
thing inſiſted upon is the caſe of Burnet v. Holgraw; 
which indeed is a very particular and extraordinary caſe; 
and ſuch as, I doubt, if it would be ſo determined now: 
however it appears by the Regifter to have been a cauſe by 
conſent, and not adverſary ; which takes off greatly from 
the weight of the opinion there, proving it to have been 


probably ſudden and without conſideration. But taking :: 


as it is, there are ſeveral differences : firſt the wife thereby 
marrying a ſecond huſband, had diſabled herſelf from mak 
ing a will: nor is the power given to her to be exerciſed 
during coverture ; therefore it could not be a will, but 
mult be conſidered asa writing under hand and ſeal only; 
and then the determination may be right: but that is vo- 
thing to this, which is by a will properly proved as ſuch. 
But ſuppoſe the court took it as a will, or a writing in na- 
ture of a will ; the appointment there was not perſonally to 
the huſband only, but the executors or adminiſtrators, and 
on truſt to-pay thereout. It is true that in general, the 
words executors or adminiſtrators, are underſtood as repre- 
ſentatives only; but not always: as in caſes per auler vii, 
executors or adminiſtrators take not as repreſentatives 

the firſt taker, but as new ſpecial occupants newly na 

in the will or deed ; and if they took fo as to be further pei- 


ſons taking the truſt, in that light it is different. And ” 
: | cou 
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court rather did this in ſupport of the truſt; one of the 
eftuy que truſt, for whoſe benefit it clearly was, being then 
living; nor can the ceſſuy que truft be defeated by the death 
o the truſtee in the teſtator's life. The words are, that 
the court took it an execution of a truſt ; which is not a 
niſprint inſtead of power 3 and imports the huſband, his 
executors or adminiſtrators, to be barely truſtees. Ano- 
ther thing in ſupport of that determination is, that all was 
come back to the wife herſelf ; the huſhand to whom and 
his executors ſhe had appointed, dying in her life, and 
making her executrix : theſe particular circumſtances make 
it no authority to govern the preſent caſe ; but at moſt it 
is but a ſingle caſe, and contrary to the general reaſoning 
which I have gone upon.— Gill therefore cannot take 
this 40007. as repreſentative of his ſon ; by whoſe death in 
life of the teſtatrix the appointment of him lapſed and de- 


termined. 
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The next queſtion is, whether, on its being void, the 

:000/, or part of it, ſhall go to the plaintiffs as ſome of the 

text of kin, or to Mrs. Heath by the reſiduary bequeſt. 

On the whole I am of the latter opinion, on the true intent 

upon the articles and the will. It this is teſtamentary, it 

muſt be ſo throughout; otherwiſe it wogld be contradicto- 

ry: but my particular reaſons are theſe. The general 

view of the parties above-mentioned muſt he remembered. ( I 1) 
{t it goes among the reſt of kin in default of appointment, 4 

it muſt be according to the rules of the ſtatute as to the pro- 
portions alſo, ſo as not to take per capita ; and I muſt ſay, 
he has died abſolutely inteſtate as to this ſum. But how 
to ſay that of a Pn who made a will, by which ſhe has 
given the whole, I cannot conceive. There is indeed a 
plain difference as to the will of perſonal and real eſtate ; 
in perſonal it ſpeaking forward ; and taking in all which 
accrued from the making till the death : it is otherwiſe of 
nds, which paſs only God, as the teſtator was ſeized of 
at the making. And ſo l take the reſolution of C. B. to be: n;gerence 
that on deviſe of a farm to A. and his heirs, and all the as to willof 
reſidue to B. if A. dies in life of the teſtator it ſhall not paſs P*4oval 
into the reſidue; which point was much litigated in Good- 0-0 pa 
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right v. Opey, wherein the court of B. R. was divided ; but 
| ſhall not diſpute that determination; it depending on the 
rules and nature of real eſtate, and not as being a ſpecific 
thing; for no doubt but a ſpecific bequeſt would in ſuch 
caſe paſs into the reſidue. 80 that the reſiduary bequeſt Lapte le- 
amounts to an appointment of the 4000. All caſes of lap- gacy- 

led legacies, whether pecuniary or ſpecific, are of — 
kin , | 
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tend it ſhould fall into the reſidue: if the appointment was 
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kind, that they ſhall fall into the reſidue. This therefore 7 


being teſtamentary, muſt follow the ſame rule, as any F 
other legacy would. But it is ſaid, there is ſomething par- o\ 
ticular here; ſhe being limited as to the objects; which 14 
would be a good objection, if the reſiduary legatee was net th 
one of the kin: but ſhe is within that deſcription. Sup- m 
poſe the teſtatrix had ſaid, all and every thing I have poy- eq 
er to diſpoſe of by any of the powers in me veſted, I giveto ca 
my niece Suſan: it would he a good diſpoſition of the th 
4000 l. as well as everything elſe : then why will it not do Ir 


in the reſiduary clauſe ? As to the obje&ion, that ſhe had 
made a complete appointment before, and could not in- 


complete, there is an end of the plaintiff's, whoſe claim is 
on its being incomplete. Another obje&ion is, that the 
reſiduary bequeſt did not intend to take in this goool. 
trom her giving ſomething out of it, to which the 4oool. 
are not liable; which ariſes from the words paying theresut; 
but that is anſwered by the fact; it being admitted, that ſhe 
has not made a complete diſpoſition of all her other funds; 
ſo that it is giving the remainder of two funds upon con- 
dition to pay out of one, over which ſhe had power to make 
ſuch diſpoſition. | '4 


Legacy Then as to the arrears of the annuity of 1co/. direQed p 
paying an to be paid to the mother of the appointee : by his death in WW © 
lernte the life of the teſtatrix, it is ſaid to become void, and no- Wi f 
dics in life thing but a gift on condition, and not a direction to pay m1 
of teſtator out of that ſum. But I am of opinion, that it amounts to hc 
the apnuity the ſame, from the words in conſideration thereof ; as wa Wl © 
teil ſobütts. field by me in the caſe cited: and in all theſe caſes they ar: Wil © 
conſidered as charges on the eſtate, notwithſtanding the Wi in 

bond; that being only the future care of the teſtatrix to ſe·. WI ite 

(142 ure. it. It is therefore a ſubſiſting legacy, and the arrea Wl to 
muſt. he.paid by Heath to — Gill the repreſentative, — 

| nd 

As to the lo's ; it muſt fall upon the reſidue above thẽ Gs 

4000o/. which is not to be burthened with any part of 1. tm 

Had lands been purchaſed and ſettled according to the fit he: 

truſt, and afterward fallen in value or been partly ſwallov- to 1 


cd up by an inundation, ſtill the 340001. muſt be raiſed, iſ anc 
and the owner of the inheritance can have no right again / 
ceſtui que truſt of the term, to ſay he ſhould bear part ot th to t 
loſs. The rule then muſt be the ſame, although it is no na 
laid out in land, but in ſecurities. The direction as to tha . 
is very particular and expreſs, that after payment and de. 
duction of the 40 0 the reſidue ſhould be paid to = = 
n 
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and; and the general reaſon of this is unanſwerable; 
tolding equally with regard to perſonal eflates : that the 
owner has the chance of increaſe of value by accidental ad- 
rantages 3 no part whereof would have gone to thoſe inti- 
tld to the 40001. Then the conſtant rule is guiſentit com- 
mdum ſentire debet et onus. Againſt this there is only a 
cale cited in Eg. Ab. 1:5. which | do not remember. Ihe 
caſes there are ſometimes uncertain ; but that caſe aroſe in 
the year 1720, and followed the extraordinary rules, which 
om the neceſſity of public affairs were then ſet up; and 
which will not ſerve for general precedents or hold through- 
out : nor does it come up to the reaſon of this; for in caſes 
of proviſion for children, the court makes a liberal con- 
fruction : but this is not ſuch a caſe; no part therefore of 
he loſs falls on the 40004. 


Bagſhaw verſus Spencer, November 12, 1748. Caſe 78. 


Appeal from the Rolls. 
BENTAMIN ASHTON, 7th Sept. 1725, (m) deviſed all nevife to 


his manors, lands, &c. to five truſtees and their heirs truſtees and 
upon truſt, that they, or the ſurvivor of them, or the heirs telt heirs 
ot the ſurvivor, ſhould out of the lands, &c. by the rents, — toB. 
ſſues and profits, or by ſale or mortgage of the u hole or 10 (or life 
nuch as ſhall be neceſſary, raiſe ſo much as ſhould be ſut- without 
hcient for the payment of debts, legacies, and funeral — 
expences : and then, as to one moiety, upon truſt, and „ade; to 
tothe uſe of his nephew Thomas Bagſhaxv ior life, without truſtees 
impeachment of waſte ; then to trutices tor and during the — 8 
lite of Themas Bagſhaw lor ſuppart of contingent uſes, but — a 
port, Sc. 


to permit him to receive the profits for lite, and then to to the heirs 


the heirs of his body lawfully beg DDD Y Y Y Y e. 
- toteſtator's 
and to uch illue, then to his nephew Benjamin un right 


Fog/haw for life, without inipeachment of waſte ; then to heirs. This 
truſtees to preſerve, &c. in the ſame manner, then to the is a truſt in 
heirs of his body; remainder to his own right heirs. As I 
to the other moiety, to the uſe of his ſiſter Spencer for life, |;;. — wo 
and with like remainder to truſtees, then to his nephew B. with 

ſehn Spencer tor life, Sc, like remainder to truſtees, then contingent 
io the heirs of his body, then to his brother in the ſame 8 
manner, then to every other fon of the body of Mrs. (ccefively 


encer, &c. The 8 Poſt 
artÞ v. 


Baldwin, July 18, 1755. 


(m) 2 Atk, 246, 570, 577. & C. 
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The teſtator died Thomas Bagſhaw died unmarried. 
Benjamin the ſecond deviſee brought a bill againſt the truſ- 
tees and all proper parties, to have a performance of the 
truſts of the will, and the perſonal eſtate applied to pay- 
ment of debts, as far as it would go, and ſuch part ofthe 
real eſtate as neceſſary for the reſidue : which was heard at 
the Rolls, November 2, 1732, and decreed, that ſo much 
of the real eſtate, as would be neceſſary to anſwer the 
debts, &c. or the whole, it neceſſary, ſhould be fold; and 
if there was no more than would raiſe the fame, there 
ſnould be a commiſſion of partition; and if the whole, the 
ſurplus after the truſts performed ſhould be reinveſted in 
the purchaſe of land; reſerving the conſideration how the 
remainder of the truſt eſtate ſhould be limited till after the 
report. In the ſame term Benjamin the plaintiff there, 
ſuffered a recovery of his moiety of the eſtate. May 28, 
1737, was the Maſter's yon, {tating the debts, &c. that 
it was for the benefit of all parties intereſted, that the 
whole eſtate ſhould be fold : which report was confirmed, 
Benjamin Bagſhaw ſuffered a recovery and made a will; 
deviſing this moiety to his wife in fee, making her execu- 
trix, and died January 1738. The wife brought a ſup- 
plemental bill, in nature of a bill of revivor for carrying 
the former decree into execution, and to have the benefit 
of that moiety of the truſt eſtate, to which Benjamin Bag- 
ſhaw was intitled : which was heard at the Rolls in 1743, 
and decreed, that Benjamin Bagſhaw was intitled to an 
eſtate tail in the moiety, by the will of Benjamin Aſhton. 


b rom this laſt decree was the preſent appeal. 


Lord Chancellor having taken time fully to conſider the 


cale, now pronounced his decrce. 
/ 


The merits depend on the firſt will; and there is no- 
thing ſubſequent making a material variation. The rights 
of the parties therefore mult be taken as they were at the 
death of the firſt teſtator, and the determination of the 
court, the ſame as if Benjamin Bagſhaw was now alive, and 
praying a conveyance of the moiety to himſelf z which fe- 
duces this caſe to two general queſtions upon the will. 
Firſt, whether the eſtate deviſed to Benjamin Bagſhaw was 
a truſt or legal eſtate : that is an uſe executed by the ſta- 


gal eſlate. tute, or a mere truſt in equity? Secondly, ſuppoſing it a 


truſt in equity; whether it was an eſtate tail to him, of 
an eſtate for life only, with contingent remainders over 
to all the iſſue of his body ſucceſſively? N 
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As to the firſt, I am of opinion, that this deviſe of the 
moiety was merely a truſt in equity: the firſt deviſe is to 
the truſtees and their heirs ; carrying the whole fee in 
point of law. Part of the truſt is to ſell the whole or a ſuffi · 
cient part for the payment of debts and legacies : which 
would carry a fee by conſtruction, although thoſe words 
were omitted out of the deviſe ; as in Shaw v. Weigh, Eg. 
/b. 184. Then the truſtees may ſell the inheritance of the 
whole by virtue of their eſtate, not of their power: they 
muſt have a fee in the whole, otherwiſe, as it is uncertain, 
what they may ſell, no purchaſer could be fate ; which dif- 
fers this from Cordal's caſe, Cr. E. 315. cited in 8 Co. 96. 
4. and Carter v. Barnardifton, 1 Wm. 505. and Popham 
and Bumfield 1 Ver. 79. and Randal v. Bookey, Pre. Chan. 
162. in all of which caſes there were neither Heirs, nor 
other words of limitation, nor an expreſs truſt to ſell ; be- 
ing a mere chattel intereſt, like an Elegit, to hold till 
debts were paid. The only doubt I had, was on the caſe 
of Lord Say and Seal v. Lady Jenes, November 16, 1728, 
betore Lord King, and affirmed in the Houſe of Lords in 
March 1729, as to this point: but on examination that 
caſe differs in a material part; and taking together all the 
dauſes of the will, it amounts only to a deviſe to truſtees 
and their heirs during the life of „ and only an 
eltate pur auter vie; upon which a legal remainder may be 
properly limited, and ſo held: but in the preſent caſe the 
whole tee being in the truſtees, a remainder of the legal 
eſtate in this moiety could not be limited to Benjamin Bag- 
ſhaw. It has been argued, that it may be good by execu- 
tory deviſe : but could Benjamin Bagſhaw thereby take a le- 
tal eſtate therein? He could not; or did not, if he might; 
and his deviſee cannot claim. it from him; for it is too re- 
mote ; being after all debts indefinitcly be paid; which 
may in point of time exceed a life or lives in being, or any 
other time allowed by law. But a clear anſwer is becauſe 
the recovery by Benjamin . 9 was before the debts 
pad; and conſequently while the fee remained in the truſ- 
tees, and he could not make a good tenant to the præcipe. 
Then ſuppoſing it a good deviſe in law to Benjamin Bag- 
haw, this would prevent its paſſing by his will; for what- 
ever makes the recovery void, equally defeats the plaintiff's 
title, whatever be the conſtruction of the will: and fo 
reſts in the defendant heir at law of Benjamin Afpton which 
makes it neceſſary for the plaintiff to admit, that all the 
ubſequent deviſes are trults in equity. _ 
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CASES Argued and Determined. 
The ſecond and main _queſtion (whether it is an equita- 
ble eſtate tail, or tor life only, with contingent remainders 
to the iſſue) depends on the conſtrutfFion of the wordy heir; 
eee ar e e rie debe Aden he 
was tenant in tail, and the recovery was good in equity: 


if of purchaſe, he was tenant for life only, and it is void. 
To determine which, three things muſt be conſidered. (n) 
The intent of the teſtator in the deviſe 3; whether that in- 
tent is conſiſtent with and can take effect according to the 
general rules of law and equity : and whether there is an 
particular ſettled rule or determination of the court ſtand- 
ing in the way of and preventing the intent from taking el. 
fea. Under which laſt head I propoſe to confider the di. 
tinction between truſts executed and executory, and the 
objection urged from thence in favour of the plaintiff. 


As to the intent, it is clear. 'The firſt motive was to 
make a ſtrict ſettlement among all his nephews, the ſons of 
his ſiſters. To all the nephews in being, and proper to he 
made tenants for life, he expreſsly deviſes it ſo; and in the 
ſame words he has penned the deviſe of the other moiety to 
his ſiſter Mrs. Spencer, who was then living; concerning 
whom, no doubt ſhe was but tenant for life ; adding to all 
without impeachment of waſte; which, though often held 
not ſufficient to prevent the operation of law ariſing from 
the ſubſequent words, yet it is a mark of the intent to give 
an eſtate that would be puniſhable for waſte, it not ſo ex- 


_empted : then to truſtees to preſerve, &c- during the lite 


of Benjamin Bagſhaw; which is made the great point for 
the detendant ; and ſpeaks firſt, that he intended to give 
his ſeveral nephews, and particularly Benjamin, ſuch eſtate 
only as might be forfeited. The eftates to the truſtees 1s 
after the determination of his eſtate for life; which could 
be determined but two ways, by expiration of the life or 
forfeiture. The former he could not mean, the remainder 
to the truſtees being given only during the life of Bae 
min; therefore he muſt mean the latter. The next thing 
is, that there were ſome contingent uſes or remainders to 
be preſerved ; and threughout the deviſe there are none, 
unleſs the limitations to the heirs of the bodies of the ſeve- 
ral nephews are ſuch. The queſtion then upon the intent 
is, whether theſe circumſtances are not as ſtrong to — 

20 * 

(n) If teſtator's intention appears that he meant the word keirs in a le- 
gal ſenſe, the rule in Shelley's caſe muſt take place, though there ſhould be 
expreſs words that the heirs ſhould take by purchaſe, or that deviſee ſhovld 


have only an eſtate for life, but the rule is not applicable where teſtaio! 
uſed tie words in any other ſenſe, 1 Brown, 206, 
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this to a deviſe for life only, as if expreſſed by negative 
words, as non aliter 3 which in 1 Yen. 231. was admitted 
by Lord Hale, to make it but an eſtate for life : and in 
Buckbouſe v. Wells, Eq. Ab. 184. H. 10 Anne, the eſtate 
for life was not abſorbed in the ſubſequent limitations. So 
here, from the teſtator's declaring his meaning as to waſte, 
frfeiture 3 and it being followed by contingent remainders, 
itamounts to the fame, as if he had expreſsly declared his 
meaning that it ſhould be for life only, with contingent 
remainders to the heirs of his body. "The plaintiff's coun- 
el were under great diſſiculty to frame an argument, ſhew- 
ug the intent to be in their favour, and only relied on this; 
that the teſtator has ſhewn by the will that he underſtood 
the difference between words of limitation and words of 
purchaſe proper to make a contingent remainder : and 
therefore that in the deviſe of the other moiety, where he (x 46) 
gires it to thoſe after- born ſons of his ſiſter, to whom he 
ntended an eſtate tail, it appears, he knew, that the words 
trirs of the body would create an eſtate tail. But the differ- 
ence of the penning imports the contrary, and ſtrengthens 
the evidence of the intent on the other fide; ſhewing that 
25 to thoſe horn, the teſtator knew he could make them te- 
nants for life only with contingent remainders, Cc. but not 
thoſe unborn : and with this view therefore he left out the 
words for and during their natural lives, and without im- 
beachment of waſte, and no clauſe to preſerve contingent 
remainders : which plainly ſhews, that in the firſt he meant 
mere eſtate for life, and to uſe heirs of the body as words of 
purchaſe, and in the other as words ot inheritance and li- 
mitation, becauſe the law would not ſuffer a contingency 
ater a contingency. | 


Then admitting this to be the intent : The next queſtion 
is, whether it is conſiſtent with, and can take effect ac- —— 
cording to the general rules of law or equity? And here Whether 
the plaintiff places her great ſtrength ; for it is ſaid, that conſiſtent 
the law will not ſuffer its rules to be contradicted ; but 2 3 
vill ſuperſede the intent, and reduce the gift to its own pg 


operation, ſuch as it will allow; and that it is a clear rule . 
ever ſince Shelley's caſe, that wherever the anceſtor takes a. „. 
retold And 5 fre Tame gift there is a imitation to N. A 


i1eirs, or Heirs or Nis body, they are words of limitation, 94" 27 N. 


not purchaſe, and the eſtate unites and gives an [nheritange- 
| mnt the general principle, that the Taw will not ſuffer 
deviſes contrary to its rules; but it is miſapplied here; 
the true application being to the nature and operation of 


lle eſtate intended to be created, and not to the conſiruc-- 
tion 
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tion of the words; for though ſometimes it may be applies 
to ſome technical words, to which the law has fixed a cer. 
tain ſenſe, yet even then it has been unſkilfully applied and 
without proper diſtinction. The law will not ſuffer a per 
petuity or the freehold in abeyance in a will or deed ; nor x 
fee upon a fee, nor a chattel to heirs ; and the reaſon is, 
becauſe it would change the law, and by acts of private per. 
ſons vary the rules of property. It ariſes therefore from 
want of power in the teſtator ; but in the preſent caſe, 
there is no want of power; there being no doubt but the 
teſtator might deviſe for lite with contingent remainder, 
as the defendant contends. The only objection is, that 
he has uſed improper words, which the law will not alloy 
for that, although the intent is plain: but is not this hard 
to ſay, and repugnant to the firſt fundamental rules in 
explaining wills, that the intent ſhall govern the con- 
ſtruction? The teſtator is preſumed to be inops concili, 
A therefore, though he uſes unapt and barbarous words, 
of the body the law will ſo frame and mould them, as to make pro 


words of per ſenſe to ſerve the intent; as in Bora/ton's caſe, 3 Cv 
purchaſe. and Manning's caſe, 8 Co. conſtantly 
| adheeaTo Tince ; and cannot be done here without con- 


(1 47) rang hers of The body as words of purchaſe and deſcripti 
on. However it is ſtill urged, that the law in Shelley's caſe, 
and in Bret v. Ridgen, Plow. has fixed the ſenſe of thoſe 
words to words of limitation: but that is ſo far from hold 
ing, that there are ſeveral caſes, even in law, in which 

x C2, 66. they are held as well words of purchaſe, as in Archers caſe; 
the words of limitation added there, and in all thoſe caſes, 
are only demonſtration ofthe intent of the teſtator in uſing 
the firlt words. So in Moor 593, and in caſes cited in 
King v. Melling, and James v. Richardſon, 1 Ven. 334 and 

Pallexfen, Long v. Beaumont, in the Houſe of Lords, May 1714 


ct But there is ſtill a ſtronger authority; where even in the 
caſe of a deed, in conſtruing which the ſame latitude is n 
allowed as in wills, they were taken as words of purchaſe 
Pullexfen, to ſerve the intent, viz. Lifle v. Gray; which _ 


Ray, 315, 2 Miſtake is in 2 Jones ſaid to be reverſed : whereas from 

Lev. 223. Regiſter it appears to have been affirmed. To this it ws 
ſaid, there were ſeveral other words in that caſe, which | 
allow: but ſtill it is an authority, that they may at lay 
and upon a deed, be conſtrued as words of purchaſe, !! 
the intent requires it. The other words are only a fign of 
the intent; and it is an unanſwerable argument, that if 
ſome words ſhewing the intent may turn it into words 
purchaſe, others may; there being no magic in any Pa 
tieular words, To this is objected a conſiderable mat 
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o prove that the inter poſition of truſtees to preſerve con- 


en agent remainders between the firſt taker and the heirs of 
er. is body, is not ſufficient to turn them into words of pur- 
nee, (o) i. e. Colſon v. Colſon, in B. R. May 8, 1744. 
et N yhich was a deviſe by Robert Bromley to his grandſon Robert 
a and his aſſigns for his natural life, of all his rever- 
5, WW fonary right and intereſt expectant on the death of his 
er. ier; and after the determination thereof, to truſtees and 
on tiicic heirs during his life, to ſupport the contingent re- 
Ve, Nainders after named from being deſtroyed : but to ſuffer 
the iim to receive the rents for life.; and after his death to the 
„eis of his body lawfully begotten or to be begotten: in 
N &fault of ſuch iſſue, to another grandſon in like manner, 


nith the ſame truſt to preſerve, &c. and then to his right 


ad bens. Upon a queſtion whether Robert Colſon took an eſ- 
n e tail or for lite, all the judges of B. R. certified, that 
n tic interpoſition (p) of truſtees made him take an eſtate for 
u, Mc, not merged by the deviſe to the heirs of his body: 
Gs, e that thereby an eſtate tail in remainder veſted in him; 
4 which is ſaid to be a clear authority, that upon that will the 


ne:ting a limitation to truſtees to preſerve, c. was not 
uhcicnt to change the ſenſe of heirs of the body into words 
f þ purchaſe, even though there were no other contingent 
b WW':nainders in the will. But it differs from the preſent ; g, 
. f Difference 
dere being a clauſe of without impeachment of waſle; al- between 
1 tough that might be thought to deſerve but little weight: deviſe of a 
| bw: the great difference is, that this is a deviſe of a truſt in "vt and 3 


7 quity ; that of a mere legal eſtate; the words of which mods... 
ba null be taken as they ſtood, according to the ſtrict legal 
10 Germination ; and the judges might have thought, they 


wuld not take into conſideration the truſt, but only the (148) 


1 cal eſtate, and how that ſeparately taken could operate. 
3 but here all the limitations are of a truſt ; the conſtructi- 
bs en and direction whereof is the proper ſubject of the ju- 


diction of this court, which is bound to decree accord- 
wl AL the intent; as was determined by the Mafter of the 

Kills, with which I agree; and that as this is a truſt, con- 
gh *quently a greater latitude muſt be allowed to comply with 

de intent, fince it is to be ſettled and reduced into a con- 
h1 dance by this court. Laſtly, the opinion there given fur- 

ulnes a new light, which did not appear at the laſt decree 
the Rollt; the judges holding that the interpoſition of 
ulees prevents the eſtate for life from being united with 
ad merged in the inheritance : which affords a deciſive 


argument, 


Dat” e In Douglas 326. lord Mansfield ſaid lord Hardwicke told him that 
ty — didatisũed with this decifion, but thought it was not new to be 
ta Ken, (p) 2 Atk, 246, 


(149) 
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argument, that, if this caſe be law, the court muſt in d. 

recting a conveyance depart from the words of the will 

The anſwer given to this difference between the caſes iz, 

that limitations of truſt and legal eſtates are by the ſame 

rules, and the conſtruction the fame in both: otherwi 

there would be different rules of property, according to Lord 

Nittingham's conceſſions in the Duke of Norfol?'s caſe; 
which I allow ; and alſo his principles. But let theſe con- | 
ceſſions be rightly underſtood : he does not ſay, that th: | 
conſtruction of the words muſt be exactly the ſame in 
both caſes: or that a court of equity cannot expound the 
words more liberally, when directing a conveyance, to com. 
ply with the intention. His reaſoning there is plainly ap- 
plied to the meaſure of the limitations, that they could no: Wl + 
be carried further in one caſe than the other in limitations Wl 
of a term; which appears from the words following, that Wl * 
a limitation of the remainder of a term after an eſtate tal t 
therein is void. To this his other argument, that other- 
wiſe there would be different ruics of property, is properly 
applied; for the meaſure of the limitation does eſſentially 
concern the rules of property, and how near we may ap. 
pro ch a perpetuity 3 but not how far we may go to find 
out the true meaning of the teſtator, freed from the tech- 
nical uſe of the words. Upon this reaſoning are ſeveral re 
ſolutions. Papillon v. Voiſe, Eg. Ab. 185. 2 Wms, 472. 
Sir Zoſeph Jehyl; with whom Lord Xing concurred, that 
the intent was plain to give an eſtate for life only, with con- 


tingent remainders of the inheritance, upon the clauſe q-. 
pointing truſtees to preſerve contingent remainders: bu £0 
held it an eſtate tail by force of the technical words heirs iN jc: 
the body, as to the deviſe of the lands: though he agreed, i: 
as to the money to be laid out in lands, with Sir 7/4" 
Blas ; who held that the intent governed in both case 

at it is obſervable, that it was not neceſſary for Lom {:r 
King to give that opinion; it being extrajudicial; becauiull tic 
by the ſupplemental bill the marriage articles were 2M (2: 
mitted into the cauſe, by which it appeared, the plain. 
was clearly intitled to an eſtate tail in the land (iv: 
and that it was not in his father's power to deviſe 1 Will 
but upon this there is ſomething remarkable; tha the 
the cauſe being heard on Saturday, Lord King dq jt 
not pronounce his decree till Monday; when he (aid. tic 7 
he had looked into Life v. Gray, which was ve" but 
ſtrong, and ſeemed to be leſs clear in his opinion: but 3 fore 


the ſupplemental bill had brought a new title tor the plain toc 
tiff, he did not give it further conſideration. And it is pur. 


ſervable, that he took care to expreſs, that the dire * 
0 
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for reverſing that part of Sir 7eſeph FekyPs decree, relating 
to the writings, was founded on the ſupplemental bill; 
which looks, as if he wanted to avoid that point. How- 
ever ſince the caſe of Colſon v. Colſon, | will urge that of 
Papillon v. Voiſe no further than as an authoritv, that a truſt 
eſtate by will ſo penned ought to receive ſuch a conſtruc- 
tion, and the court to direct conveyance accordingly: in 
which the court is clearly warranted by former caſes; as in 
Lenard v. Earl of Suſſex, 2 Ver. 526. Upon which caſe I 
only obſerve, that it the deviſe had been of a legal eſtate, 
with ſuch clauſe not to alien, the ſons muſt have been te- 
nants in tail, and there would be no operation from that 
clauſe : and yet upon a truſt in equity it would turn them 
into tenants for life. And it is difficult to ſhew, why the 
deviſe here to truſtees to preſerve contingent remainders, 
hould not have the ſame conſtruction. Another great au- 


thority is on Serjeant Maynard's will, Sir John Hebart v. 
karl of Stamford; the words of which were with immediate 


remainder ; there followed negative words and to no other 
uſe or purpoſe. It is firſt to be obſerved that both this court 
ard the _ of Lords conftrued hᷣeirs male of the body in 
the ſenſe of firſt and every other ſon. Secondly, tak- 
ing the words as in a conveyance by deed, the limitation 
tothe heirs male of the body of ſuch firit ſon was void in 
law; the limitation to the firſt ſon being for 99 years only, 
not a freehold z conſequently it could not unite with the 
limitation to the heirs male of the body, within the rule of 
Hell's caſe: and by contingent remainder it could not be 
good; becauſe there was no frechold to ſupport it: and 
yer the court made good the whole, by inſerting truſ- 
tees to preſerve contingent remainders, although the pri- 
rate act of parliament had not inſerted it, Thirdly, the 
teſtator had expreſsly inſerted in the will, a clauſe to pre- 
etre remainders after the limitation for lite to and 
therefore it might be argued, that where he (as able a 
lawyer as perhaps Neſminſter Hall has ſeen) had omitted 
it, he did not intend it; the will concluding alſo nega- 
uvcly, which though a more forcible objection, than what 
1s drawn here from the different penning of the deviſe in 
the other moiety, to the afterborn ſons of Mrs. Spencer; 
jet did not prevail againſt the intent to make a ſtrict ſet- 
lement. That caſe was precedent to Papillon v. Veiſe: 
but there are many ſubſequent. In Aton v. Aſbton, be- 
fore Sir Toſeph Jelyl, Foſeph Aſhton deviſed 6000/. South Sea 
ſtock, and 1200/. to truſtees, to ſell and lay out in the 
Purchaſe of lands, to convey to George Foſeph Aſhton for 


life, and afterward to the iſſue of his body : in default of 
Vol. I. | N ſuch 


14 Nos. 
70 


if 
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ſuch iſſue, then over. George Joſeph Aſhton brought a bill 

for performance: the queſtion was, whether he had an ef. 

tate for life or in tail? It was infiſted for him, that had it 

( \ been deviſe of land, he would be tenant in tail, and there 
A 1 50) ſhould be the ſame conſtruction; but the court held it an 
eſtate for life only of the lands to be purchaſed; which de- 
termination ſtands unappealed from. The words of the 
limitation there were iſſue of the body, not heirs, as here ; 

but that was held to be as ſtrict as the other, and equally 

gave an eſtate tail in lands legally deviſed. In Withers v. 

Agood, July 5, 1735. (from the Regifler) J. A. ſeiſed in 

fee of ground- rents, and poſſeſſed of terms for years in 

houſes, conveyed to truſtees to hold ſuch as were freehold 


to the uſe of the truſtees and their heirs, the leaſehold 16 f 
the truſtees, their executors and adminiſtrators in truſt to , 
apply the rents and benefit of redemption to Hannah Wi 


thers for life, and afterward to the heirs of her body, and i 
of J. and M. their heirs, c. After the teſtator's death, y 
Hannah MWithers brought a bill for redemption and perfor- n 
; mance of the truſt, Upon a queſtion whether ſhe took an c: 
eſtate for life or in tail in her ſhare by this truſt, Lord Tal- of 
bot held it only an eſtate for life; decreeing a redemption ar 
for her as tenant for life : the words were heirs of the body; be 
and yet were held words of purchaſe. It has been ſaid, be 
that the reaſon was, becauſe joined with others who were co 
to take by purchaſe : but that amounts only to this, that a 
we indication of the teſtator's intent will change words of 
imitation into words of purchaſe. This argurnent was not 
concluſive or of nece ſſity to make them words of purchaſe. 
In a manuſcript caſe which I have ſeen of it, Lord Talbot 
ſaid, the rule of law was not ſo ſtrict as to controul the in- 
tent where it was plain. In Lady Glenorchy v. Beſvile, caſes 
in Tal. 3, 1733. Lord Talbot held, that the plaintiff took 


only anf eſtate for life, with remainder over: but notwith- no 
ſtanding held, that according to King v. Melling, 1 Ven. Wh 6c 
iſſue was as proper a word of limitation, as 'heirs of the Wl tis! 
body : and that if it had been a deviſe of a legal eſtate, the Wi y | 
plaintiff would he tenant in tail; but being a truſt, he was viſe 
at liberty to make a more liberal conſtruction to comply Wi &cr 
with the intent: and the argument that the teſtator knew de, 
the difference, and where it was proper to inſert truſtees to Wh no 1 
preſerve contingent remainders, furniſhes a ſtronger ob- Wl cont 
jection, than is drawn here from the limitation of the other N «cl: 
moiety to the aſterborn ſons of Mrs. Spencer, and yet did Bi vert 
not prevail to ſupport the legal oonſtruction of the words of Will does 


the will againſt the intention, 


As 
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As to the third and laſt conſideration; on the part of Third point 
the plaintiff are objeed two rules ia tke way of the defen- Whether 
- : i . the words 
dant. Firſt, that though in decrecing an execution of an be de- 
marriage articles for valuable conſideration, the court will parted from. 
make ſuch conſtruction, as will render the contract effec- 1 
tual: yet on a will, under which all claim as volunteers, Difference 
k in conſtrue- 
the words deviſing a truſt eſtate muſt be taken, as they are, tionof mar- 
and the court cannot depart from them. Secondly, that riage arti- 
even in a will there is a difference between truſts executed — f 
and executory; in the latter the court uſing a greater lati- il. 


tude to anſwer the intent. 


—— 9 
In ſupport of the firſt objection it cited a leading au- 
thority, Bale v. Caleman, in the Regi/ter, lib. A. fol. zog. 
2 Ver. 6-0. 1 Wims. 142. It is true, there is a diſtinction 
between the conſtruction of marriage articles and of truſts 
in a will (o) (but it is admitted, the intent ought to pre- 
rail in both) therefore I have not cited any caſe ariſing from 
marriage articles. But I deny the propaſition, that, be- 
cauſe under à will all parties claim voluntarily, the words 
of he will deviſing a truſt eſtate mult be taken as they 
are; and that the court cannot depart from them; there 
being ſeveral authorities to the contrary: and fo it muſt 
be of neceſſity; becauſe if the court was, when bound to 
convey, obliged to uſe the ſame words, it would have a 
different operation: as for inſtance, the word iſſue in a 
will is generally and properly a word of limitation; but in 
2 deed a word of purchaſe, and muſt operate accordingly. 
—Conſequently the court muſt depart from the words to 
comply with the intention upon the whole frame of the 
vill. To examine Bale v. Coleman particularly. Lord 
Ceuper's decree was reverſed as to part by Lord Harcourt ; 
om whoſe reaſons it has been argued far the plaintiff, 
more than from the judgment itſelf. The firſt part of his 
declaration, diſtinguiſhing it from marriage artjeles, j 
ght ; but has nothing to do here: and the caſe there put 
by him, was of articles limiting the eſtate to huſband and 
vile, and the heirs male of their bodies; which would be 
lecreed here in tri ſettlement. It is true, there is no 
ale, where it is ſo held on a will; nor ever will be, where 
ao more than is there ſtated, nor any intent to N 
contingent remainders inſerted. The next clauſe of his 
teclaration is applied to the deviſe of a legal eſtate. The 
text relates directly to the deviſe of a truſt; (and, I own, 
des a great way) that the ſame words in a will, which at 
N 2 ; law 


(o) 2 Brown, 338. 
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law would create an eſtate tail, ought to be conſtrued by 
this court, when they fall under a truſt and are to be car- 
ried into further execution, (as in the preſent caſe) ſo as 
to carry an equitable intail. The propoſition includes al 
truſts, as well executory as executed; the words being 
which are to be carried into further execution; and in ſay- 
ing that the court muſt adhere to the words of the will, 
notwithſtanding the truſt is to be carried into further exc- 
cution, I fear, he was not ſo fully informed of precedents; 
all the authorities I have cited, being directly contrary 
thereto. At the concluſion of the general argument of 
this declaration is a very remarkable clauſe : that admit- | 
ting the debts paid, the ſame conſtruction ought to be, as | 
if originally no truſt : but I cannot ſee how that ſubſequent | 
fact could vary the conſtruction of the will]; but if it could, | 
it is different from the preſent ; the eſtate not being ſold, 
nor truſt performed. I dwell the longer on this declarati- 0 


on, as it has been much relied on; and muſt add a cit. | 
cumſtance within my own private knowledge: that Lord , 
Harcourt, after he was out of office, expreſſed himſelt s 
ſtrongly againſt declaring general reaſonings in this court, h 
which might affect other caſes here; to which I wiſh he tr 


( 182 ) had adhered in this caſe. But to add force to the prece- p 
5 2) dent it is faid, this caſe was again reheard by Lord C- Wil |, 


per, who was convinced, and approved of Lord Haraurt' th 
reaſons ; but that is a miſtake, and ſecond rehearings are th 
contrary to the general rule of this court. Therefore it by 
muſt only have been ſaid obiter : and after all, the rever- an 
ſal of that decree may be maintained without the aid of I 
that detail of general reaſons, and plainly differs from ile tri 
preſent caſe. | | no 
As tothe As to the ſecond objection, (p) of the difference between | 
difference truſts executed and executory; no one is more unwilling thi 
es be- than I am quieta movere. But this diſtinction never has at 
truſts exe. been eſtabliſhed by any direct reſolution, though ſaid ar. tha 
cuted and guendo; and was it to be examined to the bottom, it might con 
exccutory. ſound ſtrange, how it ſhould be eſtabliſhed. All truſts in the 
notion of law are executory, and to be carried into exe: . 
cution here by ſubpæna according to the old books. At whi 
common law every uſe was a truſt ; the ſtatute conjoined min 
the legal eſtate ; thereto, and therefore a truſt executed in ut 
his ſtrictneſs a legal eſtate ; ſo that to bring a caſe within the 
the juriſdiction of Chancery, it muſt be executory. I" ery 
firſt eſſential part therefore of a truſt is, that the truſtee b Wt, | 
; 1 75 | to have 


(p) 2 Vol. 323. 
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to convey the eſtate ſome time or other, whether the teſtator 
has directed it or not; which every teſtator is preſumed 
to know. Therefore a doubt may be reaſonably made, 
how there can be a difference, whether the teſtator has in 
words directed a conveyance or not: ſince the court takes 
notice, that the teſtator could not intend it ſhould always 
remain in truſtees, I have ſaid, this may he douhted of; 
and do not chuſe to carry it further out of deference to 
thoſe great men, who have relied on it. I have great de- 
ference for Lord Talbot's opinion; but take his decree in 
Lady Glenorchy's caſe to be fo right as not to want the aid 
of the diſtinction there made. But how far did it amount 
to a poſitive opinion to bind him? The words are, that 
in truſt executed or immediate deviſe, it ought to be the 
ame in law or equity ; becauſe the teſtator did not ſuppoſe 
there would be any other conveyance, and therefore no 
other conveyance would be preſumed : but I have ſhewn 
that ſome time or other a .conveyance muſt be made; 
which the teſtator is preſumed to know. If by the words 
a executed, is there meant deed in the teſtator's life, it is 
proper; but if only a deviſe to truſtees upon immediate 
truſt, without expreſsly directing a conveyance, I beg 
lave to doubt of it, and whether the court would not be 
bound to direct a conveyance in ſtrict ſettlement, as it was 
there in Leonard v. Lord Suſſex : but it appears in the end, 
that Lord Talbot formed no fixed opinion to bind himſelf; 
but only an inclination, if it was an immediate deviſe z 
and it appears, that he afterwards relaxed from it. For in 
Withers v. Algood he made the ſame conſtruction upon a 
truſt in a deed, wherein was no direction of conveyance, 
nor any thing to diſtinguiſh it from a truſt executed. 


have now gone through the general reaſoning ; but one 
thing in this caſcAs particular and decifive. I laid it down 
at firſt, and inſthis agree with the Maſter of the Rolls, 
that nothing ſincs the death of the teſtator can vary the 
conſtruction of the will or the rights of the parties: but 
the determination muſt he the ſame, as if Benjamin Bag- 
Hau was now alive, and came to the court for a decree, in 
which caſe the ſurplus of the money ariſing by the ſale 


maſt have been decreed to be laid out in lands, one moiety 


to the uſe of Benjamin Bag ſhaw, remainders over. Then 
dae queſtion would have ariſen, whether a direction to pre- 
'rrve contingent remainders ſhould be inſerted or not? If 
to be inſerted, then the next limitation of the uſe muſt 
dave been to the firſt, Wc. ſon of Benjamin Bagſhaw in 
tul male, remainder to the daughters in common; and 

not 


Tal, cafes 
1 9. 


(153) 


(1 54) would not only depart from the (q) words of the will, but 
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not in the very words of the will; becauſe it would be ab. 


ſurd and contradictory to preſerve contingent remainder, 
where there are none: as in Papillon v. Voiſe, where the 
words of Lord King are,. that if the conveyance ſhould be 
in the words of the will, it would be blundering. Conf- 
der then, whether it ought to have been left out ; for then 
the conveyance mult have been to Benjamin Bagſhaw for 
lite, without impeachment of waſte ; and after to the heirs 
of his body with other remainders over ; which would give 
an unmediate eſtate tail in poſſeſhon. In one or other of 
theſe, the conveyance muſt be; and taking which you 
will, the court muſt have departed from the words. The 
queſtion then is, whether the court ought to do that, to 
comply with the intention, or to contradict it? And ] hold 


1 Ven, 378. with Lord Hale in Pibus v. Mitford, that we ought to ſerve 


the intent, if we can, as the beſt expoſitor we can go by, 
But it is objected, that ſtill you mult adhere to that, which 
would be the legal operation of the words of the limitation 
of a truſt, when reduced inio a common law conveyance: 
but I deny that general propoſition, which I have diſproved 
from reaſon and authority. But for argument's ſake, ad- 
mitting. it, the court could not have done it here, by leay- 
ing out truſtees to preſerve, &c. without conveying to 
Benjamin Bag ſhaw a different legal eſtate from that which 
the words of the will would have carried, if it had been a 
legal deviſe of land. In Colſex v. Colſon it was a devile 
of a legal eſtate, and the words nearly the ſame : and it 
was held, becauſe of the interpoſition of the remainder to 
truſtees, that it was an eſtate for life not merged. in the 
deviſe to the heirs of the body: but an eſtate tail veſted in 
remainder. The conſequence of that opinion, if right, 
1s, that if the court in framing a conveyance in the pre- 
ſent caſe, had left out the deviſe to truſtees to preſerve, & 
the court would have given not only a different equitable, 
but alſo a different legal eſtate, from what the words in the 
will would have given; for by leaving it out, Benjamin 
Bag ſhaw would have an immediate eſtate tail in poſſeſſion : 
but in the other caſe, an eſtate for life forfeitable. So that 
if the court ſhould direct a conveyance of this moiety 0 
his uſe for life, and after to the heirs of his body, they 


alſe 


(4) This caſe was determined agreeable to teſtator's intention, but cor 
traty to the rule of law laid down in Shelley's caſe, viz. where af 2 
given to the anceſtor, and alſo in any part of the ſame inſtrument to ! 1 
heir, or heirs of the body, the eſtates unite ; which rule was recognized 3 
rerwards by Lord Hardwicke, in Garth and Baldwin, 2 Vol, 646, and by 
Lord Thurlow, in Jones and Morgan, 1 Brown 200. 


' 
| 
{ 
c 
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alſo from the legal effect thereof, and contradict the intent; 
which I cannot think myſelf warranted to do. 


So much therefore of the laſt decree by the Maſter of the 
Rolls, as declared jt an eſtate tail to 4 Bag ſhaw, 
muſt be reverſed ; and inſtead thereof, as all the particu- 
lar limitations are by the event determined, one moiety of 
the clear ſurplus by ſale of the truſt eſtate, be paid to the 
defendant Spencer, heir at law to Benjamin Afhton. 


Butterfield verſus Butterfield, November 12, 1748. Caſe 79- 


Lord Chancellor now delivered his opinion. Ante 233. 


| Had no great doubt before : (r) and think it too remote 
a limitation of a perſonalty; (s) there being nothing 
to reſtrain it to heirs living at the death, for then it might 
take effect: ſo was it determined by me in Lord G. Beau- 
cderc v. Miſs Dormer, 2 Atk. 308, and in another caſc : 
and by Sir Joſeph Jelyl in Milward v. Milward, in 1734. 


The only objection is, that here is no gift, but only a 
direction to pay the intereſt to him for life: but that makes 
no difference; it being plainly given to the heirs of his 
dody, and the profits being to him for life, it muſt neceſ-  . 
arily veſt the whole intereſt and property to him. As in — 
Co. Lit. a deviſe of the profits of lands to A. for life, and of — 2 
afterward, the ſame lands to the heirs of his body is an life, and af- 


eſtate tail in poſſeſſion 3 profits being the ſame as the lands — 
themſelves. | ray 
body; an 


The decree therefore mnſt be reverſed ; otherwiſe — 


ſhould go farther than any caſe has gone, and occaſion 
great inconvenienee. 


Buxton 


r) 1 Brown 170, 188, Fearne, 341- 2 Brown, 33. Ante 9. 

(s) It is now ſettled, that a limitation of a perſonal eſtate in tail, veſts 
the whole in the firſt taker, 2 Wms. 290. Vin. Vol. 8, 451. Daw, Pitt 
ind Weſtern, reported in Fearn 347. Prec. Chan. 431, the contrary 
wQrine was formerly held, and that the firſt taker had only the uſe of the 
teyiſe for life, x Wms. 1. 1 Eq. Ab. 307. 2 Vern, 245; 332. 
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Caſe o. Buxton verſus Snee, November 15, 1748. 


| — 18 HE demand by the plaintiff was for work done in 
es repairing a ſhip (t). 

ter of a ſhip . 

in repairing The defendants were part-owners, or their repreſenta- 
it, No lien tives, who received the benefit thereof: and notwithſtand- 


| 1 ing inſiſted, that they ſhould not make a ſatisfaction. 


money ariſ- 

ing by ſle LORD CHANCELLOR. a 
of it: un- f th 
—— This is undoubtedly a harſh defence. (u) Their having th 
voyage. received the benefit is not ſufficient to make them liable; 2 
for the court will not do ſo, if the court cannot come at it N 
(1 5 5) by way of contract or conſequential equity. a 
c 
— . The queſtions on this caſe are two. Firſt, whether the fo 
— part- owners by the employment of the plaintiff, either by th 
ers who re. the maſter or the huſband, are become perſonally liable for ea 
— the the debt created, and contradted for the repairs ? The ſc- we 
— cond, ſuppoſing they are not, whether the ſhip itſelf has de 
liable, contracted a lien by the Admiralty law allowed here: and de 
poſt. then whether the money ariſing by the ſale is anſwerable na 
— to the plaintiff ? thi 
ragintor, * 

May 15, 2 
17 50, T will conſider the laſt queſtion firſt, and am of opinion, 8 
thi 


that the plaintiff is not intitled to follow the money into 
the hands of the defendants. Certainly, by the maritime ele 
law, the maſter has power to hypothecate both ſhip and 
cargo for repairs, c. during the voyage; which ariſes 
from his authority as maſter, and the neceſſity thereof Ml 
during the voyage; without which both ſhip and cargo 
would periſh : therefore both that, and the law of this a 
country, admit ſuch a power. But it is different, where Pri 
the ſhip is in port, — corpus comitatus, and the contract 
for repairs, &c. made on land in England : then the rule 
of that law muſt prevail. I know no caſe, where the fe- 


pairs, &c. whether it was by part-owners or ſole owner, ou 
maſter or huſbands, have been held a charge or lien - * 
| | tne ne: 

at 

(t) 1 Salk, 34. 1 Stra. 695, 1 Atk. 234. Douglas, 97. Cowper, 636. tru 
(u) It has been held that where a Captain contracts for the uſe of the lieu 


ſhip, credit is given him in reſpect of his contract; alſo to the owners, » 
the contract is on their account, and the creditor has a ſpecific lien on the 
ſhip; alſo a Captain not perſonally contracting is nut anſwerable perſonally 
for the ſhip's neceſſaries. Per Lord Mansfield, in Farmer and Davies. 
Hill 26 Geo, 3, B. R. reported by Durnford and Eaſt, 
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the body of the ſhip. Watkinſon v. Barnardifion, 2 Mint. 
167, being .a direct authority to the contrary : and if the 
hiv in the river infra corpus comitatus ſhould be proceeded 
z2-ainſt and ſtopped for ſuch debt, the courts of law would 
ue a prohibition ; ; the contract being at land, and not 
ariſing from neceſſity. If therefore the body of the ſhip is 
not liahle or hypothecated, how can the money ariſing by 
ale be affected or followed; the one being conſequential 
of the other; So that the foundation of an equity's ariſing 
for the plaintiff fails. But it is ſaid, that ſounds harſh in 
2 court of equity; for even admitting there is no lien on 
the hody of the ſhip, yet the defendants having received 
the hene fit ſhould make ſatisfaQtion : but that follows not 
an equitable conſequence ; for ſuppoſe the owner of an 
houſe lays out a great ſum of money in repairs; upon its 
deſcending to his heir at law he cannot be affected with the 
&bt for theſe repairs, although he receives the benefit; 
for though that be the law of Holland, that it is a lien on 
the houſe, it is not ſo here; for if whoever receives a 
caſurl benefit, ſhould be liable to make ſatisfaction, it 
would extend to ſeveral caſes where it ought not. The 
demand then muſt reſt on the firſt queſtion : whether the 
itendants, or thoſe in whoſe place they ſtand, are perſo- 
nally liable for the debt; of which I doubt; but will give 
the plaintiff all the aſſiſtance I can ; for it is juſt, that if 
he can come at it, he ought. Undoubtedly in general, 
whoever contracts with another, as factor or agent for a 
third perſon, it will bind his principal; and there is an 
election, as in the caſe of Blackwwell-Hall, and ſoveral 
other factors, to bring an action againſt either: and there 
are ſeveral caſes, where an act ion may he brought againſt 
2 principal, though not named at the time of the contract. 
As among the Brokers, who will not be allowed as witneſſes 
to prove the the contract, and that it was made for the 
principal, though they were not named. It is no anſwer , 
therefore to ſay, that the part-owners are not named. 


Then how far the act of the maſter can create an A, 
ſumpfit between the plaintiff and the part-owrfers. Had it 
bee in the courſe of the voyage, it would have been ano- 
mer conſideration : but here it ſeems the maſter did not 
c as agent for the part-owners, but the haſband's. It is 
true that is in the anſwer under the words heard and be- 
eve; but not being replied to, it mult be taken as cvi- 
dence, becauſe no opportunity is given to prove it. 


Then 


(156) 
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Then the queſtion, which is very material, and in te- 
ſpe& of which I am not ſufficiently informed of the courſe 
of trade, is upon the huſband : whether the part-ownery 

are bound by the contract with the huſband ; he being ge. 
neral agent ? Suppoſing the principle, upon which the 
plaintiff goes, is true, the contract with the huſband is 
joint, and will ſurvive, 


The moſt beneficial thing then, that can be done for 
him, is, to direct, that he be at liberty to bring an action 
againſt the ſurvivors: to reſtrain the defendants from 
pleading the ſtatute of limitations, or from inſiſting upon 
any diſcharge under a commiſſion of bankruptcy againſt 
one of them. | 


But let the bill be diſmiſſed, ſo far as it ſeeks any relief 
againſt the body of the ſhip, or the money ariſing by the 
ſale thereof, 


Burnet verſus Mann, November 16, 1748. 
Caſe 81. 
3 O's queſtion in this caſe was, whether a poſthumms 


brother of the half blood ſhould take, under the ſta- 


mous ge tute of diſtribution, a ſhare of his inteſtate brother's per- 
half blood ſonal eſtate. 


ſhall take 


der ſtat, 
= Aan Lord CHANCELLOR- 


I cannot diſtinguiſh this from thoſe caſes where it is de- 
termined, that where an infant intitled to a perſonal eſtate 
dies inteſtate, his mother enſient with a child, that child 
ſhoufd have a diſtributive ſhare of his brother's eſtate, as 
one of the next of kin, and in rerum natura at his death; 
Wallis v. Hudſon, Barnard. for the general rule is, that 
they are conſidered in eſe for their benefit, not for their 
prejudice. Thus in the caſe of a poſthumous child of the 
whole blood : this queſtion is of the half blood ; and it has 
been determined, that as to the diſtribution of inteſtate 
eſtates, that makes no difference. So it muſt be here. If 


indeed it was to go to children born at any diſtance of 


(x 57) time, ſo as to cauſe an inconvenience by ſuſpending the 
diſtribution, or to cauſe a taking back again, it might 
an objection: but that cannot happen, becauſe the child 
muſt be in rerum naturd at the death of the inteſtate bio 
ther, whoſe eſtate is in queſtion ; but at the utmoſt it can. 
not be carried beyond the year, in which a diſtribution is td 
be made. 


4 
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Another queſtion was as to the validity of an appoint- 
ment, under a power given to huſband and wife, and the 
ſurvivor over a reverſionary intereſt after their death, to be 
by any writing under the hand and ſeal in the preſence of Aon 
two witneſſes. The wife after huſband's death marries MY, 


: . ; : will by a 
zzain, and during coverture appoints by will under feme covert 
hand, Ee. purſuant to 

a power, 


And that an execution of a power by a wife is allowed, 
was cited Lady Roſcommon v. Major Fouke, in the Houſe of 
Lirds ; although there it was to execute after a power of 
revocation by any writing or deed. 


Againft this it was urged, that a writing in form of a 
will was a defective inſtrument here; for that it was not 
intended to be executed by will, but by ſome inſtrument 
in lifetime ; becauſe to be executed jointly : and then 
when to be executed by the ſurvivor, it ſhould be by the 
fame inſtrument. 


Loxd CHANCELLOR. 


There are ſeveral caſes, where, when a power 1s reſerv- 
ed to be executed as here, a will purſuing the requiſites 
has been held a writing within that power ; and therefore 
in ſome inſtances where ſuch a power to a feme covert 
over a perſonalty is executed by her, by will proved in the 
Eccleſiaſtical court : I have ordered it to ſtand over, that it 
may be proved to be executed according to the requiſites 
ie. the power: nor could it be intended in this caſe, 
that the inſtrument ſhould take effect in life of the parties; 
lg Bl being over the reverſionary intereſt. Suppoſe ſhe by an 
inſtrument, not in form of a will, had appointed expreſs- 
ly after her death; it would be good. Then it is no ob- 
hat WY bction, that ſhe has done it by an inſtrument, which 
peaks, that it is to take effect after her death: and the 
the ett appears to be the ſubject of the power; for there are 
has bveral caſes, where it is not neceſſary to refer to the 
ate oer, if the acts done are ſufficient and warranted. 


the Roach verſus Garvan, November 16, 1748. Caſe 82. 


hild M Roach having two daughters, one born at 
VI Fort St. George in the Eaft Indies, the other at St. 
n- —— near it, ſent them to France for their education, 
id Wl put them into a nunnery. Mr. Quan, one of the per- ( 7 8) 
on; in whoſe care they were left, and a banker at _—_ 5 
marrie 
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married the eldeſt, who was then about the age of elexen, 
(as appeared by the beſt evidence) to his ſon then not ſe- 
venteen. Their fortune was in the power of this court; 
and their mother applicd to Lord Chancellor tor the guar- 
dianſhip 3 which was granted. 


Out of her cuſtody the young ladies now petitioned to 
be taken, upon affidavits of her putting them to ſeparate 
boarding ſchools, and endeavouring to marry the-younger 
to one Sparry; and to have ſome other proper perſon ap- 
pointed to be guardian. 


Quan petitioned for a decree for cohabitation with his 
wite ; and to have ſame money out of the bank. 


And the mother petitioned for a reimburſement of her 
expences in bringing them over, 


After a long and full hearing Lord Chancellor delivered 


his opinion. 


The reaſon I let this cauſe run out to ſuch a' length, 
was, to give ſeveral perſons, upon whom aſperſtons were 
thrown, an opportunity of clearing themſelves: and it 13 
certainly a melancholy conſideration to ſee ſo many private 
converſations and accidental circumſtances made publick, 
which were not intended to be ſo. Theſe ladies were ſub- 
jects of Great Britain; for though one of them was born 
at a place, which it does not appear, whether it belongs to 
the king of Portugal, this crown, or the Great Mogui; 
yet being born of a natural ſubject, the ſtatute of Queen 
Anne makes her a natural ſubje& ; nor can naturalization 
by a foreign prince change their allegiance, as has been 
ſaid. The reaſon I refuſed to ſend over money for theit 
maintenance was, that I ſhould thereby have tranſgreſſed 
the ſtatute, which makes it criminal in ſuch caſes : and 
alſo with a view to bring them over. I appointed the mo- 
ther guardian; who is properly ſo by nature and nurture, 
where there is no teſtamentary guardian. The proper age 
to apply to remove a parent from being guardian in 
a male is fourteen, in a female, twelve: but the court 
will never do it, without ſome miſbehaviour in the pa- 
rent : the mother ought not to have ſent them to board- 
ing ſchools at ſuch an age; but ſhould have applied to the 
court to know where to place them. In caſe ot minors the 
court chiefly regards their marriage ; and the proper thing 


to be conſidered of in this guardianſhip is the benefit and 
advantage 
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xdrantage of the infants : and it cannot be convenient for 
them to continue with the mother longer, becauſe of the 
quarrels which have been. The moſt proper perſon (as is 
zamitted by the counſel of ail ſides, abſtracted from their 
den clients) is Mr. Potter. 


But the marriige of the elder, and Dyar's petit ion 
thereupon, brings : moſt extraordinary We before the (159) 
court : their perſons and fortunes being under the care of 
the court (which was very happy for them) the marriage 
ws in general a contempt of the court: but although 
Ivar himſelf, by reaſon of his tender years at the time, 
was not blame worthy ; in the father it was a moſt perfidi- 
dus act, and breach of truſt ; and though a foreigner 
hould be the contriver of ſuch a match, if I afterward got 
tim here, I would puniſh him. Then as to the fact of the 
marriage, if good, the court will take care, that the huſ- 
bind makes a ſuitable proviſion ; but the moſt material 


11s 


er 


ed Wl conſideration is as to the validity thereof: it has been ar- 

raed to be valid from being eſtabliſhed by the ſentence of a 

cur: in Fance, having proper juriſdiction. And it is Marriage in 
th, rue, that if fo, it is concluſive, whether in a foreign foreign 
re ¶ wart or not, from the law of nations in ſuch caſes : other- ug 9” 
is WT iſe the rights of mankind would be very precarious and the law of 
ate WI uncertain. But the queſtion is, whether this is a proper nations. 
ck, WY entence, in a proper cauſe, and between proper parties? 
ab- WO! which it is impoſſible to judge, without looking farther 
no the proceedings; this being rather the execution of 
to Ii ſentence, than the ſentence itſelf, Where a marriage. 
vl; WW in faq had, or in a contract in præſenti, or in a ſuit for 
cn Merſtitution of conjugal rights; a ſentence in the Ecclefiaſti-,, hat 
on WW! court (unleſs there be colluſion, which will overturn the cafes a ſen- 
den ole) will be conchufive and bind all: but not if given in teace in 


collateral ſuit, as for a criminal action; for it will only gg _ 
dach the rights of the marriage in the three caſes above. On 
I's was in a criminal court in the Chaſtelet in Paris; the rights 
n0- Wen it is ſtrange, if they have no other jud:cxture in France of matri- 
ure, ¶ v marriage than a criminal court: But the great point *5* 

age om the ſubſequent acts; which are ſaid by her aſſent to 


ing ne made it good, ſuppoſing the ſentence not good, and 


dust ſhe was not, at the time of marriage, of the age of 
pa-W'"nicnt. Cohabitation is indeed evidence thereof, unleſs 
ad- vas under reſtraint ; but this is a conſideration for ano- 


r court; and not a matter ſtrictly for me to determine, 
io do not fit as a judge in an Eccigſiaſtical court, to decree 
reſtitution of conjugalrights- Suppoſe the huſband had 
ought an Habeas Corpus or Homine replegiando, which he 
| may 
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may do for his wife : courts at law, who can only take 
care of the parties, would have left it to the Pe remedy 
in the proper court. Then much leſs will I order any 
money out of the bank to be given him. 


Appoint== As to that part of the petition, which prays an appoint- 
— ment of a proper perſon : after the diſſolution of the court 
Sites Of Wards, (which was derived out of this court) though the 
back to the rights of the crown were determined by the abolition there- 
court aiter of, it reſulted back to this court, for the advantage of the 
—— infants to appoint guardians. But the queſtion is, whe- 
of wards, ther the court can do it in a caſe, where there is ſo much 
evidence of a marriage; for after a marriage there is no e 
(1 60) precedent, where the court has done it : and I ſhall be very by 
Guardian unwilling to make one. (y) Nor on the other hand will the WW th 
will not be court determine a_guardianſhip, or diſcharge any order 2 
GD made fer a guardian, becauſe of a marriage 3 of which di 
rage; Nor likewiſe there is no precedent : but how to let it ſtand here, Wi i: 
diſcharged conſidering the mother's miſbehaviour, is the queſtion! 
becauſe of But I may without diſturbing the order, by which ſhe was 
— og, 33 guardian, make an order upon her, to let them Wi iz 
out dig. be placed with Mr. Potter; which the court has often bl 
charging done. The court ſometimes, though rarely, removes a 
pong teſtamentary guardian; but if he behaves not to the ſatiſ- 
gulating faction of the court, orders regulating his conduct are Wi n 
their con- frequently made upon him: as in the caſe of Lord V, Ci: 
guet may v. Somerſet, and by me in the caſe of Knellers, which ſhall 
be made. be done here; with the uſual directions, not to marry 
without the leave of the court: and that Sparry, &c. nei. 
ther write to or viſit them : but this without prejudice to 


Duan's claim. 


Libera a1. As to the mother's petition : (z) ſhe myſt be allowed 
lowance for thoſe expences, and the daughters having conſented to 3 
mainte®= very reaſonable offer of part of their maintenance for her 
here ſupport; although I cannot come at it, by their conſent, 
a . . p . . . he 
guardian or they being infants ; yet I may by the liberality, which t 
father is in court uſes on ſuch occaſions ; as has been done even 1ntac 
diſtreſſed caſe of a father in diſtreſſed circumſtances, when a ſum of 
3 money has been left to his infant ſon, by a collateral rele 


ſtances. f . -- 3 
tion ; the court has there given a liberal maintenance 11 
is 


(y) Guardianſhip of daughters determined by marriage, ſecus of ſons. 
Ante, 91. mw * 
(z) Mother having married a ſecond huſband, not obliged to maintain 
the children by the firſt, but ſhall have an allowance from the intereſt of 
their fortunes, x Brown, 268. Where the parent is of ability, man 
nance not allowed, tho' directed by the will, 1 Brown, 38. 


in the Time of Lord Chancellor Hazpwicks. 


his ſupport 3 but then it muſt appear to me, that the mo- 
ther is in thoſe circumſtances. 


Baker verſus Wind, November 19, 1748. Caſe 83- 


* E father of the plaintiff mortgaged an eſtate to 
the defendant ; and by articles they agreed, that 
upon being reimburſed what he advanced, and gol, over, 
for ſuch improvements as he might poſſibly make, he 
ſhould reconvey : but this clauſe was not inſerted in the 
deed of conveyance, the mortgagor, upon account of his 
creditors, being willing it ſhould appear as a purchaſe ; but 
ty ſubſequent facts and agreements it appeared in proof, 
that the defendant admitted it to be a redeemable eſtate ; 
and it had been referred to arbitrators ; who, though they 
did not chuſe to make an award, yet were of opinion that - 
e ſhould take the money, and give up the eſtate. 


The mortgagor's ſon, within a year after he came of 
ze, but twelye years after the tranſaction, brought this 
bill to redeem. 


For defendant it was inſiſted, that he ſhould neither be 
edeemed, nor come to an account after ſo long a time. 
Citing Cottrel v. Purchaſe, Tal. Caf. 61. 


Loxpd CHANCELLOR. 


This is the ſtrongeſt caſe that ever came before me, for 
e decrecing a redemption, where that redemption was 
tontroverted: and alſo to make the mortgagee, who op- 
ved WY vſedit, not only loſe, but pay coſts : there being ſuch a 
Lies of tranſactions in which it was conſtantly admitted 
her v be redeemable, as it clearly was. The not inſerting the 
nt, i ule in the deed was an impoſition upon the mortgagor ; 

the the reaſon was, that he was in diſtreſs, and therefore 

tac urned it into the ſhape of a purchaſe ; but ſtill he meant 
a of Ws a ſecurity. The value of the eſtate does not appear; 
cla Net if he, as a friend to the mortgagor, thought fit to take 

for WF 5 ſecurity, he did it with his eyes open; and the re- 

his i:mption cannot be prevented: and wherever the court clauſe of 

nds ſuch a clauſe as this, it adheres to it ſtrictly, to pre redemption 
ſons. ¶ nt the equity of redemption from being intangled to the 3 
ejudice of the mortgagor. And the getting a further \jþc;e« to 
| ſum it fridly to 
prevent 

* equity of redemption from being intangled to the prejudice of mortgagor, 
«re mortgagee paid coſts on redemption, | 


CASES Argued and Determined 


ſum of 50. inſerted upon a mere pretence, for whether he © 
improved or not (which was in his election) he was to ha 
the Fol. is an evidence of hardſhip put on him: then ſures 
ly twelve years is not ſufficient to bar a redemption. But 
the preſent plaintiff was a minor all that time; which in 
caſes upon the ſtatute of limitations is always deduQed; 
nor did it reſt as a thing undemanded . and the opinion ef 
the referrees was the ſame, as would be decreed here z if 
ever therefore a mortgagee ought to pay coſts, it is in d 
caſe. Reſerve ſubſcquent coſts till the account is taken. 


Caſe 84. Sir Chaloner Ogle verſus Repreſentatives of Admiral | 
Haddock, November 22, 1748. * 


account 
and ſhare of 
rize mo- 
= diſmiſ- Lorp CHANCELLOR. 


ſed. 


Pill for an s i HE bill was brought for a ſhare of prize money, * 


I am ſorry this caſe is brought before the court, after 36 
acquieſcence during the life of Admiral Haddock, and ina 
caſe ariſing merely from the bounty of the crown; when 
in the queſtion is, whether the claimant ſhall take accord- 
ing to the intent of the crown in giving it, or upon ue 
conſtruction of the words in contradiction to that inten- 
However, if there is a clear right in the plaintiff, whether 
it ariſes originally from bounty or from confideration, he 
muſt prevail therein. | | 

I ſhall conſider it under two heads: Firſt, in reſpe& 
the merits and mere right of the plaintiff as againk the 
defendants. Secondly, in reſpect of the remedy he bl 
purſued for it. | 


As to the firſt, it depends on the ſeveral acts by tht 

( 162) crown; the proclamation June 19, 1740, the declaration 
. une 18, 1741, and the proclamation June 14, 114% 
ſhall apply my opinion and reaſoning to the repriſal 

taken upon the firſt rupture with Spain, before the dec 

ration of war publiſhed ; becauſe it mult be admitted, thet 

as to the produce of them, the right of the officers an 

ſeamen ariſes merely from the King's bounty, and has 8 

relation to the act of 13 Ces. 2. not being in the nature d 

| an execution of a power, or the ſame as if inſerted in 8 
| original act of parliament. | 
: | The 


I. 


un the Time of Lord Chancellor HARDwIC RE. 


The two firſt inſtruments muſt be taken together in the 
words. The firſt recites the act of 13 Geo. 2. and then 
lrects a diviſion of the prizes; and it is remarkable, that 
n ſpeaking of the flag - officers ſhares, it ſtops ſhort : but 
n giving all the ſubſequent ſhares, it ſays to be equally di- 
nded among them. The ſecond directing a diſtribution 
of prizes taken before the war, the property of which was 
reſted in the King (and ſo of thoſe taken after the war, till 
given away) directs it to be paid to and among, c. in the 
me manner and proportions as by the firſt. If then the 
firſt is taken into the ſecond, there will be no abſurdity in 
wnſtruing this to proceed from the King's bounty: that he 
ntended, as to the ſhares of the other officers, Wc. to bind 
limſelf, that it ſhould be equally divided : but as to the 
lg · officers, the proportions ſhould be left to his own judg- 
nent according to their merits 3 amounting to the ſame, 
if the King at the head of his army ſaid, he gave the 
whole plunder to his officers and ſoldiers, he might give it 
xcording to the merits, 


As to the third inſtrument 1744, the firſt queſtion is, 
mether the ſubje& matter extends to the prizes taken un- 
er the general letters of repriſals before the war? The 
kcond, ſuppoſing it does, whether thoſe words have in 
wnlſtruction any retroſpe& ? The third, if ſo, whether 
that retroſpect can affect the rights of the parties? 


As to the firſt, I am of opinion, it does extend thereto: 
he intent of it was to prevent diſputes; and to ſettle the 
tghts of the prizes. If this is to be conſidered as an ex- 
panatory proclamation upon that in 1740, it conſequent- 
his ſo of the other in 1741, which refers to that in 1740, 
ind amounts to the taking in the words thereof. But it 1s 
Wd, theſe prizes taken before war declated are not taken 
rom the enemy : that is a refined diſtinction; it is true in 
eneral, the letters of marque and repriſal make not bellum 
Mum, or a formal war, between princes : but of late the 
rs in England have generally begun in that manner. 
And it is a lower degree and kind of war; for theſe gene- 
letters are for general injuries to the King's ſubjeQs, 
Mich is the cauſe of war; and differs from particular let- 
*r of marque; under which the prizes taken become the 
Foperty of the perſon to whom they are granted: theſe 
nder the general, accrue tothe crown ; which is a proof, 
lat it is a kind of war. But it means now our enemies; 
dthat it is in effect the fame. The ſubject matter then 

ol. I. O of 
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above; the King not having excluded himſelf from declat- 


The reme- 
dy at law 
againſt the 
agents of 
captures. 


Caſe 85. 


Wife may 
by bil! with 
her huſhand 


appoint her ſeparate uſe, and to appoint them as ſhe pleaſed, (e) 


ſzvarare 
eſtate ſor 
Fj 2 cbts. 
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of the laſt proclamation includes the prizes before the de- 
elaration of the war with Spain. 


But ſecondly, if it has not a retroſpect, it will not take 
in the prizes taken either before or after the declaration, 
before the iſſuing the proclamation. I am of opinion, it 
is ſufficient. Was it to extend to future caſes only, wh 
are the words have been mentioned, as well as ſhall be? 
is alſo to explain and ſettle ; and all explanatory laws re- 
late to precedent caſes z and it is in all caſes of prizes 
taken; which, as the word begotten, means taken or to be 
taken. 


As to the third: whether they ean have a retreſpeflive 
effect, that is, operate in the caſes of prizes taken before 
the proclamation iſſued; it being ſaid, that the right was 
veſted : if the plaintiff could make out that right by the 
firſt declaration, it is out of the King's power to ſettle the 
proportions, or alter it: but that depends on the reaſoning 


ing the proportions, 


=> z 2 — — cu — n 


— 
K „ 


Then as to the remedy : (a) there is no ground to come 
here for an account, the ſum being certain ; and therefore 
no neceſſity to decree for the plaintiff, if his right was | 
ſtronger z N a mere legal right, which ſhould be reco- 
vered at law; for if it was a right veſted, which could not 
be varied by the proclamations, the determinations in the 
courts of law have been, that the aſſignee may maintain 
an action againſt the agents of the captures, for money / 
had and received to their uſe. Againſt the executor of Ad. 
miral Haddock the plaintiff cannot come, for he received 
it not for the ule of the plaintiff 5 but againſt the agents, Wl * 
for paying it to a wrong hand. 


The bill therefore muſt be diſmiſſed : but not ſo clear a 
to give coſts. But I hope, this will not be followed with 
other caſes of this kind, where there is an acquieſcence, Will | 
and taking under the King's bounty. i 


ws (th 


Allen verſus Papworth, November 235 1748. 


N this cauſe Ford Chancellor (b) held that if a feme cov#1 
having power to receive the profits of an eſtate to bet 


brings 


(a) 2 Vol, 312, (b) 2 Vol. 197. 
(e) Such bill reckoned the bill of the hutband, 2 vol. 666. 


in the Time of Lord Chancellor HARD wWIcERR. 


brings a bill jointly with her huſband for an account, and 
ſubmitting that the profits ſhould be applied to the payment 
of the huſband's debts ; for which a decree paſſes : that 
bill, to which ſhe was made party without colluſion, is as 
much an execution of her power as an actual appointment 
«ould have been; and the profits ſhall be bound by the de- 


cee. N 


And the bill being properly brought by huſband and ( 6 
wite, when no other perſon was intitled, the account 1 4) 
taken ſhall be binding on any contingent remainder man, ,..,,n 
when his title afterward veſts: nor ſhall he open it, unleſs taken 

fraud or errors are ſhewn therein; for thereby accounts where only 
upon mortgages, to which all, who could claim the equity — 
of redemption, were parties would often be infinite : al- — 
though if a reaſonable objection be made againſt it, the remainder 
court will ſo far open it. But the court will only give man com- 
(cave to ſurcharge and falſify this account; which often — 
12ppens upon ſettlements, where there is tenant for life mall only 
wh limitations in remainder, upon a bill for an account, ſurcharge 
when none but tenant for life is in being, a child afterward — 
coming in eſe ſhall only have liberty to ſurcharge or falſify, fraud. 80 


it no fraud. on account 
on mort- 


gages where all who could claim the equity of redemption were parties. 


Wortley verſus Pit, November 23, 1748. Caſe 68. 
GREEMENT in conſideration of 20001. lent by the 20, lent 


plaintiff, with a bond and condition, that if the de- dn de g 
'endant within a year paid 2v0/. and the principal, or 250l. ina year 


rann. during the life of the defendant, then, Ce. (d] 209% and 


To the plaintiff's demand on the latter part of the pn 
geement, for nonpayment of the annuity, or ſecuring it an. during 
"wt of land, as by the agreement obliged, the defendant — 
'\:aded the ſtatute of uſury in bar; the money being to be — 17 
ſd within a year, together with the principal. To this contract. 
ea, two objections were taken; one as to the form; the 


ther to the merits. 


Maſter of the Rolls, for Lord Chancellar. 


As to the firſt, his honour held, that the plea was not, 
ſrictly ſpeaking, right in point of form; for there ſhould 
have been an averment, that this was above the rate of 
0MNon intereſt. 

O 2 But 


(d) 2 Vol 142, 


n, 
| 
| 
[ 

| 
i 
J 
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But he did not found his determination on that, for 
ſuppoſing it rightly pleaded, the queſtion was, whether the 
demand was within the ſtatute of uſury ? and he was of 
opinion, it was not; although he was very unwilling to 
favour uſurious contracts, or to encourage the getting out 

of the ſtatute. Had it been, that the principal ſhould he 
paid within a year together with the annuity, it would 
have been another canſideration. But this was all contin» 
gency; the defendant not being obliged to pay it then: 
and the annuity payable only during his own life, and 
then the money to be loſt, and not repaid. Certainly if 
the borrower of money only agrees to pay an annuity de- 
terminable as this is, it is not an uſurious contract; unleſs 
it was upon a contingency or condition impoſſible, or fo te- 
mote as to induce the court to give it another conſidera- 
tion, But it is not ſo here : the whole being to be loſt on 
( 16 6) the death of the defendant, is different therefore from the 
caſe in Bro. Ab. And the plea muſt be over- ruled. 


Caſe 87. Stones verſus Heurtly, November 25, 1748. 


Neviſe to HN STONES having two ſons and two daughters, (e] | 
-v 19445 by and being ſeiſed of an eſtate in reverſion, expectant : 


mortgage to on the death of his aunt Mawhood, and allo of an eſtate 
pay debts, in poſſeſſion of leſs value; deviſed to truſtees and their 
— carp heirs the lands in queſtion, upon truſt, that they ſhould, 
and be by fale or mortgage of any part, raiſe ſo much to pay al 
equally di- his debts, as his perſonal eſtate ſhould not extend to; mak- 
vided a= ing the ſame liable thereto : the remainder of all his eſtate 
1 to go and be equally divided amongſt his three younger 
and the ſur. Children, D. F. and M. and the ſurvivor of them, and 
vivorof their heirs for ever : making his wife guardian of all his 
ar and children, and direQing, that ſhe ſhould maintain and 
eveir heirs educate them out of the profits and rents of their ſeveral 


tenaney in Eſtates and fortunes, given them by the will and ſettle- : 
common, ment. if 


They all ſurvive the teſtator. 


And for plaintiffs it was contended, that they took joint- 
ly by force of the word ſurvivor, which ſhould not be con- 
trouled by the precedent word. 2 Rel. Ab. 90. Sti. 216. 
and Clerk v. Clerk, 2 Ver. 323. 


To which it was anſwered, that the caſes in Rel and 
Sti. were old, and before it was fettled, that the 2 : 
equa 


of 


(e) Ante 13. 


in the Time of Lord Chancellor HARD WIC Ex. 


fo qually to be divided ſhould mean a tenancy in common; 
the vr in grants and feoffments they made no alteration ; be- 
of ng only the legal conſequence of a joint eſtate, and no 
1 note than what the parties themſelves might do. But at- 
* er the ſtatute of Mills, and the rule that the intent ſhould 
be de obſerved, notwithſtanding unapt words, the conſtruc- 
o_ ton came to be, that the teſtator meant ſomething more, 
in- ind intended a tenancy in common; which the courts 
a were induced to infer from its being unnatural to ſuppoſe, 
ind he meant to diſinherit the poſterity of thoſe dying firſt, 
y 1nd that he would ſtartle at ſuch a queſtion put to him. In 
de- xills therefore, the courts have been aftuti to conſtruc ſur- 
leſs vivorſhip into ſome other meaning than a jointenancy, 
os unleſs the intention was plain, that the ſurvivor ſhould 
* uke the whole: and in late caſes have laid hold of ſome 
_ particular time to give the word ſurvivor a ſenſe. As in 


the Stringer v. Philips, it was pinned down to the death of 
the teſtator, when the diviſion ſhould be made: in Haus 
. Haws, Ante 13 T. T. 1747, it was tied down to the 
ching under twenty-one. In Blifſet v. Cranwel, Sal. 226, 
thoſe old caſes are taken notice of, and that the inheri- 
ance there, being fixed in the ſurvivor, ſhewed plainly, 
they were jointenants ; but in this caſe it is not to the 
heirs of the ſurvivor. In the preſent caſe, it may be re- 
ir2ined to the time of the death of the teſtator, or Mrs. 
Mawhood :+ and the direction for the maintenance ſhews, 
e teſtator conſidered them as having ſeveral eſtates. 


Replied : that an implied diviſion ſhall not controul ex- 
preſs words of ſurvivorſhip ; Stringer v. Philips in particu- 
lar, a caſe being there put by the teſtator where the ſurvi- 


nere negative words; and it depended on a reaſon, which 
holds not here. Conceſſit cur. The teſtator's death was 
not a probable time to have in view, nor the time when it 
nas to be divided: as then the truſt muſt wait till the 
death of Mrs. Mawhood. The reaſon of uſing the word 
/weral is, that the guardianſhip is alſo of the elder ſon, 
o had an eſtate by the ſettlement diſtin from the other 
to eſtates. | 


Lord CHANCELLOR. 


To make a conſtruction of this will, the circumſtances 
0 the tamily and the eſtate of the teſtator mult be taken 
"to conſideration. His intent plainly was in this deviſe 


make a paternal proviſion in nature of portions ſor — 
three 


and 
oro 
mi, 


(166) 


5orſhip could not take place. In Haws v. Haus there Ante 13. 
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three younger children. I am of opinion, that they take 
as tenants in common. 


Two things in general are. to be obſerved in deviſes of 
this kind. 


W Firſt, antiently, and before the great alteration in the 
formerly fa- law by the abolition of tenures, courts of law were very fa- 
yourable to yourable to the joint-tenancies, to prevent the ſplitting 
Jo ol tenures and ſervices : but they have ſince very much 
4 gone off from that, and endeavourcd as much as poflible 

to conſtrue it a tenancy in common, from the inconveni- 

encies of conſtruing it joint: and from that time alloy. 

ances have been given to the words (f) egually to be divided 

to make a tenancy in common: although in grants to this 

day they will not. But courts of equity have long before Wi *© 

been favourable to tenancies in common, wherever they 

could lay hold of any words to conſtrue it ſo, from its be- 

ing a greater equality, a better proviſion, and preventing 

eſtates from going by accident contrary to the intent. 01 


Secondly, that both courts of law and equity have en · d 
deavoured to conſtrue it in common, when the deviſe i; 
for children and their poſterity by way of portions ; who WI '" 
would be diſinherited by a ſurvivorſhip ; unleſs they did an 
at to ſever the jointenancy ; but this requires time and at- 
tention ; for they mult live till twenty-one to do it. 


I am of opinion upon the reaſon of the thing and the pri- ?* 

cipal authority, that the words equally to be divided, as they b 

ſtand here, ought to prevail. It may be objected, that 

(167) there might be a ſeverance : but they were very young and 
two of them were daughters. If they married at eighteen, 

what proviſion could the” huſband rely on? for if ſhe died . 

before twenty-one, it would go to the ſurvivors; and th: 


children, if any, be ſtripped of all. For the deiendant5, B. 
it is endeavoured to make a particular ſurvivorſhip, to an- *®! 
ſwer the intent, and yet to give the words ſome force: 20- f *i« 
cording to the rule, that all the words ſhall have a reaſon- of 
able meaning put on them, if poſſible. Firſt, that i" »! 
ſhould refer to a ſurviving the teſtator; and if that could na 
prevail, it might be reaſonable as to the intent: but there — 


are not words in the will to confine it ſo, and it is dange- 
rous 


(t) In caſes of wills, theſe words make a tenancy in common, 1 4%. 
493, 494. 2 Atk, 122, 3 Atk, 525, and alſo in deeds which oper“ 
from the ſtatute of Uſes, 2 vol. 252, 371. 1 Will, 341. 1 Pr. Wm. i4- 
Secus in Common Law Conveyances, 2 vol. 257. 
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wus, where the word ſurvivor is uſed, to conſtrue it a ſur- 

trying the teſtator, without words indicating ſuch intent, 

when probably he meant a ſurvivorſhip among themſclves. 

deco ndly, that it ſhould refer to a ſurviving Mrs. Mawhood * 
but neither will that conſtruction ſerve ; tor it will be fol- 

lowed with conſequences not anſwering the intention of 
the teſtator 3 making this whole deviſe to be ſuſpended till 
the death of Mrs. Mawhood, nothing paſſing till then: 

whereas the intention was, that it ſhould veſt in them im- 
mediately 3 and that this, which was the moſt valuable part 
of his eſtate, ſhould not be fold as a reverſion, which 
would be a ſale to a diſadvantage. But it is like a deviſe 
of a reverſion, or mixed with an eſtate in poſſeſſion as here, 
to pay debts, and the reſidue to 7. S. and his heirs ; which 
wil veſt in 7 S. immediately, and not ſuſpend till the ex- 
ecution of the truſt and payment of the debts : therefore, 
though this conſtruction finds out a particular time, yet 
it does not anſwer the intent; which 1 from the ap- 
ſlication of the profits of their ſeveral eſtates till twenty- 
one: and certainly they were to have the eſtate in poſſeſ- 
fon ſo applied tl twenty-one. I reſort therefore to the 
determination of the three judges in Blifet v. Cranwell, of 
whom Treby and Rokeby were as good lawycrs, as ever ſat 
in Meſiminſter Hail. The ground ot their reſolution, 
which is right, is ſubſtantial, and not playing with words, 
but goes to the reaſon of things: and although, what 7, 
tice Powell ſays, is in general true, yet he founds himſelf 
upon a ſtrait-laced rule, with which he ſets out in the ex- 
poſition of wills. The reaſoning of the three judges is ca- 
pable of the ſame conſtruction in the preſent caſe; the word 
heirs relating to all of them, and cannot be confined to a 
ingle one, viz. to his or her heirs ; the inheritance not be- 
ing in the ſurvivor, as it would be if fo, but in all of 
them: otherwiſe the inheritance would be in abeyance. 
The difference being, that in a grant habendum to A. and 
Z. and their heirs, they are jointenants : hut the inheri- 
tance is in both: but if the habendum be to A. and B. and 
the ſurvivor, and the heirs ot ſuch ſurvivor, till the death 
ot one, the inheritance is in abeyance. I do not know, 
whether the obſervation of the direction of the mainte- 
nance will go ſo far, as it is argued for the detendants ; 
becauſe y is not confined to the will; for then it might be 
matertal. 
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(168) CASES Argued and Determined 


Caſe 88. Carter verſus Carter, November 26, 1748. 


_—_— HY CARTER January 6, 1743, made his will de. 
from and viſing the premiſes to truſtees, their heirs and aſſigns, 
immediate - to receive the rents and profits, and to pay them to his 
9 wife from time to time, as they became due, whether co- 
on of pre. vert or ſole, to her ſole and ſeparate uſe, and that her re- 
cedent eſ- ceipts ſhould be a ſufficient diſcharge; and on further truſt 
_—_ — ho” 72 1 her r the 3 omg 2001. for _ 

onus ule, Oc. or perion, Oc. as he, whether covert or ſole, 
— [of ſhall by her laſt will, or any writing purporting a will, 
chargeable limit, direct, or appoint : and after her death to the uſe of 
grey} M Feen * 14 and 3 ” _—_— wo" for 

life charged and chargeable as aforeſaid ; and immediatel 

— from — after the determination of thoſe eſtates, to * 
over all the yfe of his nephew, his heirs and aſſigns for ever, charged 
—— and chargeable with 100. a- piece to his fix nieces, to be 
well as the Paid to them reſpectively within twelve months after his de- 


fee, ceaſe, and to be raiſed hy the truſtees in like manner. 


The teſtator being dead above twelve months, the nicces 
bring a bill for their legacies, and the queſtion was, what 
eſtate was Charged therewith ; whether only the limitation 
in fee to his nephew, or whether they run over all the cl- 
tates for life as well as the fee ? 


Lord CHANCELLOR. 


This is a matter of ſome doubt on the conſtruction of the 
will. It is oddly expreſſed : and there are words favouring 
the conſtruction reſtraining it to the laſt limitation in fee : 
and yet if a particular reaſon can be ſhewn on the intenti- 
on of the teſtator and frame of the will for dividing this 
charge from the other, it may anſwer the objection for the 

Charged defendant. The general rule is, that charged and charge- 
3 able runs over all the eſtate, as well particular, as the fee; 
over all the às ſuppoſe, at the end he had ſaid, charged with all my 
particular debts; it would be a charge on all, and the direction with- 
eftates, as in twelve months is an argument in favour of that intent; 
nay the and ſhews, he intended theſe legacies ſhould take place in 
ſome way before the reverſion in fee to his nephew 3 an 
therefore they cannot be put on a level, as he has not faid 
it. One or other of theſe conſtructions muſt be: either 
that this is a charge on the whole inheritance, including 


the particular eſtates for life: or elſe on the * in 
ee 
5 


in the Time of Lord Chancellor HARDwWICRRE. 


te, and to be raiſed by ſale thereof, and if not fold, they 
zult carry intereſt from the year. Therefore I will order 
to ſtand over, to find, if poſſible, from reading it over, 
ome light from other clauſes in the will, for conſtruing the 


chule in queſtion. 
(169) 
Carter verſus Carter, December 5, 1748. Caſe 89- 


Lord Chancellor delivered his opinion. 


Find, that very little can be drawn from the peruſal of 
| the will ; therefore the queſtions mult be principally on 
the conſtruction of the clauſe itſelf. 


Taking the ſeveral parts of the deviſe together, I am of 
epinion, they are charge on, and ought to be raiſed out of, 
the whole eftate 3 and not confined ſingly to the reverſion 
n fee. They are clearly raiſeable now; and therefore in- 
tereſt for them muſt be found; and if the eſtates for life are 
not chargeable, no intereſt can come out of the profits : 
therefore the reverſion muſt be ſold merely as a reverſion ; 
for it will not hear a mortgage. It is not probable, that 
"hen the teſtator has charged and expreſsly directed to be 
rd within twelve months, they ſhould be raiſed by ſale of 
ireverſion expectant on three lives; but if he has done it, 
that muſt prevail. The defendant would confine charged 8 
ind chargeable to the laſt deviſe of the remainder in fee, on — 
from the words immediately from, &c. but the general rule made on 
that the conſtruction muſt be made on the tenor of the the whole 
whole will taken together : and it is not material in what _ 
ader the clauſe is; the whole deviſe is compriſed under af in bat 
one ſet of deviſing words; all that follows, being only order the 
truſts declared on the firſt deviſe in fee, and no new de- clauſe is. 
riſe, That charge is as properly put in at the end of the 
whole, if the teſtator meant it ſhould run over all, as in any 
"her part. The meaning of dividing the charges was, 
that the legacies ſhould be abſolutely a charge ; but the 
2ccl. only contingent and uncertain ; depending on her 
wer 3 which, he did not intend, ſhould be a charge on 
er eſtate for life. It is ſaid, that it is not to be preſumed, 
hat this was intended to be a diminution of her eſtate for 
fe: but from reading over the will it appears, and that is 
the only material thing appearing from thence, that this 
not the only proviſion made for the wife; ſhe having the 
perſonal and another real eſtate allo in lieu of thirds, 

Theſe 
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CASES Argued and Determined 


Theſe legacies are therefore to be raiſed out of the eſtate 
in queſtion, with intereſt from a year after his death, at 


4 per cent. 


Caſe 90. Johnſon verſus Arnold, December 5, 1748. 


| —_— ENRY SEER by his will dire&s, that qocol. in mo- 
Jered as 27 ney ſhould be taken out of his eſtate to be raiſed by 
land to inſtalments of 5007. per ann. to be laid out in government 
comply ſecurities in the joint names of his executor and George 
Wet ent Fobnſon; ſubje& to the payment of two annuities and a 
debt; and when the whole is fo raiſed and fully paid, if 

(x 7 o George Jobnſon ſhould be willing and deſirous to have it 
laid out in lands, then he ſhall and may purchaſe therewith 

in the name of the executor and himſelf ; the produce and v 

ofits of the faid lands and tenements to go to Gorge tt 

Hebron for life; and afterwards to his wife for life ; and © 

after their deceaſe, to the eldeſt ſon of George Fohbnſon, to n 

be 1 — upon her, that ſhall be then living: and if the 


ſaid George Jobnſon ſhould die without ſuch iſſue male, U 

then the profits of the ſaid lands to be equally divided '': 

among the daughters; and if the wife ſhould die without hac 

leaving any iu by George Johnſon, or any future huſ- vo 

band, then 1000. and other legacies out of it to the preſen bri 

defendants ; the remainder to be divided among fuch a8 re 

are his neareſt relations. But if they ſhould not purchase m 

lands, it ſhould remain in government ſecurities, and be l. 

and enure to ſuch purpoſes as if lands had been purchaſed. Wi © ' 

an 

Upon a bill brought by George Johnſen it was contended ta 

that it ſhould be conſidered as money, and the remaindeiſi le, 

too remote; that it was dependent upon his election, he 4: ic 

ther it ſhould be laid out in land or not; and that he ha the 

| determined to have it in money, by a former bill brougi ' is 
| by him two years after the teſtator's death, to have thalli un|: 
4000!. raiſed, &c. upon which a decree was made: that itt 

was not unreaſonable to give a father power to exerciſe hi ou; 


diſcretion for himſelf and his family ; and if it was only 
power as to the time, it would have been given to the cxc 
cutors as well as him, 


For defendant, it was ſaid, that in all events it ſhould 
be laid out in lands; but left to the election of the plainf 


tiff to poſtpone or accelerate the purchaſe only: and tha 
1 ö 


at 
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vas not material, that the words were not imperative on 
jim to purchaſe ; for in a will defiring an executor to pay, 
is looked on as a gift. 


ite 


Lord CHANCELLOR. 


This will 1s penned in an obſcure and blundering man- 


by bor: and there is ſome difficulty in the conſtruction of it. 
nt But ſomething in reſpect of the intention is very plain. 
g Firſt, that let the conſtruction of the limitations be what 
2 i they will, theſe charges ſhould take place on failure of 
if George Fohnſon and his family. Next that, though not 
it laid out in lands, the ſame perſons ſhould have it. Then 
ith lam of opinion, that the conſtruction for the defendant 
nd vill beſt anſwer the intention, and confiſtent enough with 


the words: though they are nat abſolutely clear. The 
conſtruQion for the plaintiff would be abſurd ; putting it 

in his power to vary the rights of the parties, and to deter- 

mine whether theſe limitations ſhould take effect to the pre- 

judice of his family or not: and he might eventually by 

that means give all to himſelf. For if it was money, and he 

bad a daughter, who died, (as in fact it happened) it (17 I) 
would all go to him. Suppoſing he had an election; the 

ringing that bill would not determine it; for it was be- 

ore the payment of the whole was completed; before which 

ime it was not to be laid out in lands: and part of the 

ſelief then prayed ſhews, it was not then raiſed. (g) Deviſe pig of 
of the profits of lands is a deviſe of the lands themſelves; profits ade. 
ind it was meant, that the eldeſt ſon ſhould have the inhe- viſe of the 
tance. But if by accident theſe were all but eſtates for 

le, it is no objection againſt the charges claimed by the 
gelendants, which would equally ariſe; and are charges on 

the reverſion in fee. It is truly ſaid for the plaintiff, that 

is out of the teſtator's power to make money go as land, 

unleſs the court can conſider it as land: and to comply 

vith the intention of the teſtator, it is reaſonable to ex- 

und this clauſe ſo, that he meant it as land: and it muſt 

e taken ſo throughout. 


Bryant 


(s) Ante 42, 
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CASES Argued and Determined 


Caſe 91. Bryant verſus Speke, December 6, 1748. 


Legacies Upon a queſtion what rate of intereſt legacies ſhould bear. 


out of re 


— Lo CHANCELLOR faid, that the general rule i, 
lower than that legacies out of real eſtate carry one per cent. lower 
, the legal than the legal intereſt ; but if out of perſonal eſtate, be- 
3 out cauſe of the higher intereſt of money than land, it ſhall 
of perſonal. carry the legal intereſt, unleſs particular circumſtances in- 
duce the court to vary therefrom : but for that, a ſpecial 


caſe muſt be made. 


The reaſon of this is, that the Ecclefiaftical court would 
give the legal intereſt on legacies out of perſonal eſtate, 
as thoſe in queſtion were; and the difference of the jutiſ- 
diction, in which they are ſucd for, ſhall make no alte- 
ration. 


Caſe 92. Duke of Leeds verſus Powell, December 7, 1748. 


HE bill was brought for the arrears and growing 
payments of the rents of a manor (h) granted by 
the crown to the anceſtors of the plaintiff, 


Lord CHANCELLOR. 


Where a Two queſtions ariſe from this caſe : Firſt, whether the 
clear right plaintiff is intitled to this rent, as one entire rent under a 
to rent, but grant of K. C. 2. to Lord Danby ? Secondly, whether un- 
no remedy N e 

at law, as der the circumſtances he is intitled to relief here; or to be 


no demeſne left to his remedy at law? 
lands on - 
which to diſtrain, bill lies here for relief. 


(17 2) The firſt depends on this, (which will determine th: 
nat it fees hole) whether the rent reſerved on the grant by King 
regs Charles was one entire rent de novo, and then created; ot 
lands muſt as reſervation, by way of exception to the crown, of the 
be indiſpu- ancient quit-rents payable by the tenants of this manor to 
142-0. Ang the crown ? and I am of opinion, that it is the firſt. A 
— * * manor in notion of law conſiſts of demeſnes in the hands 


rent. ol 


(h) Bill does not lie againſt ſeveral tenants of a manor, for quit rent, 
as there can be no iſſue between any two of the parties; but where many 
claim one right in one ſubject, ſuch a bill may be to put an end to lit 
gation. 1 Brown 200. 
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of the lord, and ſervices. It is admitted on both ſides, 

there were no demeſnes of this manor ; though there were 

ſervices. There may be a manor in reputation, though 

no denieſnes. T he King's grant is in the moſt general A manor 

words poſſible ; but the word rents is particularly mention- M3 be in 

ed: although without that the word manor would have — 

done ; ſo that the demeſnes, if any, would paſs to the demeſnes. 

tante; and the ſervices alſo; conſiſting in quit rents, Which pas 

ſeigniory, rights, and caſualties ; which, though they ſel- — 

dom happen, are to be taken into conſideration, when a 

manor is granted. Was this otherwiſe, the crown muſt 

have excepted them, and nothing would paſs to the gran - Exception 

tee: and then the rule of law is, that an exception re- _— 

healing a whole grant, and contrary thereto, is void — Fat 

Where the King grants rent, or perhaps land and rent, Xing may 

reſerving thereout rent to — heirs and PT it 8 — rene 
; as the King may reſerve out of an incorporeal © 

cov and it may nas * of both: but in the —— — 

common perſon who cannot do ſo, it would all ariſe out of 


the cor poreal. 


Then as to the remedy, the plaintiffs right being clear : 
and it is truly ſaid, that it he has remedy at law, he ſhould 
not come here; but he has none; for there are no de- 
meſne lands, on which to diſtrain, and he is a mere gran- 
tee of the crown under the great ſeal, without the aid of 
an act of parliament 3 and can have no remedy againſt 
other lands, which 1s the prerogative of the crown, or a- 
gainſt the perion of the detendant, and is therefore ſub- 
tantially and materially in the ſame condition with a per- Where from 
ſon bringing a bill on the uſage of payment, where he can- % 
not diſtrain, becauſe the particular lands cannot be fixed 71e, ne re. 
on, from a contuſion of boundaries, &c. ſo that he cannot medy ty 
find out a fund for the diſtreſs: (i) in which caſe, al- diſtreſs, the 
though he has a legal title, the court will decree for him ve. 8 
by way of aſſiſtance of his right. But the great difficulty 
s what fort of decree to make; whether it ought to be 
* perſonally againſt the defendant, without entering into an 
account of the profits he has received; for in the caſes 
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be here the court has decreed the arrears and growing pay- 
1 ments, which is prayed here, they have been where in- 
F Cilputably the lands were of greater value than the rents, 
* But as there are no demeſnes here, or certain profits, but 
0 thele quit- rents, the defendant might be charged beyond 
what 
nt, 
0 (i) If terre tenant confounds the boundaries to prevent a diſtreſs, the 


4 will be intitled to a commiſſion, 2 Brown 201, 


CASES Argued and Determined 


what he received; which would ſound harſh in a court of 
equity, to give a remedy to do a great injury : like the 
caſe, where one comes into a court of equity for a remedy 
for rent, and the land does not produce that rent. I will 
therefore take time to frame a decree. 


It was afterwards ſettled, 
(173) = 
| Note, The demurrer, for that the plaintiff has remedy a 
law, was over-ruled 17th of March, 1745. 


For the plaintiff had been cited Cook v. Smeed in the 
Exchequer, which was a bill by a vicar, who had a 
penſion granted out of a reQory 7 the 
payment of which had been diſcontinued, againſt a 
purchaſer, who was decreed to pay the arrears even 
previous to the purchaſe, as well as the future pay- 


ments; and afhrmed in the Houſe of Lords. 
Caſe z. Lloyd verſus Baldwin, December g, 1748. 


— Decree was made, and directions for a ſale or mort- 
mortgagee gage, with approbat ion of the maſter; and that the 


1 money raiſed thereby ſhould be applied for payment of the 
application debts : and a report was made aſcertaining theſe very debts 


of the mo- by ſchedule. 
ney : where 
pa Inſtead of applying as the decree direQed, it was mort- 
gaged to the defendant 3 but upon recital of the bill and 
all the proceedings thereon, the money was paid to a 
truſtee named by the defendant, upon truſt to pay it 
over to the creditors 3 with covenant by the truſtee to the 


defendant. 


For whom it was now inſiſted, that the eſtate was not 
liable in his hands to the demands of the plaintiffs : but 
that ſuppoſing it liable, it was only in default of payment 
by the truſtee ; againſt whom the plaintiffs ſhould be firlt 
turned. 


Lord CHANCELLOR. 


If the court ſhould not hold this eſtate in the hands of 
the mortgagee to be liable, it would be vain hereaiter to 
make ſuch a decree for the payment of debts ; for then any 
perſon might afterward purchaſe with full notice, pay the 


money, and the creditors go without any ſatisfaction. | 
| is 


4's 


der 4 
tet 
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of «true, It is an eſtabliſhed doctrine, that on a truſt or de- 
the WW ric for payment of debts in general, without a ſpecificati- 
dy WW © of the debts in a ſchedule, a purchaſer would be in- 
vill WY 6:mnified, and not obliged to ſee to the application of the 


noney, or look after the creditors ; which is in ſupport of 

he truſt, that the eſtate may be ſold. But if there is ſuch 

: ſpecification or ſchedule, a purchaſer or mortgagee is 

ound to ſee the application of the purchaſe money. So 

there there is a decree, which reduces it to as much cer- 

ainty as ſuch a ſpecification : for the purchaſer does not 

xy to the truſtees in ſuch caſes; but muſt ſee to the ap- 

cation, and take aſſignments from the creditors : other- 

vic the purchaſer applies to the court, and that the mo- 

ey ſhould be placed in the bank, and not taken out with- (1 74) 
out __ to him; the reaſon of which is, that it is at his 
xril, 


As to the order in which he is liable; they cannot, by 
that they have done among themſelves, change the ſecu- 
ity of the creditors ; for that is reverting things: he was 
he defendant's own truſtee ; and poſſibly after ſatisfact ion 


t- WT #ainſt the eſtate, the mortgagee may come againſt the 
the WE vuſtce, from whom he took covenants. 
the 
bts 

Cunningham verſus Moody. Caſe 94. 
11 Y articles in conſideration of marriage, goo!. were Money by 
9 agreed to be laid out in the purchaſe of freehold lands — 


1 i inheritance, to the uſe of the huſband for life ; remain- many pies 
ier to truſtees during his life, to preſerve, &c. then to the in land, to 

| aq" 8 : h 
"ite for life; then to all and every child or children to be uſes of huſ- 


xzotten by the huſband on her body, for ſuch eſtate, c. band and 


not portion, &c. as the huſband and wife during their joint —_—_ _ 
wt BY <> by any writing under hand and ſeal, and atteſted, thechildren 
ent . ſhould appoint : in default of a joint appointment, 45 ay 
> en as the ſurvivor ſhould appoint : and in default of ap — * 
vintment, to be equally divided among the children, if default of 
wore than one as tenants in common, with croſs remain- appoint- 
ters and benefit of ſurvivorſhip ; if but one, then to that 1 
Md and the heirs of the body; in default of ſuch iſſue, — to that 
of W the huſband, his heirs and aſſigns for ever. They one in tail, 


9 reverſion 0 
ö band in fee, One daughter; the truſtee pays it to her and her huſband ; ſhe not 


ny Mg /ai jurir, nor feparately examined; the payment not ſufficient to make it conſi- 
the arettas money, and ſiſter of the halt- blood may claim the reverſion in fee from the fa- 


It WI” + but the huſband of the other ſiſter, who was tenant in tail, will be tenant by 
Utely, 


| 
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The power They had iſſue one daughter, who married the defer. 
1 dant: there was no appointment. The truſtee paid this 
not th. in. 500“. to the defendant and his wife; who received it as 
heritance in money; for which they gave a releaſe, but upon recital of 


abeyance. the articles. 


The bill was brought by a daughter by a ſecond mar- 
riage, againſt the defendant, repreſentative of his wife, 
the daughter by the firſt marriage, for this 5ool, which 
ſhould be confidered as land; and that the reverſion in fee, 
veſting in the father, her half-fiſter continuing tenant in 
tail only during her life, was never ſcized of that rever- 
ſion: the plaintiff muſt claim it as heir to her father, and 
is not to take it from her ſiſter, from whom, being of the 

| half-blood, ſhe could not claim: like the eaſe of Paſſſſo 
Fratris, &c. A perſon claiming by deſcent after an eſtate 
tail, muſt make himſelf heir to the firſt purchaſer, if it is 
a remainder ; or to the donor, if a reverſion ; and not to 
an intermediate perſon to whom it deſcended ; notwith- 
ſtanding that perſon might have done what he would with 
it: as the ſiſter, being tenant in tail, might here. Kel- 
low v. Rotuden, 3 Mod. and Carth. 126, and Giffard v. 
Barber, November 21, 1740, where Dr. Carew fettled an 
eſtate on himſelf for life, with remainders to his ſons in 


tail, reverſion in fee to his own right heirs : one, ſeized | 
(175) of the eſtate tail, and the reverſion, confeſſed a judgment; 


the entail deſcended to others; and then the reverſion 
coming into poſſeſſion, the queſtion was, whether it was 
affected with the judgment; and that it was not, Kell 
v. Rowden was inſiſted on, becaufe a reverſion in fee was 
not aſſets: but his lordſhip held, that it was liable to be 
granted, charged, or leafed ; and that a lien might bc 
created on it by ſtatute or judgment: and that Kellow v. 
Rowgden was not applicable, becauſe the queſtion turned on 
the manner of pleading. 


For defendant : his wife having it in her power, even 
by fine, to bar the limitations, upon a bill brought by her, 
the court would have decreed the money to be paid to her; 
and therefore the truſtees voluntarily paying it to them, 
makes no alteration, That money to be laid out in land 
ſhould be conſidered as land, is but a fiction of a court of 
equity, and not an univerſal rule; for it may be deviſed 
by a will with two witneſſes : what is contended for, might 
be miſchievous ; for it would be difficult to ſay, how long 
this ſhould continue, as it might go to ſeveral others in 


ſucceſſion. 
Lord 


in the Time of Lord Chancellor HARDWICxk . 


LoRD CHANCELLOR. 
So it might in Edwards v. Lady Warwick. 


For defendant : no ſuch intereſt veſted in the anceftor 
of the plaintiff, as could deſcend to her; the reverſion in 
ſee never veſting in the father, becauſe during his whole 
life, the inheritance, ſuppoſing a purchaſe made, was in 


abeyance ; for as he might have limited it to any child in 


fee, and the proviſion over in default of appointment 
would be then out of the queſtion, it was a ſpringing uſe 
reſting in ſuſpence during his life: it was held by his /ord- 
ſhip in the caſe of Lord Conway, Auguſt 1740, that ſuch a 
power to appoint prevented any thing from veſting during 
the father's life, ſo as to enable the plaintiff to claim from 
him by deſcent. And in this caſe, the father had no power 
to charge or alien, being only tenant for life of the whole; 
and his appointee would take it paramount to any ſuch 
alienation by him. But if it is to be conſidered as land, 
the defendant having had a child, will not be hurt by 
the lacheſs of the truſtee, but is intitled to be tenant by 


courteſy, 


Lord CHANCELLOR. 


I have no diſſiculty, unleſs on the authority of Lord 
Conway's caſe, which I do not remember: my preſent 
thoughts are theſe. 


The firſt and fundamental queſtion, upon which all will — 
turn is, whether this is to be conſidered as land or money ? 40% 
for if the latter, the plaintiff's claim is at an end: but land, and 
clearly, according to all the rules, * it muſt be taken as when not; 
land ; as it certainly was at firſt, and after the marriage _—— 
had, being bound by the articles: the acts done are not be paid. 
ſufficient to have it conſidered as money. (k) Upon a bill 6 
by tenant in fee, the court would decree it to be paid in (17 
money, becauſe he might immediately ſell the land, and 
turn it into money; and the old rule was, that the court 
would alſo decree it ſo upon a bill by tenant in tail, with 
remainders over. And thus it ſtood till the caſe of Coi- 
wal! v. Shadwell, 1 Vit. 471, 485, where Lord Cowper 


Vor. 1. P held, 


* 2 Brown's Chan, Cas. 56. 5 Brown's Parl. Cas. 269, even as to 
(Cilateral heirs. 1 WMS. 110, 172. Prec. Ch. 400. 


Ei Was. 130. 2 Wms. 773. Atk. 453. 3 Atk. 447% 
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held, the remainder man ſhould have his chance, az it 
could not be barred but by recovery, which required time, 
and would not direct it to be paid in money: and the ac- 
cident of the death of tenant in tail in that caſe before a 
recovery, ſhewed the remainder man's intereſt in ſo glar- 
ing a light, that it has eſtabliſhed the precedent ever ſince. 
(1) But where the remainder can be barred by fine, the 
court will decree it in money: but here was tenant in tail, 
reverfion in fee in one moiety to herſelf ; and therefore 
certainly if ſhe was ſui juris, and bronght a bill for the 
money, a moiety would be decreed to be paid to her, the 
other moiety to be put out at intereft, to go as the profits 
of the land would: but here ſhe was a feme covert; and 
then the rule is, that although ſhe had the re verſion in fee 
of the whole, it ſhould be laid out, unleſs ſome further a& 
was done, by her coming into the court to be folely and 
ſeparately examined, analogous to the form of a fine at 
law; and then if ſhe declared her conſent to have it in 
money, without the influence of the huſband ; the court 
would decree it ſo : if ſhe was in the country, and could 
not come, there would be an order in nature of a dedimus 
Poteſtatem to examine her there, which would take up time: 


the payment of the money therefore to them, ſhe not being | 


ſui jurit, is not equal to a decree of this court; nor is the 


releaſe ſufficient to cauſe it to be taken otherwiſe than 25 


land, not being equal to a fine, or ſole and ſeparate exa- 
mination, declaring her free will ; (m) nor can it change 
the equitable — this money has gained, of being con- 
ſidered as land. 

Next as to the conſequence of this. The firſt is, that, 


—— as ſhe would be tenant in tail of the land, and had the 


money con- ſame intereſt in the money, (n) the hutband ſurviving i 
fidered as intitled to be tenant by curteſy, according to the caſe of 


_ Stweetapple v. Bindon, 2 Ver. 536, although the court doe 
not give that indulgence in the caſe of dower. 


Next as to the inheritance ; and if the plaintiff muſt 
claim this reverſion in fee from her filter, ſhe cannot have 
it; becauſe being but of half-blood to her, ſhe cannot be 


heir, 


(1) In 3 Wms. 13, Lord King would not decree fo, and ſaid he ought ie 
regard the iſſue in tail as well as the remainder man, and leave him his 
chance, for a fine is a thing of time. g het 

(m) Where a ſum of money is in the hands of one, without ny ve 
uſe but for himſelf, it will be etteemed money and the heir cannot clan: 
1 Brown, 248. 

(n) There mult be a ſeiſin in law or equity to intitle huſband to be 
nant by the curteſy. Polit, 507, 


— 
— 


in the Time of Lord Chancellor Haxpwicks. 


heir. But I am of opinion, that ſhe may claim it from 

her father, who took alſo an eſtate for life by the ſame ſet- 

tlement : fo that according to the ordinary rules it veſted in 

him : and whoever takes afterward, muſt take through 

him. It is certain, that where no perſon is ſeen or known, 

in whom the inheritance can veſt, it may be in abeyance : ( 17 7 
45 in a limitation to ſeveral perſons, and the ſurvivor, and 

the heirs of ſuch ſurvivor; — it is uncertain who will 

be ſurvivor; but the freehold cannot, becauſe there muſt 

be a tenant to the præcipe always. The fee's being in pere in- 
abeyance has in ſome caſes occaſioned an act of parliament heritance is 
to remedy. it; but here it was not fo : nor does the power in abey- 
of appointment make any alteration therein, for the only e 
effect thereof is, (o) that the fee, which was veſted, was 

thereby ſubje& to be deveſted, if the whole was appointed: 

or if part, ſo much, as was not drawn out of the inheri- 

tance, ſtill remained in the father as part of the old fee. 

And there is no occaſion to put the inheritance in abey- 

ance ; which the court never does but from neceſſity, and 

will ſo mould it by opening the eſtate as in Lewis Bowle's 

caſe and ſeveral others, as beſt to anſwer the purpoſes of 

the limitations. But if the appointment was not made, it 
remained undiſturbed. | 


Then the queſtion, if it can be called one, is,. whether 
this reverſion, ſo veſted in the father, can deſcend to the 
plaintiff, ſiſter of the half-blood ? And I think it may, ac- pgggo 
cording to Kellow v. Rowden and other caſes ; for where fratris, &c. 
not clothed with poſſeſſion, it follows the rule of poſſeſſho 
fratris, &c. although it is not exactly the ſame caſe ; and 
the determination in Kelle v. Rowden comes up to this. 
It was there held to be ſufficient to make himſelf heir to 
the perſon, in whom it firſt veſted, without mentionin 
the intermediate perſons who never had the actual poſſek⸗ 
ſion of the fee, but barely the reverſion; although they 
might have charged, conveyed, or aliened it: and the 
court never 1s ſorry to ſee this happen between brothers and 


uſt ſiſters of the halt-blood by the ſame father; it beſt an- 
1 ſwering the intention and rule of nature. 
eit. Plaintiff therefore is intitled to this money, which muſt 


1 be confidered as land; but the defendant is intitled to it 
* during life. But this not ſo clear a caſe as to give the 
plaintiff coſts out of the defendant's intereſt. 


chim. | P 2 


(0) x Wms. 516. Fearne, 275, 2 Roll Abr. 418. 


Ogle. 
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Caſe 95. Ogle verſus Cook, December 1 o, 1748. 


PON a bill for eſtabliſhment of a will and perſorm- 
1 ance of the truſt, it was objected, that only two of 
the witneſſes to the will were examined, and ſome account 
ought to be given, why the third was not : as that he could 


not be found, Q. 


— 


Lord Chancellor held it neceſſary to the eſtabliſhment of 
a will; for if after the decree the heir at law ſhould con- 
trovert it, the court would order an injunction: nor did 
( I 78) he care to make a precedent to the contrary; for if this 
other witneſs was called, he might ſay ſomething material 
againſt it: and therefore ordered it to ſtand over till the 

third was examined. Hi 9% 


Caſe 96. Willet verſin Sandford, December 12, 1748. 
Poft, ; | 
Deviſe be. FJENRY WINDOWSE made his will December 13, 
— 1734, deviſing the bulk of his real eſtate to three trul- 


mortmain . , . 
act of lands tees on certain truſts, and ſome particular lands to charita- 


in truſt for ble uſes. In 1744 he makes a codicil; which, he pub- | 


es cog. liſhes and declares, ſhould be annexed to, and be taken as 
ter the ad part of the will: and thereby making fome alteration in the 
deviſing the diſpoſition of the truſt of the bulk of his eſtate, aſter re- 


fame lands citing the deviſe to the charity, he deviſes the ſame lands, 


to ſame . ; . 
together with another piece of land, to the ſame three tru 
— "tees and two others and their heirs, upon the ſame ſpecial 


thers to truſts and confidences as in the will : makes ſome alterati- 
fame chari- on in the legacies in the will, and concludes with the con- 


—— firming all other parts of the ſaid former will. 


in other 
parts of the will, confirming the reſt and declaring the codicil to be annex ed, c. to 


the will. The deviſe to the charity is not void. 


Upon a bill by the creditors and legatees, a queſtion aroſe 


between the defendants, whether this truſt for the charity | 


can take effect? 


For the heir at law it was inſiſted, - that by the codicil the 
deviſe of theſe lands, both as to the legal eſtate and the 
truſt, is revoked : and ſo being a new deviſe to five truſtees 
for the charity, and made after the mortmain act took place, 
it was void, and the lands deſcend to the heir at law. The 


rule in the conſtruction of that ſtatute, and in the appi 
cation 


9C, 2. 


in the Time of Lord Chancellor Hazpwicks, 


ation of the caſes thereto, is that if it would then have 
deen good, the ſtatute makes it void for benefit of the heir 
it law : as was held by his Lerdſbip im Arnold v. Chapman, 
12 July, 1748, neither in reſpect of the legal or equitable Ante. 
eſtate could the court ſay, this codicil was not a new deviſe 
of the whole. The whole fee at law is certainly altered; 
1d raſing to different perſons in different manners. The 
caim muſt be by them under the codicil ; and in their five 
names muſt an ejectment be brought, and they muſt have 
joined in a conveyance. The adding more land, ſhews an 


of intent to make a new regulation ; although the argument 
of in general is in favour of the intention: yet here the heir 
10 at law may take againſt it by the reſulting truſt. Revoca- 
1 tions of the wills in general are very eaſily effected in point 
= of law: any act ſhewing a change of mind, though inet- 


{tual in itſelf, will do it: of which there are ſeveral caſes 
in Montague v. Fefferies, 1 Rol. Ab. 615, 616. Mo. 429. 
ſuch as a teoffment without livery. In Lord Lincoln's caſe 
both below and in the Houſe of Lords, it was held a revo- 
cation, though the uſes intended thereby never took effect. 
do a conveyance in a man's lifetime, which for want of a 
3 proper inrollment cannot take effect as to the charity, yet ( x 79) 


ul would be a revocation af the will. A deviſe to A. and his 
— heirs, and a codicil made after the ſtatute deviſes it to B. 
"WJ in truſt for a charity: that would be a revocation, and te- 
* ſult for the heir. 
the 
45 Lokp CHANCELLOR. 
- Have you any authority for that ? Suppoſe it was a de- 
i. eto 4 and his heirs : and a codicil give the ſame lang 
* to a monk and his heirs ? 

For the heir: That would be a revocation, as the feoft- 
e nent would: for the truſts being void as to the objects, 


makes no difference in law or equity as to the revocation. 
Howard v. Howard was a very extraordinary caſe, which 
came out of the North : where one made a will in favour 
of a miſtreſs, whom he afterward married publicly ; and 
in conſideration of the marriage ſettled the eſtate upon her 
n fee, Upon a bill to ſet it aſide, it was held by your 
L:rd ſhip, that the will was very providentially revoked by 
the ſettlement, although the uſes of tke inſtrument could 
not take effect. It is not neceſſary to the revocation of a 
will or deed, that all or any of the uſes ſhould be chang- 
ed; for another inſtrument limiting to the ſame uſes would 
reroke the former; being ſufficient to change the inſtru- * 
| | ment; 
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ment; as by recovery, leaſe and releaſe, or feoffment to 
the uſe of the will. It may be ſaid, there art revocations 
in law, which are not held ſo in equity; as in a mortgage, 
which ſhall be confidered in equity a revocation, only ſo 
far as the charge goes : but wherever equity does not con- 
ſider that a total revocation, which would be fo in law, it 
is, where the matter is looked on in a quite different light, 
from what it 1s in law : as the mortgage is conſidered here 
as perſonal eſtate, and a perſonal charge on land: but it 
is otherwiſe, where —— the ſame way here as in 
law : as in a recovery by tenant in tail to effectuate a will, 
it is a revocation of the will. The caſes, where it has 
been held void by reaſon of the imperfection of the ad 
done, (the ſtatute of frauds requiring particular circum- 
ſtances to revoke) as in Onions v. Tryers, do not come up 
to this; in which there is no defect in the ſolemnity of 
the execution, but an incapacity in the object. But the WW" 
codicil is good, and cannot be eſteemed a concurrent act 1 
with the will, ſo as to paſs by both; the proper buſineſs of WM * 
it being to revoke, as that is the effect Yo, every alteration. 

By the Roman law, a codicil, not being ſo ſtrong as a | 
will, could not deviſe away the inheritance : but in our WI 
law it is a new deviſe. Suppoſe the will void, as if one of 
_ witneſſes was a legatce ; it would take effect by tlc 
codicil. | 


(1 8 o) Lord CHANCELLOR. 


Then the codicil referring to the will, and being well 
executed according to the ſtatute of frauds, would be a re- | 
publication of the will. s I's 


For the heir + But ſtill it operates as a new deviſe : as in 
caſe of a re-purchaſe, it would be a revocation of the will, 
notwithſtanding it was put in the ſame plight. It is admit- 
ted to be void as to the new deviſed lands ; and the truſts 

being to perform under the codicil, he could mean, u 
ſhould ſtand as to the will, 


For the charity: The intent is the whole of the caſe, for 
the revocation cannot operate, if an intent not to revoke 
| is ſhewn : and revocations are never favoured. It is com- 
mon to put an end to the legal eſtate, and yet leave the 
equitable to take effect: as if the truſtee, to whom the 
legal eſtate is given, dies in life of the teſtator; it W 
not alter the truſt : but the court would carry it into exe: 


; cution 3 with this difference, that in one caſe the 3 


ia the Time of Lord Chancellor HARDwIekxE. 


un would be a truſtee, in the other thoſe named by the 
ator 3 and even on the foot of a charitable appoint- 
nent, although no truſtee at all, the court would carry it 
no execution, upon the ſtatute of Elizabeth : ſo where 
he intent was to charge for the benefit of a third perſon, 
ind the truſtee dies. The difference between the legal 
nd truſt eſtate is only a fiction in law; the legal eſtate be- 
ng only nominal. The codicil only meant to add to the 
nuſtees: not revoke the truſts: and may ſtand with the 
zill, agreeable to the general notion of codicils. The ex- 
xeſs revocation in part ſhews an intent not to revoke, 
here not ſo expreſſed. A recovery by tenant in tail is a 


a WU vocation, becauſe the eſtate is thereby otherwiſe diſpoſed 
1 o, and given to him in fee. So if the void inſtruments, 
jp plainly — an intent that the deviſee ſhould not take. 
of {rnild v. Chapman is different; and would not have been 


b determined but from the peculiarity of the circum- 
lances; and was from neceſſity, becauſe it could go to no 
aher than the heir. | 65 


Lord Chancellor ſaid, that there being ſome nicety in the 
queſtion, he would referve it for conſideration. Supra 186. 


of a ſum of money; for non-pertormance of whic 
xroceſs of contempt iſſued againſt him: all which he ſtood 
wt; and a ſequeſtration, and ſeiſure of his goods and of a 
l:aſchold eſtate 3 of which one Hammond had taken an 
alignment from Broughton, and Steel, &c. Steel comes 
n and makes claim of his intereſt ; which is ſent to the 
naſter to be examined; to prove which an order was 
mde, that Hammond ſhould be committed, unleſs he ſub- 
nitted to be examined. The poſſeſſion of the leaſchold 
ate conſiſting of an inn was ordered to Steel, who 
ould give a recognizance with a condition for his an- 
1ering for the value, and accounting for the profits made, 


for n ſuch manner as the court upon hearing the report 
ke BY "ould direct: and the arder made on hearing that report 
m-, that Steel ſhould pay to the ſequeſtrators, what ſhould 
the e found due on that account. In the examination of 


iel it was ſaid, that Broughton told him, he intended to 
"thdraw himſelf: but now there was an affidavit of his 
eing beyond ſea for about four years, nor was the decree 
'2unſt Broughton ever ſigned and inrolled. is 
1 ; 


Wharam ver/us Broughton, December 17, 1748. Caſe 97. 


| I ba 
. was a decree againſt Broughton for * — — 


1 
ly 
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The plaintiff in the cauſe dying, the queſtion was, 
whether a revivor was neceſſary by his repreſentative, the 
widow and executrix, to keep up the ſequeſtration ? if ſo, 
whether there were any circumſtances in this cafe to diſ- 
penſe therewith. 


Lord CHANCELLOR. 


Conſidering the circumſtances of the caſe, and the 
great delay, and bad behaviour of the defendant in the 
ſuit, I do not wonder that the repreſentative of the plain- 
tiff ſtruggles to have the moſt expeditious proceeding, and 
to prevent further delay by the forms of the court: and 
the ſame reaſon will induce me to affiſt her, if a founda- 
tion for it, as far as poſſible, conſiſtent with the rules of 
the court But unleſs on one particular circumſtance, 
(Broughton's abſconding) concerning which more evidence 
has been this day laid before me, there is no foundation to 
let this proceeding go on without reviving the ſuit. 


The matter conſiſts of two parts: the exception by Steel, 
coming in to be examined on his claim of intereſt ; and 


the motion on the behalf of Hammond to diſcharge the or- | 


der, although no party, and admitting he has no, intereſt, 


and is only brought before the court to clear the queſtion | 


of the claim of Seel. The order made on him was not in 
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the ſtrict form; but to aſſiſt the juſtice of the caſe, as there 
appeared to be a connection and colluſion between them 
Broughton's aſſignment to Hammond being near the time 
of his abſconding. 


It is inſiſted for the plaintiff, that Steel has not made the 
point of abatement one of the exceptions, although he haz 
excepted to the merits : but if there is an abatement in 
fact, and a report made during that abatement, all this 
may be irregular, and the repreſentative of the plaintifi 
not have the benefit of it, notwithſtanding all that ha: 
been done. | | 


The firſt queſtion is, whether there is a neceffity by the 
general rules of the court, that the ſuit ſhould be revived 
on the death of the plaintiff ? The ſecond queſtion, it ſo, 
yet whether there are ſufficient circumſtances in the caſe to 
induce and warrant a court of equity to go out of that 
rule, and to excuſe the repreſentative from reviving ? 


Upon 
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Upon the firſt two things are to be conſidered : whether Sequeſtra- 
the ſequeſtration, iſſued to compel performance of the de- tion tocom- 


cree, abated by death of the plaintiff, and whether the ſuit anon 1-1 
!1elf abated ? ; decree abat- 
ed by der ch 


As to the firſt, it is very clear, (p) that it is abated ; all * plaintiff, 
the caſes being to that purpoſe ;3 and none to the contrary. a ale the 
A diſtin tion has been endeavoured between an abatement ſuit abates, 
by the death of the plaintiff and of the defendant ; and . — 
the caſes cited are ſaid to be of the death of the defendant : — — 
but there is is no ſuch diverſity: and an abatement by a a bill of re. 
circumſtance ariſing by the plaintiff is ſtronger, It is al- vivor muſt 
ways ſo, where it is by act of the party: as in caſe of; ole” 
marriage by a feme ſole plaintiff 3 ſhe cannot bring her huſ- the decree 
band as party to the ſuit immediately, but muſt bring a bill was not 
of revivor *®, Whereas by the marriage of a ſeme ſole de- — 2 
ſendant it does not abate, but the plaintiff may proceed, 
only entering the name of huſband and wife in the ſuit. 

t is admitted, that if a decree be only executory, or quod 
computet, the death of the party abates : but it is inſiſted, 
that this is an abſolute decree, the ſuit at an end and exe- 
cuted, and the ſequeſtration ſhall not abate. But this is 
not the rule of the court ; for a ſequeſtration being only 
laid on, and never executed, not affecting the thing, but 
only a perſonal contempt for non-performance of a decree, 
by death of either party, (though the caſes are generally 
of the defendant) it falls to the ground: as in Bligh v. 
Lord Darnley, 2 Vm. 619, and in the great caſe of Col- 


fm v. Gardner, 2 C. C. 43; where it is imperfeQly report- 


ed; for Lord Nottingham's argument is very clear and 
well connected, as I have ſeen it in a manuſcript of his 
own, wherein he refers to Bland v Witham, before Lord 
Shafteſbury ; ſaying, that after a ſequeſtration laid on 
againſt a father, and land deſcends to the iſſue in tail, the 
ſequeſtration is diſcharged, as in the caſe of Lord Athol. 
Whether it continued againſt the fee ſimple lands, was not 


then debated ; but he conceived it did not, unleſs the ſuit 
revived 


(p) 3 Atk. 594. and 1 Vern, 58. contra where it is held, a ſequeſtration 
that iiſues as meſne proceſs falls with the death of the perſons, ſecus where 
it iCues for non-performance of a decree ; but in 2d Pr, Was. 621. it is 
held to be a perſonal proceſs which abates by the death of the party, and 
therefore differs from an extent on a judgment which does not abate ; alſo a 
lequeſtration takes in the whole profits an extent only a moiety. 

* The reaſon of this is, that a plaintiff ſeeking to obtain a right, the 
deſendant may be injured by anſwering to one not intitled to ſue; but a de- 
ſendant only juſtifying poſſeſſion, the plaintiſf cannot be injured by a decree 
az1inſt one holding that poſſeſſion ; but in the firſt caſe a negle of a bill 
ot revivor is not error to reverſe a decree. Chan, Pleas. 22. 
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revived againſt the heir and executor, although the ſox 
came in during the father's life, and ſet out a title by con- 
veyance, becauſe after the father's death he has a new title 
as heir. So in Burdet v. Rockey, in 1682: where the bill 


ſet forth a ſuit againſt the late huſband of the defendant ; 


and a decree in his life; and that for not obeying, con- 
tempt iſſued againſt him: and ſequeſtration againſt the 
real and perſonal eſtate till ſatisfadtion; and he dying, 
the ſaid commiſſion was renewed by order of the court, 
and an injunction ordered: the bill was in aid of the ſe- 
queſtration. Demurrer thereto, for that by the plaintiff's 
own ſhewing the defendant being dead, the ſequeſtration 
abated, it not being for the lands in queſtion, or for any 
rent or incumbrance thereout, but tor a perſonal duty in 
diſobeying the decree : and the rather for that after his 
death, no ſubpæna in nature of ſci. fa. yet ifſued againſt 
the detendant and heir, whereby they might come in and 
make defence. The demurrer was allowed; and the in- 
junction for ſtaying the defendant's proceedings at law diſ- 
ſolved : fo that a revivor was held neceſſary. So in Hide 
and Ramfhaw v. Greenhill, Auguſt 1746, where it was ta- 
ken for granted, that by the death of the defendant the 
ſequeſtration abated ; and the plaintiff broyght a bill of re- 
wivor againſt the defendant's executars and refiduary lega- 
tees. The queſtion was only, how far the ſequeſtration was 
revived againſt the lands or perſonal eſtate? and I was of 
opinion, that being a decree for a perſonal duty, it was on- 
ly againſt the perſonal eſtate : and that the ſequeſtrators 
ſhould account to the heir at law, for the profits of the 
lands received after the defendant's death; which is agree- 
able to the rule of law. This procceding by diſpenſing with 
revivor is endeavoured to be ſhewn — to the rules 
of law concerning executions : but it is not ſo; as appears 
from Clerk v. Withers, 2 Lord Raymond 1072, where it is 
held, and certainly is ſo, that if upon a fi. fa. on a judg- 
ment againft- the defendant, after the goods are | 

with the ſheriff, which binds them, the plaintiff dies, the 
execution being begun, the fieri facias is not abated z the 
reaſon of which is, that in a fieri facias on a 7 the 
ſheriff is directed to levy the money to the uſe of the plain- 
tiff; as the words of the writ, ad reddendum, Cc. ſnew 
and therefore by the ſeiſure of the goods and delivery to the 
ſheriff, the property is changed: and though the writ 
commands to have the money in court at the day, the ſhe- 
riff may pay the money to the plaintiff; in which he 1s 
warranted by law, though he cannot deliver the goods over 


to the plaintiff : but if a further act and proceſs of execu- 
1104 
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on is neceſſary to be done by the court, the law is other- Fieri facies 
riſe, Therefore if after ſuch fier: facias, &c. the plain- not abated 


n- 
le i died, and the ſheriff levies only part, not finding goods — = 
Il! aough for the reſidue, and returns ſo much toward ſatis- the righr 


Aion of the debt, quod parat habet, a ſecond fieri facias being veſt. 
my iſſue to levy the reſidue, but the executors cannot have ©4: . 
twithout revivor of the judgment. Whereas in the other —— 
e the death of the plaintiff afterward makes no alterati- a literar: 

u; the right being veſted by the execution laid on the neceſſary. 

„ according to the opinion of Kelyng, 1 Lev. 282. — 3 
gut Holt diſtinguiſhes all this from the cafe of an extent, ay — 


n 6. C. 450. by which no right was veſted : a /iberate being a further 


ly eſſary ; which comes near to the caſe of a ſequeſtration ; 3 neceſ- 
in ich partakes not of the nature of a = faciat, but of a5 
ls writ ot extent on a recognizance or di/tringas ; veſting no ( 18 4) 
it nt in the party, becauſe the execution is not complete, 

1d WJ but a further act of the court neceſſary ; which whether by 

n- WW troceſs or order makes no difference: and that further act 
mat after ſeiſure by the commiſſioners of the goods and 

de bots of the lands, and return to the court, the party muſt 

a- ply to the court, to have an account of the ſequeſtration 

ic ien, and an order made for ſale of the goods toward ſa- 

ce W:fa&ion of the duty decreed him; without which he can- 

a» WW: have it. For the writ of ſequeſtration does not require 
1e ſequeſtrators to levy to the ule of the plaintiff, but only 

of Wi detain and keep in their hands till the ſum is fully paid, 

n- e contempts cleared, and the court make further order to 
e contrary. It is not of a great many years ſtanding, 

ic WWF hat the court has ordered goods to be ſold, to ſatisfy pay- 

e- nent after a decree : but it is very lately, that the court 

th WM ordered it for a collateral contempt in proceeding be- 

es e a decree ; which the court now does in aid of its pro- 

rs WE tedings, By the plaintiſf's death therefore before that 

is nher act, ſomething muſt be regularly done by the exe- 

- vor to revive the proceſs and ſuit ; the party having a 

ed ght to make a defence thereto; for he may 2 up ſome 

N 'ollateral bar: as in the caſe of a will, he may deny the 

e 


tal of the ordinary; and the law- books ſuppoſe he may be 
be to ſhew a releaſe. To that it is ſaid, that this might 
e material, if the preſent proceeding was againſt the de- 
*ndant, which it is not, but againſt Stee/; to prove whole 
ntereſt Hammond is ordered to be examined : but that does 
tt prove the defendant to be out of the caſe. The ſequeſ- 
ration is the foundation, which if abated, that examinati- 
on is gone alſo : like the proceedings in the Eccigſiaſtical 
gurt, from whence this court might have taken it; where 
u ſtranger to a ſuit intervenes for an intereſt ſuppoſed, by 
abatement 
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abatement of that ſuit there is an end of the intervention 
which is tacked thereto. As this is ſo from the nature « 
the proceeding, ſo it is from the end and intent thereof 
It being to ſhew whether theſe goods belong to the claim 
ant or defendant; and if in the event the court ſhoul: 
think the claim not proved, they are condemned, and di 
rected to be delivered over to the ſequeſtrators, as belong 
ing to the defendant, who is therefore as much concerned 
as if the proceeding was againſt himſelf, and will not var 
the caſe. 


The ſecond conſideration is as to the abatement of th 
ſuit. In general, atter judgment there is no abatement 
that ſuit : but here a further act is neceſſary ; and the fal 
ling of the ſequeſtration ſhews, there ought to be a reviv 
of the decree ; and this court revives its decrees, as court 
of law do judgments. The quettion then is, is in wh 
manner the revivor ſhould be: whether by will, the co 
mon way, or by ſubpœna ſcire facias, which iſſues out « 
the record of the decree ; and can only be where the de 
cree ſigned and imolled ? So that there is no other way | 
this caſe, but by bill in the regular courſe, which will re 
vive the ſequeſtration and decree, when properly broug 
on. 


But for the plaintiff ſuch difficulties are ſuggeſted, : 
amount almoſt to impoſſibilities to come at her right 
which leads to the ſecond queſtion ; that ſuppofing the gt 
neral rule laid down be right, that the ſequeſtration abatec 
and a revivor neceſſary; yet here the repreſentative ſhoul 
he excuſed from that difficulty, for two kinds of reaſon 
Firſt, the order and ſecurity by Steel to anſwer the value 
but nothing therein to take it out of the common rule; f 
if Steel proved not his claim, the order not being that 
ſhould be paid to the plaintiff, the plaintiff muſt ſtill make 
turther application to the court for payment ; which bring 
it within the rule and diſtinction already laid down: 2 
though poſſeſſion of the leaſchold in mean time wasd 
livered to the claimant, that was only for the carrying c 
the trade ; yet ſtill the ſequeſtration continued, But t 
ſecond and principal reaſon is from Brougbton's being 
yond ſea for four years: ſo that no benefit could be by Þ 
of revivor, becauſe of the proviſo in the ſtatute of Ges. 
cap. 25. ſe. 8. which ſays, that no decree for want of 4 
pearance ſhall be, unleſs an affidavit that the defendant v 
within the kingdom within two years next before the pf 


ceeding againſt him: which indeed creates a great : 
ar 
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ar; for as this decree is not ſigned and inrolled, there 
an be no ſulpœna ſcire facias, for if there could, I ap- 
hend, it would help the plaintiff, and that the decree 
zight be revived without appearance: although that is not 
ear on the practice: there being no precedent of it. 
The command of the writ is, that you perſonally appear in 
Hancery, and ſhew cauſe why, Cc. on a certain day: it 
; true, on this an appearance is ſometimes entered; but 
poſe a ſubpæ na ſo iſſuing to revive a decree, the defen- 
unt neither appears or comes to ſhew cauſe ; I think (al- 
wugh no abſolute opinion) there may be an order to re- 
we. As on a 2 ferved on an infant to ſhew cauſe 
ithin fix months after coming of age, why a decree ſhould 
ot he made abſolute : it ſhall be made abſolute without 


fal 

irol ncring an appearance, if he comes not. If you do not | 
un in your own affidavit, that the, defendant is beyond , 
hal, the court will not require an afhdavit to be read, that 


r was within the kingdom within two years; but it will he 
n him, when he returns, to ſhew that, and to impeach | 
he proceedings, and then the court will put terms on him. | 
ut (till the proceeding is open to great difficulty; and it j 
; aid, the court ſhould not be ſo bound by its forms, as | 
t to come at juſtice. And certainly a court of equity does | 
ike fometimes very liberal ſteps; as in the abatement of | 
ts, and applications for collateral things to be done, the 
urt will, notwithſtanding abatement by death of almoſt 

the parties, make an order for delivery of deeds and 

tings 3 or ſend to the Maſter for inquiry, to whom they 

long ; or order money to be paid out of the bank without (1 86) 
revivor : as I believe I did in the caſe of Sir Thomas Pen- 

. But that is, where the court muſt deliver itſelt 

vm the cuſtody thereof ſome way or other, and proceed 

cio e but the queſtion here is upon a ſtrit execution 

nder a decree, and very different. But upon this point 

vill not now give any certain opinion: but will expect 

me anſwer to this affidavit of to day, and afterward tell 
«remainder of my thoughts; becauſe if there is no an- 

er thereto, fo that the plaintiff may come at juſtice, I 

las far as poſſible chalk out a method to come at it. 
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Caſe 98. Wharam verſus Broughton, December 20. 


N affidavit was now read of the defendant's being ith- 
A in the kingdom within two years. 


Lord CHANCELLOR. 


I was in hopes, it would come out ſo. This will deli 
ver the plaintiff from her difficulties; as ſhe may noy 
bring a bill of revivor ; and if he does not appear, it will 
be taken pro N and then if any difficultics occur, 
this affidavit will be a ground to go on, 


The exceptions ſtand over. 


Ante 178, Willet verſus Sandford, December 20. 


Lord Chancellor now delivered his opinion. 


Revocation ( 


the mortmain act, it is void: and the fingle queſtion is, 
_— the codicil is a revocation or confirmation of the 
Wi 


Three kinds It is neceſſary to take notice of the different intereſts in 

of intereſt land at this day. There are three kinds: Firſt, the eſtate 

in hands. jn the land itſelf; the ancient common law fee. Second- 
ly, the uſe ; which was originally a creature of equity, 
but ſince the ſtatute of uſes, it draws the eſtate in land to 
it; ſo that they are joined and make one legal eſtate 
Thirdly, the truſt ; which the common law takes no no- 
tice of, but which carries the beneficial intereſt and proti: 
in this court; and is ſtill a creature of equity, as the uſe 
was before the ſtatute. | 


To 


(q) 2 Atk. 73, Ante 32. Poſt, 190. Prec. Chan, 459. 2 Vern, 781. SC, 
1 Eq. Ab. 407. S. C. 1 Wms. 343. Se, 1 Wils, 313. 2 Atk, 268, : 
Burr, 2512. Cowpr. 49, 87. Dougl. 30, 684 In theſe caſes it is held 
that the mere act of cancelling a will is no revocation, unleſs done _ 
Revocandi, Vide 1 Wms. 345, Note 1, 4th Edw. where the law is cv 
leed from the ſeveral cafes on this ſubjeR, 


VT} this truſt for the charity can take effect, it muſtbe | 
of a will, by the will; for if by the codicil, being made ater | 


FX —_ 4 O#t+cs<4 aa — ies ets 1 
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To apply this. By the will, the eſtate in the land, and 
the uſe, are deviſed to the three truſtees and their heirs; 
for a deviſe of land, by force of the ſtatute enabling to de- 
viſe, carries the eſtate in the lands, and the uſe too, with- 
out ſaying to the uſe of the deviſee : but the truſt and be- 
n:-ficial intereſt is to the charity. By the codicil, the eſtate 
in the land and the uſe is given to the ſame truſtees and 
two others: the truſt for the charity is exactly the lame : 
but there is ſome variation of the ſurplus profits. It 1s un- 
doubtedly a new deviſe of the legal eſtate; and therefore 
it was objected, that being ſubſequent to the mort main act, 
it is void as well as the truſt : but that was ſoon given up 
at the bar; becauſe the variation of the truſts of the ſur- — 
plus profits, being good, is ſufficient to ſupport it: as it truſts the 
vas held in all thoſe acts, which on a deviſe to unlawtul legal eſtate 
truſts make the legal ↄſtate as well as the truſt void: but © - 3 
with this diſtinction, that if part of the truſt is good, it „oid: un. 
will ſupport the legal eſtate : as upon the Peopery act, if part leſs part of 
of a truſt is for a proteſtant as well as for papiſts; and then the truſt is 


tne only conſideration of equity is, how far the truſt is _ 1 
made void by the act? ſupport the 
legal eſtate. 


Next I am of opinion, that the beneficial intereſt and 
profits, that is the truſt, to the charity is not revoked, 
but confirmed by the codicil ; which I ground firſt on the 
natur&, of the inſtrument; ſecondly from the words A 
codicil Made after a will, and directed to be annexed there- 
to, is conſidered both in our law and in the civil law: 
(from which we borrow ours, with regard to wills) as part Oui — * 
of the will: although in notion of law there may be other eg 
codicils not part of the will : as in the civil law, a teſta- from the 
mentary ſchedule, though no will at all: but this is part «wi law, 
thereof, and therefore in its own nature is not intended to 
be a revocation of the inſtrument of the will; (r) for 
there may be a revocation of the particular diſpoſitions, 
and yet N the inſtrument, — to be added and made 
part thereof; as in ſeveral parts of Swin. but particularly .. 
15, (the new edition) this differs therefore — caſe of — 
a lecond will, which from the nature of the inſtrument has codicil and 
been held a revocation of the former, though no clauſe of 2 ſecond 
terocation was inſerted ; and is different from Hitchins v. 
Baſſet, 1 Sho. 537, Caſes in Parliament 146 ; in which caſe 
it was admitted throughout, that though a man could die 
vuh but one will, he might with ſeveral codicils, and no 

revocation : 


r A codicil revoking a legacy of 40,0001. it being in ſact only 30,000/. 
nd 10,00-/, an appointment, revakes the appointment, 2 Brown, 51. 
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revocation : and a ſtrong authority is there cited, Coward 
v. Marſhal, Cr. E. 721, even on a ſecond will; the only 
doubt being that it aroſe on a ſecond will ; for had it been 
a codicil, there would.have been no queſtion ; the inſtry- 
ments being part of one other, and to be taken together. 
Hence it follows, that as it ſtands clear of the doubt in 
Shower, it is ſo of revocations by act executed in life of the 
teſtator; as of feoffment without livery, bargain and al: 
not inrolled ; the effect of all which is in the teſtator's life 
to defeat the act; confirming nothing, but altering the 
eſtate in his life; which a codicil does not; taking effect 

(1 8 8) together with the will at the death of the teſtator. Then 
as the codicil is no revocation, farther than it is expreſſed; 
ſo from the words there is no expreſs revocation, but 
amounts to a confirmation of the truſt to the charity, 
which muſt have ariſen on the will, varying only the for- 
mer part; other parts meaning parts not varied; which is 
the conſtruction always put on the words. So that being 
made in 1734, it is not revoked nor contrary to the act; 
and muſt be eſtabliſhed. 


Caſe 99- Hughes verſus Truſtees of Modern College, Decen- 
ber 12, 1748. 


injunction H E truſtees had agreed with the commiſſioners of 
upon forci- the turnpike, to let them dig gravel in land, which 
ble ent'y they had leaſed to the plaintiff for twenty-one years ; and 
Sint 't. Which he had turned into a garden. The commiſſioners 
commiſſio · entered, took poſſeſſion, dug up the legumens planted, ſet 
ners of the a value on them, and made a ſatisfaction, which the plain- 


turnpike ſor tiff accepted. 

digging | 

gravel in 3 1 ; 

land leaſed The plaintiff moved for an injunction, to reſtrain fur- 


to plaintiff ther digging ; which was refuſed ; becauſe he had rot 
pert and made the commiſſioners parties: which having amended, 


years, 


turned into he now moved it again. 
a garden, 


Lord CHANCELLOR. 


What the fruit of this injunction will be, or whether it 
will be too late to ſtop the miſchief done, I know not : but 
the queſtion 1s, whether there is not a caſe made by the 
plaintiff ſufficient for an injunction; and there clearly 15. 
This court, as well as other courts of juſtice, will certain- 
ly give great allowance to the acts of the commiſſioners 01 
the turnpike; and will not interpoſe to cenſure them, = 


lels | 


con 
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les in a plain caſe 3 but not where there is any ground of 
doubt, whether they had authority or no; for then the 
court will not interpoſe, till that doubt is removed, and 
the matter finally determined at law. But no ſuch doubt 
is here; the plaintiff's right, and his remedy here, being 
plain to me, though not to the defendant's, 


The turnpike act, and all theſe relating to highways, 
except meſſuages, houſes, gardens, orchards, yards, plant- 
ed walks; without limiting it to any particular kind of 
garden 3 which are as much taken out of their juriſdiction, 
» if they hid nd: and if they act — they are as 
much treſpaſſers as private perſons. The only thing creat- 
ng a doubt, was the plaintiff's acceptance of that ſum in 
ſatisfaction: but that appears to be for a diſtin matter; 
for the damage to his crop; not relating to the preſent 
queſtion of his poſſeſſion, and the commiſſioners became 
purchaſers of that groſs crop. They acted therefore with- 
out authority, and are in the caſe of private perſons enter- 
ing by force into the ground, of which another had poſſeſ- 
{on for twenty- one- years; for which indeed there is a re- 
medy at law : but that would be only for a particular wrong 
done, and not equal to the remedy in this court; in ſeek- 
ing which the plaintiff was right, and had a proper head 
of relief, being in poſſeſſion at the time of filing the bill, 
and three years before ; the reaſon of which is, that the 
ſtatutes of 8 entry require it. To extend which ſta- 
tutes, the bill is brought for an injuction, for which he 
has made a proper caſe; the bill now before me being the 
amended bill, which is above three years after making the 
leaſe. There is no imputation upon the truſtees; but 
however this ſhould not have been done ; being ſomething 
like the caſe of Nabotb's vineyard: and its being in a 
country, where it is difficult to get gravel, is not a circum- 
ſtance, that will extend the authority of the commiſſioners z 
and the plaintiff has been in poſſeſſion all along: for 
repeated treſpaſſes from time to time did not gain them the 
jolleſhon. | 


Hawkins ver/us Day, December 21, 1748. 


0* petition that the maſter ſhould review his report af- 
ter exceptions thereto taken, argued, and the report 
confirmed by judgment of the court. 


Vol. I. Q Lard 


(189) 


Caſe 101. 


Caſe 102. 


Contingent 
will. 
Deviſe that 
if I die be- 
fore my re- 
turn from 
my journey 
to Ireland, 
my houſe 
and furni- 
ture to be 
ſold ; lega- 
cies there- 
out ; the 
reſidue and 
all real and 
perſonal to 
his wife 
and her 


heirs. He returns to England and has two children having none before; the diſpoi4 
tion and the inſtrument both contingent and eventual ; and it not having happened, 


cannot take 
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Lord Chancellor (aid, he never knew an order to that pur. 
poſe ; and it would be of miſchievous conſequence : by; 
errors in computation merely, might be ſet right at any 
time. 


Parſons verſus Lanoe, January 28, 1740. 


Olonel Charles Lane, intending to go to Ireland, 
made a paper writing in 1732, declaring it to be 

his laſt will in manner following; “ If I die before my te- 
turn from my journey to Ireland, that my houſe and land 
at Farly Hill, and all the appurtenances and furniture 
thereto belonging, be ſold as ſoon as poſſible after my death, 
and thereout all my debts and funeral charges be paid. 
Item 10091. to A. out of the ſaid money ariſing by the aid 
ſale, and 100. to B. and after all debts, legacies, and fu- 
neral expences diſcharged all the refidue of the money 
ariſing from the aforeſaid ſale, and all real and perſonal 
eſtate, intereſt in houſes, and all other eſtate, to my wife 
and her heirs for ever,” joining her in the executorſhip Ml 4; 
with others. 


place, 


Query whe” He had then no children: and ſoon after purſued hi ip 


ther the 
having the 
children is 
a revoca- 
tion. 


intended journey to /reland, where he continued ſometime Wi (01 
and after his return to England had two children by her, t 
ſon and a daughter, and lived till 1738. He kept this vi en 
by him: nor did it appear, that he made any other; n 
but there was evidence of his ſpeaking to his friends of e 
will; ſhewing he did not intend to die inteſtate, of wheat 
he expreſſed ſome deteſtation. The will or paper was prov lll our 
ed in the Ecclefraſtical court. 


The legatee of 1000]. brought a bill for a fatisfatoFile tc 
of his legacy: and in order thereto to have the real eſta «i | 
ſold : to which the widow and infant ſon and heir wech nt 
made parties, Upon which the general queſtion was, xh ont 
ther under theſe circumſtances this inſtrument was to or if 
conſidered as a will ſtill ſubſiſting? Under that, two co; ' 
ſiderations aroſe : firſt whether this will, either the inſtruF'cc/, 
ment or diſpoſition made thereby, is merely a condition: 

_ contingent, inſtrument of diſpoſition, depending on Hu 
event of his death before his return from [reland, or 2 rn 
e the le 


(s) Ante, 32, 186. 
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ther abſolute and ſubſiſting in all events? ſecondly, ſup- 

ſing it abſolute and againſt the heir at law; whether 

that great alteration in his circumſtances, by having two 

children after the _— it, will amount to a revocation 
9 


1 


ar an annihilation thereof, ſo as not to be ſubſiſting at his 
death ? 


LokD CHANCELLOR. 


As to the firſt conſideration, I think it was merely a 
xroviſional contingent di!poſirion, and conſequently in my 
opinion (though that is not now for my conſideration) no 
art thereof was intended to take effect, but in the event 


th, WY © his dying before his return; in which view it was made. 

4 — a 22 — 

aid It has been argued, that although the diſpoſition might The inftra- 
fu - e made conditional and contingent : yet it was impoſſible — 3 


o make the inſtrument ſo. It the entire diſpoſition is dicil may 
made ſo, the conſequence will be the ſame : but though it be eventuai 


nem erruly ſaid, that in the ſeveral chapters of Swin. of con- — 
hip ons, there is no inſtance of the inſtrument of the will ;; — — 


xing made eventual : I am very clear, without help of an ſhould not 
uthority, that a will or codicil may be entirely depending then be 

mn a contingency, ſo as to have no effect, as an inſtru- — 
nent of a will, unleſs that event happened. Nor ſhould gaſtical. 

t he proved in the Eccleſiaſtical court. The caſe in Swin. 

lepending on the return from Venice within a certain time, 

nough not clearly the preſent caſe, is like it. The deviſe 

the ſale of the eſtate at Farly is admitted to be contin- 

gent: the queſtion then is, whether this clauſe does not 


nike the whole contingent ? If only the diſpoſition, not 


of e inſtrument, be made contingent, it ought to be proved 
meg the Eccigſiaſpical court as a will, and left to the proper 


ourts to judge what effect that diſpoſition will have. It (1 91) 
rightly argued, that if the foundation on the part of the 
ſaintiff be true, of the contingency's being only applica- 
ge to the direction for ſale of the eſtate, nothing but that 
"ll fail, and the reſiduary deviſe will be good. But that 
onſtruction cannot be made; the whole — on the 
on:ingency firſt mentioned, and muſt be taken together; 
if the eſtate at Farly cannot he ſold, how can the plain- 
s legacy ariſe out of it ? And it is admitted, that the 
col. legacy is alſo to come out of the money ariſing by 
le: and this is warranted by the words of the ſubſequent 
*1Juarg clauſe : ſo that all was to be paid out of the money 
"ling by ſale; which ſale was not to be made, unleſs he 


i before his return from Ireland; ſo that the whole diſ- 
Q 2 poſition 


e 
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poſition was proviſional, only to take effect in that event. 
And as to the inſtrument itſelf, if neceſſary to enter there- 
in, there are words to warrant this ; it being declared to 
be his will in manner following, ſo that it is not an abſolute 
will. The penning of the will then being fo, collateral 
or parol proof cannot he taken into conſideration ; which 
would be dangerous, and what the court fince the ſtatute 
of frauds is not warranted to do; for nothing will ſet it | 
up but ſome act done by him after that event to republiſh | 
the will, or defeat the condition. 


Revocation This makes it unneceſſary to give any opinion upen the Wl ; 
of a will. ſecond queſtion : but as it greatly ſtrengthens the con-. 
ſtruction upon the firſt, I will ſay a little to it. It nut WY: 
be taken, that the children would be abſolutely diſinherit- WM « 
ed thereby; becauſe left in the power of their mother; a- 
though there is no doubt of her good intentions toward t; 
them. It has been endeavoured to rebut this, from cit- |; 
cumſtances of the family, viz. a ſettlement in 1755, of 4 
real eſtate which came to her, and is alledged as a reaſon, in 
why the teſtator might intend his will ſhould ſtand : but on 
the appointment of the proportions to the children appeati tj 
to have been entirely in her pleaſure 3; who might give the u: 
greater part to the daughter. It has not therefore the fore on 


of ſuch a ſettlement, as veſted an abſolute eſtate in the fur 
ſon out of the power of the mother, This queſtion rei 
lates to the real and perſonal eſtate. As to the perſonal WM | 


it is held in Lug v. Lug, 2 Sal. 592, 1 Ld. Raym. 441 
(reported from Serjeant Cheſhire, which is no bad authorif 
ty) that marrying and having children afterward, js a re 
vocation : and although it is ſaid to be generally take 


otherwiſe now; and that ſubſequent authorities are again A 
it; and though I have heard it mentioned obiter by judge tors 
that ſuch a change of circumſtances would be a revocall itt ; 
tion; I have not known any caſe or judicial authority uin 


that purpoſe : but I will not give any opinion thereupon 

for if ſo ſettled by the Delegates, I will ſay nothing to di 
( 191) ſturbit. But there is a great difference even on the fat 

of frauds, between the penning of the two clauſes relati 
A difference to revocations of deviſes of land, and of perſonal eſtat 
in the la- The firſt is an expreſs excluſion of all other manner of 
tute of k 8 
frauds be. Vocations whatſoever; the other clauſe is only a limitat! 
tween the and reſtriction upon the method of revoking a will of pe 
penning of ſonal eſtate by words or writing; leaving all other meth 
revocaiiore exiſting. But the words of the firſt are both negative a 


of wills of 
real and Affirmative, excluding any other manner of revocation, 


| by accident, &c. There may be good reaſon in the diff 
heros : , ren 


in the Time of Lord Chancellor HARD WIC Ex. 


rence taken between the marrying, and having children 

aer the making the will (which is a total alteration of cir- 
cumſtances) and the having children only when married 

tefore : in which caſe the teſtator is preſumed to ſuppoſE 

that b ſſibility, his wife may have children; which 

event A ke his eyes at the time of making the will, Of 

this J give no opinion; but only mention it to ſhew the 

diference on the penning of the ſtatute between revoca- 

tons of wills of perſonal and real eſtate : (t) but princi- 

pally that however it be as to ſuch an alteration of circum- Where an 
ſances being a revocation, yet wherever there is ſuch an —_— 
aeration as this, no liberal or ſtrained conſtruction ought — 
to be made of ſuch a will, to make it effectual: but a having chil- 
court of equity and of law would give ſuch a force to ſuch dren after 
conſtruction, as would make the will contingent, to pre- mg —— 
rent ſuch inconvenience as this I mean in general) from tad 
aking place. The will therefore was a contingent, even- conſtrue- 
al diſpoſition 3 which not having happened, neither the none! 
diſpoſition of the real or perſonal eſtate can take place: jj, wit et. 
ind therefore this bill for the payment of the legacy there- fectual. 
out muſt be diſmiſſed without coſts : unleſs the plaintiff 

thinks he can eſtabliſh this will at law; for it is not a 

queſtion, upon which I can make a caſe; depending on 
areumſtances of evidence, which muſt be laid before a 


jury. 


But there is a better way to take ; and perhaps better 
than to have come here, viz. To get a private act of 
zarliament 3 for it is ſaid, there are debts, which will go 
great way to exhauſt the eſtate. 


All the difficulty upon the infant would be, that the Parol de- 
taral would demur, which is often the ground of a private murring. 
it; for otherwiſe an infant's eſtate might be cat up and 
uined by what was intended for his benefit. 


Legard verſus Daly, January 28, 1748-9. Caſe 103. 


0» a bill to ſettle the queſtion of heirſhip to the Duke New trial 
Jof Buckingham, the defendants Ja fh and Daly, in 
cir anſwer, claimed to be coheirs with the plaintiffs. 


The court directed two iſſues : Firſt, whether the plain- (1 9 3) 
4: and the defendants Lord Mountjoy and Mr. Shaftce, were 
the 


0 ) Deviſe of a college leaſe, afterwards the leaſe is renewed, the rew 
ue does not paſs by the will, 1 Brown, 261, 401. 


AJ 
1 


R un 
. Wor. ao — - _——_— 


* 


4 
y 
= 
0 
4 


as directed in the iſſues, it ſhould be indorſed accordingly, 


the intention of the court in the decree, and not warrant-F 
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the only coheirs at law of the Duke ? The ſecond, whe. 
ther the defendants Yalh and Daly were coheirs ? And it 
the jury ſhould find any others to be coheirs, except ſuch 


Before the Trial, the defendants Walſh and Daly diſco. 
vered a pedigree in the Duke's own hand, not known or to 
he come at hefore, giving them a better title in excluſion 
of all others upon which, ſeven days before the trial they 
moved to put it off, that they might be better prepared, 
and to have the iſſues rectified: but the plaimtiffs op. 
poſed this, and the court refuſed it, upon its being ſo late, 
and other circumſtances : but declared, this would be very 
proper evidence to encounter the plaintiffs on that iſſue : 
ſo that they proceeded to trial; and on this pedigree thert 
was a verdict, that the plaintiffs and Lord Mountjey and 
Mr. SHaftae are not heirs at all: then that Valſb and Daly 
are not coheirs with any others, but ſole heirs. 


Upon its being ſet down to be heard on the equity re- 
ſerved, five years after the trial, the plaintiffs moved by 
leave of the court to have a new, or another trial; ob- 
jecting, that the verdict is contrary to the anſwer, and to 


ed by the true ſenſe and meaning of the iſſues ; it was ob- 
tained on new evidence by ſurprize, againſt which the 
plaintiffs had not opportunity or time to make a defence, WW ** 
and conſequently not ſufficient for the court to make any . 
directions in the cauſe. There appears to have been an WW '®" 
attainder of one of the anceſtors, from whom the defend - 
ants claim; but ſuppoſing this ſuch a trial and verdict as WW! 
were ſufficient to 257 the conſcience of the court; yet Wl": © 
one of the plaintiffs being an infant; that is a diſtin® Wl © 
ground, on which there ſhould be a new trial: as in WW" 
Stapleton v. Stapleton Though new trials are diſeretiona- * 
ry, all the circumſtances, upon which they are uſually 
—— concur: an infant's inheritance being to be 

und; a queſtion of land; of value, and doubtful; and 
there having been ſurpriſe z each of which ſingly has been 
held a ſufhcient reaſon. And ſnppofing if the plaintiffs aw ; 
had come recently, they would be intitled ; there is nou 
lacheſs; if not having been ſet down to be heard till lately. mal 1 


| Lokd CHANCELLOR. 
I would firſt obſerve, that whether the court directs 4 


new, or another trial, it muſt be of theſe very =_ here 
- r 
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ireted, for no application on the part of the plaintiffs 
o vary them, or to rehear the cauſe; ſo that they con- 
nd& themſelves, aſking a ſecond trial of theſe iſſues, 


. mich yet, they tell me, cannot determine the cauſe. As 
vis being contrary to the anſwer, where people are forc- 
= to claim by collateral deſcents under ancient pedigrees, 
to mich ſince the abolition of the court of Vardt are not fo 
nel kept as formerly, (although greater advantage than 
e (bonvenience has reſulted from that abolition) if by their 
d, er they ſet out their pedigree ſo, as not to be ſtrictly 


he ſame as it appears to be on the evidence; but it comes 
ut better for them in fact, it would be holding very nice, 
tould the court ſuffer their anſwer to prejudice them. 
Yor can I think it contrary to the decree ; the intent of 
mich was to take in the whole; fo that if the jury ſhould 
ind any other perſons in any other mannner than therein 
&{cribed, it is found directly within the words of the ſe- 
ond iſſue, and the meaning of the direction for the in- 
vſement; which was that the whole right ſhould be tri- 
: nor was there any ſuch ſurpriſe as to be a ground for a 
en trial; which, if granted, would make a moſt extra- 


* 
1 unary precedent. The plaintiffs themſelves, who now 
to WJ plain of ſurpriſe, oppoſed the motion for putting off 


ne trial; and though infancy is ſometimes allowed for a 
auſe, as in Stapleton v. Stapleton ; that is, where it is ne- 
xfary to bind the rights of the parties: infancy being 
hen an ingredient : but not in this caſe which would give 
ants a moſt extraordinary privilege of bringing a new bill 
yon coming of age, after having had as many decrees 
5 they pleaſed during minority, If what is ſaid of the 
zainder be true, it puts an end to all their titles; find- 
17a title for the King, who would not be prejudiced by 
e verdict: but that helps not the plaintiffs, nor gives 
dem a right; fo that there is no ground for a new trial, 
no more in the caſe. 


But there is another reaſon, which weighs greatly with 
ne, viz. the length of time, being five years and a half 
ace the trial; which would be an object even in counts of 


then I was Chief Juſtice: where upon a mandamus a new 
ral was refuſed after three years only, becauſe they ſhould 
ave come recently; and although it was not ſet down till 
2:1y upon the equity reſerved, it cannot be ſaid, the other 
e ſhould not have applied for a new trial; for perhaps 
de defendant might have no reaſon to ſet it down. 


The 


(194) 


ww; as in the caſe of the corporation of Marlborough, . 
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The bill therefore muſt be diſmiſſed with coſts at 


law : but no coſts in this court, becauſe this pedigree and 
title was found after the decree. 


(195) 
Caſe 104, Jeanes verſus Wilkins, February 4, 1748-9. 


* Creditor having the body of his debtor in execution 
cuſtody on under a captas ad ſatisfaciendum, during the continu- 
Ce. jo. the- ance —_— — Sheriff takes out execution under a feeri 
rin tells facias : ſeiſes a leaſehold eſtate of 99 years : but made no 
Ah —— ſale thereof, till after the return of the — of execution is 
after he. expired; then ſells it : "es no Fe ng of the writ of 
return of execution, nor any writ of venditioni exponas, The ven- 
— dee aſſigns it in truſt for the ſons of the debtor, who join 
no wenditio- With the truſtee in an aſſignment to one Cole; but there 
ni erpona ; was evidence on the part of the plaintiff, that the debtor's 
— family are ſtill in poſſeſſion. In contradiction to which, 
a of evidence was read, that Cole or his under tenants are till in 
debtor, who poſſeſſion and receive the rents. 

join in aſ- 

fignment to Cole. 


The ſale by Three queſtions were made; two of law; the third of 
— Equity: Firſt, whether this execution by ff. fa. iſſued out, 
— 1 was ſuch as would authoriſe the Sheriff to ſell the term and 
into the aſſign it? Secondly, whether the ſale by the Sheriff was re- 
fairneſs of gular by virtue of this writ of execution, ſo as to _ a 
— good eſtate in point of law to the defendant Cale, ſuppoſing 
the whole tranſaQtion fair? The third, whether it was 


fair ? 
Lond Cranceiion. 


To avoid the fale and title of the defendant it muſt 
be proved, that the ff. fa. was void, and conveyed no 
authority to the ſheriff; for it might be irregular, and 
yet if ſufficient to indemnify the Sheriff, ſo that he 
might juſtify in an action of zrefpaſs, he might convey a 
good title, notwithſtanding the writ might be afterward ſet 
aſide. It is ſaid, that by law, during the exiſtence of the 
capias, and the perſon in cuſtody, a fl. fa. ought not to 
be taken out; and certainly it ought not; although if the 
defendant dies, the plaintiff may have a new execution, 
as upon the ſtatute 21 F. 1. yet while that continues, reſort 
cannot he to any other execution ; and the court, withouf 
putting the party to his æudita guerela, would (as I 1225 

c 
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hend) ſet it aſide on motion. But yet that þ. fa. was not Purchaſer 
void: and the Sheriff might juſtify taking this ſeaſehold by under a f. 
that writ: and ſo may the purchaſer under the Sheriff, who agg e- 
gains a title: otherwiſe it would be very hard, if it ſhould ther the 
be at the peril of purchaſer under a ff. fa. whether the proceed- 
proceedings were regular or not; and the law is the ſame, Ie ET 
although the f. fa. iſſued in a different county from that, 


wherein the body was taken into cuſtody. 


As to the ſecond queſtion : I am of opinion, that it did 
convey the eſtate of this term to the purchaſer, although (196) 
the ſale was made after the expiration of the return of the 
writ: and no neceſſity for a writ of venditioni exponas3— 
which, though a proper writ, is not of neceſſity, being ra-“ — 
ther to compel the Sheriff, when guilty of lacheſs, to do n not ot 
what he has authority to do, than to give him a new au neceſſity. 
thority. Cr. J. 73. proves it not of neceſſity, in caſe the 
Sheriff 1s willing to do his duty ; where though it is not 
ſaid, that the return was expired, yet the manner of ſtat- 
ing the objection imports it ; for before that there is no 
occaſion for a venditioni eæponat. This authority muſt be 
conſidered and taken together with 1 Lev. 282. Wilbra- 
ham v. Snow 3 where though the ſaying of Keeling, C. J. Sheriff un- 
is wrong, according to the guere put there, the judgment — - Lic 
of the court is, that the Sheriff has a ſpecial property, ſut- , property, 
ficient to maintain the action; the property being aliened and the 
out of the owner. The goods, by being lodged with the pode gon 
Sheriff, were bound from the delivery of the writ by the — of 
flatute of frauds, in the caſe of a common perſon; although the writ in 
in the caſe of the crown it remains as at common law : the caſe of a 
Sheriff muſt gain a property till execution of the whole — 
which cannot be till ſale of the goods, and payment of the ; 
money to the plaintiff, till when this ſpecial property con- 
tinues ; and the ſale, though after the expiration of the re- 
turn, was good. And the common courſe of proceeding 
ſhews this; the Sheriff not being bound to make a return 
of the writ of execution, unleſs the party requires it. 


But as to the point of equity I have more doubts : it is 
under very extraordinary circumſtances. Who are Cole's 
under tenants? The expreſſion is ſo general, I do not 
know what to make of it; for if cefluy qui truſt continues 
in poſſeſſion, the law fays, he is tenant at will to his own 
truſtee. This being a tranſaction between perſons conjund, 
as the Scotch law calls it, looks a little unfair ; and I will 
direct an inquiry by the after into the fairneſs of it. 

Wyth 
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Caſetos, Wyth verſus Blackman, February 7, 1748.9. 


OLONEL Tohn Thurſton in 1695, made a voluntary 
ſettlement, and limiting the real eſtate to himſelf for 
life, without impeachment of waſte ; remainder to truſtees 
tor 500 years, to raiſe money for payment of his debts, re- 
mainder to his nephew John for life; remainder to truſ- 
tees to preſerve contingent remainders; remainder to the 
firſt and every other ſon of Fohn in tail male, remainder 
over in default of ſuch heirs male to four perſons, (three 
of whom were his ſiſters and the fourth a daughter of a 
deceaſed brother) and their heirs, in truſt that they or the 
ſurvivor, or heir of ſuch ſurvivor, ſhall or may ſell the 
( 2 as ſoon as convenient: and that the money 
97) raiſed thereby, together with the meſne profits, may be 
equally divided between them (naming them particularly) 
or the teſpective iſſues of their bodies, in caſe they, or any 
of them, ſhall happen to be dead at the time of ſuch failure 
of i\ſue-male of John, ſhare and ſhare alike, viz. to each 
of them, or their reſpective children, one fourth part there- 
of : provided that if any of them ſhall happen to be dead 
without iſſue, when there ſhould be ſuch a failure of iſſue 
of John, then to be equally divided among the ſurvivors or 
their reſpective children, in caſe any of them allo ſhall be 

dead, leaving iſſue of their bodies. 


In 1697 he made a will, firſt reciting ſhortly the ſettle- 
ment; then that all his houſehold ſtuff at H. at his death 
ſhould remain and continue there for the uſe of ſuch perſon 

| or perſons, as ſhould enjoy the eſtate by the aforeſaid ſet- _ 
| tlement, to be delivered to him or them by his executor, 5 
| when the perſon, who was to enjoy them, was capable of 


giving a diſcharge : in the mean time his executor to take 4 
care of them, but not to be chargeable for loſs, but that the " 
ſame ſhould remain there, as in his own poſſeſſion if he i 
was living. 0 

* ta 
After his death his nephew John, the next tenant for * 
life (then but cight years old) enjoyed the eſtate, which ſ 


came into poſſeſſion upon the debts being paid off, till 
1744, when he died without iſſue: at whoſe death none of 


the tour perſons were living ; the niece having died with- he 
out iſſue : but of the three ſiſte rs, by Lady Chaey there te 
were ta 


in the Time of Lord o HARDwI CRE. 


were children then living; by Mrs. Myth, children and 
great grand children: by Mrs. Blactman, there were only 
grand children, and no children then living. 


The bill was brought by the ſurviving children of Lady 
Chancey and Mrs. Vytb to have the whole divided into 
moieties: in excluſion of the grand children of Mrs. 
Blackman and of the great grand children of Mrs. Myth. 


For plaintiffs : Iſue in a deed is a proper word of pur- 
chaſe, deſcriptive of particular perſons 3 which is the pri- 
mary ſenſe of it; although in wills, ut res magis valcat, 
it has been conſtrued a word of limitation. Although the 
court has gone fo far as to conſtrue an elder to be a youn- 
ger child by its liberal expoſition of the fruſt of a term 
created for a proviſion for children in marriage-ſettle- 
ments; yet not in other caſes. It was held ſo by his Lordſhip 
in December 742; but the conſtruction contended for 
goes farther than is allowed even in wills, 2 Ver. 107, 
where it was refuſed to conſtrue it to children's children. 
This ſettlement is particularly deſcriptive of the perſons : 
and the bounds preſcribed beyond which it ought not to go. 
There is no ſuch neceſſity here as in Mild's caſe ; and 
there is the leſs neceſſity for conſtruing this to ſo remote a 
degree, as the donor had none other but thoſe four perſons 
in view; who might probably be all living at the time of 
the ſale 3 if John, who was then very young, died ſoon 
without iſſue. The viz. alters and limits the ſenſe of the 
word iſſue; and denotes both the ſhares and perſons to take: 
and where the truſt or beneficial intereſt is more extenſive 

than the legal intereſt, the court will make the legal as 
_ extenſive. 


" Againſt this was cited Wild's caſe ; and that the word 
children often means remote children, appears from that 
very caſe in 2 Ver. 106. The viz. was not to explain what 
iſue, or the perſons who were to take, but only the parti- 
cular ſhares ; the proviſo meant a general failure of iſſue 
taking in all the deſcendants : and by the other conſtruc- 
tion an accident might happen, which could not be de- 
ligned, of reſulting to che heir at law. 


A ſecond queſtion was made as to the furniture and 
houſchould ſtuff ; that there was not ſuch an abſolute in- 
tereſt veſted in Fobn as to be tranſmiſſible to his repreſen- 
tative: and although if the contingency of John's having 


2 lon had happened, the limitation would not have taken 
effect, 
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2 Ver. 600. effect, becauſe too remote: yet the limitation over good: 

1 — to Higgins V Dotuler, and Stanley V. Ler, and 

694, 836. they ſhall go as heir-looms with the ſeveral limitations of 
| the real eſtate. 


For the repreſentative of John : This houſhold-ſtuff waz 
delivered by the executor to John according to the directi- 
ons; moſt of which he had fold and removed. The doQ- 

Cat. Talb, Tine contended for was exploded in Clare v. Clare; Lord 
21. Talbot ſaying that ſubſequent accident could not make good 
the limitation; and the caſes cited are there conſidered, as 


111 — 


Lord CHANCELLOR. 


The truſt of I fear, both the hill and the defence are founded on 2 
a real ef. wrong principle: that this is mere money, and perſonal 


rat be . o® 's 
ee by eſtate : but I do not take it ſo ; but that it is real eſtate: 


thoſe who and ſo in equity, becauſe the rents and profits till gas 
have right fo go in the ſame manner, which is the truſt of a real g. 
as real, and tate, according to which all the perſons might have come 


a convey- 
ance ac- O This court, and prayed a conveyance ot this eitat 


cordingly, Which could Poe and is the ground of 
| the determination in the Houſe of Lords in Roper v. Rat- 
| ( I 99) cliff, viz. that the ſurplus of the eſtate fold being real, 


whoever had a right to the truſt might have brought a bill 
claiming it as a real eſtate without oppoſition : which was 
an inſtance more liable to objection than this; the eſtate 
being there deviſed for payment of debts ; and the queſtion 
was only as to the ſurplus, whether it ſhould in equity be 
conſidered as real or perſonal. It was held to be real, as f g 
part of the ancient truſt, on this principle, that the owners 
might have come into the court, taking upon themſelves 
the payment of the debts, and deſiring the ſurplus of the 
eſtate to be conveyed to them. Then much more, when 


the perſons intereſted are made truſtees, and the eſtate gi- 
yen 


Ss ws — ___ n 
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ren to themſelves, might they come and pray a convey- pere land 
ance of the land itſelf in the fame proportions : nor is taken as 
there any objection againſt the ſiſters having the inheri- money. 
tance 3 'S the direction to ſell, and give them the whole 
money, will give it them : and although certainly, where 

money is agreed to be turned into land for valuable conſi- 
deration, or the contrary, in equity it will be conſidered 

as done: or where any words in a will importing land to 

be taken as part of the perſonal eſtate. But on a bare di- 
retion in a will giving real eſtate in truſt to be ſold, and 

the money to be ſo divided, I do not know the court has 

ever taken it to be ſo. I do not give any opinion now, 

but mention 1t for your conſideration, 


But all parties agreeing to have it conſidered as money; 
Lord Chancellor delivered his opinion. 


This is a very particular caſe, and an extraordinary li- 
mitation and diſpoſition of a real eſtate: but the court 
muſt make ſuch a conſtruction as appears . 
intent of the donor and creator of this_trulk. atever 
oubt there may HE on this caſe 3 whether to be taken as 
real or perſonal, (of which I have great doubt) yet as all 
parties ſubmit to have it conſidered as perſonal eſtate, not 
of the original donor, but of the reſpective perſons who 
were to take under him, and as it is for the intereſt of the 
defendants the infants to have it ſo taken; and as it will 


rather tend to ſupport my opinion, even though any other 
ſhould take it as real; I will conſider it as money, 


The firſt queſtion is, whether theſe children of two of 

the ſiſters are intitled to have the whole of this eſtate divid- 

ed into two ſhares among them? Or whether the grand 

children of the other, and the great grand children are in- 

titled to a ſhare with them ? Which will turn principally 

on the conſtruction of the words i//ue and children in this, 
declaration of truſt. Whether Ys is to be reſtrained and (200) 
abridged by children; or children enlarged and extended 


by Mae. 


f Io pave the way for the conſtruction of this truſt, his Intent os 


_—_—_— ſo far as it can be colleQcd, muſt be confidered. declaration 
nThrit, it ariſes clearly, that though he might have in — — 
vie w and expectation, that this truſt might be executed at ue vera 


no ſtocks and 
at diſtance 


of time: children extended to ue in general, 
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no great diſtance of time; he had in view alſo, that it 
might riſe and take effect at a very great diſtance; by the 
limitations to the ſons of John continuing ſeveral years, ſo 
that there might be no poſſibility of theſe fifters being then 
living; as appears throughout the whole, and ſhould not 
therefore be confined to a ſpeedy failure of iſſue- male. 
His next general intent was clearly, after failure of the 
iſſue-male and theſe remainders taking place, to make a 
proviſion not only for the fiſters, if living, but for the ſe- 
veral ſtocks and branches out of this truſt : if the conſtruc- 
tion for the defendants prevail, it anſwers that intent ; 
whereas that for the plaintiffs narrows it to the children of 
the ſiſters : and if the failure ſhould happen at the end of 
100 years, when the ſiſters and all their children are dead, 
all their deſcendants would be thereby cut out, and the truſt 
would reſult to the heir at law ; which would certainly be 
contrary to the intention to provide for their ſtocks : then 
conſider, how the words are capable of a conſtruction to 
anſwer this intention. If it reſted on the word iſe, there 
is no doubt; being a deſcription taking in all iſſues in inf- 
nitum; although not in notion of law as eſtates tail, but 
as purchaſes by deſcription ; being iſſue of the body : and 
there is no difficulty in the thing, the divifion being very 
eaſy and natural among them. The great objection to this 
is from videlicet, that being an explanatory clauſe, it re- 
ſtrains 1/ſue to children + but that was not the donor's mean- 
ing; which was, as is faid for the defendants, principally 
to explain the ſhares thereby ; although he might mean 
both. A difficulty might have occurred to the drawer, that 
one might die, leaving three or four children or grand 
children, who might be conſtrued to come in per capita, to 
have equal ſhares of the whole with the ſurviving ſiſters: 
to avoid which doubt he explains, that the iſſue or children 
of the deceaſed ſhould take only the ſhare of the deceaſed, 
In Wila's caſe, 6 Co, and in Bend. 30, it is ſettled, that 
children bear a coextenſive ſenſe with iſue. Then why 
ſhould not the court take this to be ſo, if it more fully an- 
ſwers the intention of the donor who created this truſt, 
which might take effeR at a diſtance of time ? But the 
proviſo is decifive ; under which the plaintiffs claim, and 
muſt bring themſelves within the contingency put there; 
which not having happened, as Mrs. Blackman leaving 
grand children living, did not die without iſſue, it can- 
not be divided into two Mares only; for the death of the 
niece without iſſue will only warrant a diviſion into thirds ; 
and the donor underſtood, when a perſon is dead without 


iſſue ; for by the failure of iſſue- male of ohn he meant 
failure 


ms es a . am D£a = 


in the Time of Lord Chancellor HARDWIcEkx. 


failure of deſcendants of his body generally, not of ſons x.tent of 
and children only, and has uſed the words in the ſame the word 
ſenſe. Here iſſue and children are again uſed in a general col- children. 
ective ſenſe in infinitum. (u) According to the authorities, 

grand children, and great grand children, are all children, 

and come within that to certain purpoſes: and in 2 Ver. 

106, it is ſaid in the concluſion, that it is allowed by all, if 

no children are in being, grand children would come in 

under the word children, and may be thereby deſcribed ; 

which is ſufficient for the preſent purpoſe. This makes the 
conſtruction conſiſtent with the donor's intent to provide 

for the execution of the truſt at a diſtance of time, and 

for the ſeveral ſtocks, who would be unprovided for, if re- 
ſtrained. An inconvenience is urged from its being to be 
divided among a great number, ſplitting the property, 

which may not be for their advantage, nor according to 

the donor's meaning. He has made a proviſion for ſuch 

right of repreſentation, as the fatute of diſtribution allows 

among collaterals, brothers and fiſters children, confider- $tatute of 
ing the ſiſters and niece as collateral among themſelves, diſtribu- 
(as they were) and it has been held brothers and ſiſters of en. 
the inteſtate : but that objeQion holds not on the foot of 

the intent; which lets in the niece and her children; go- 

ing one degree beyond the right of repreſentation allowed 

by the ſlatute, by which grand children of brothers or 

fiſters are excluded. But the queſtion here is not of the 
perſonal eſtate of the donor, but of thoſe who were to 

take under it; and then not to be confidered on the foot 

of a collateral, but lineal ſucceſſion, which may go ad 
_—_— for according to the firſt clauſe of the ſtatute, 

all the ſtocks are to take, and the repreſentation to go on 

pro ſuo cuique jure to the great grand children repreſenting 

their reſpective ee and ſo not more inconvenient 

than in caſes ariſing on that ſtatute. 


It is objected that nothing veſted in the parent by Mrs. To give 
Blackman's dying in the life of John, ſo that her grand chil- right of re- 
dren cannot take from her, in whom nothing veſted. But Preſentati- 
to give a right of repreſentation there is no occaſion for qe 
veſting in the anceſtor. Under the ſtatute, nothing veſts veſting in 
in the anceſtor ; for then it is gone. So that the children the ancei- 
or grand children of choſe dying, take (not by perſonal ver. 
deſcent ; which the law allows not) that ſhare their anceſ- 
tor, it living, would have taken, becauſe nothing veſted 
in the anceſtor, 


| The 
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The word children therefore muſt be explained and er. 

tended to iſſue ; and if the grand children prevail, then 

(20 2) the great grand children muſt be let in. But the queſtion 
is, whether they ſhould take per Capita or per Stirpes ? 
But the authority of the ſettlement has ſhewn in what 

manner; per /tirpes as to the ſtock, viz. that which would 

have belonged to each fiſter, if living, to go to their re. 

ſpective iſſues ; but to be divided per Capita among them- 
— ſelves, as according to the ſtatute of diſtribution in lineal 
— Stirpes ſucceſſion. Nor is there any objection or inconvenience 
at ſame from their taking per Capita and per Stirpes at the fame 


time. time. 


Deviſe that The remaining queſtion, as to the furniture, does not 
houſhold at all depend on the ſettlement, but on the will. The li- 
ſtuff at Hl. mitation of the houſhold-ftuff, in the manner the plaintiff 
* contend, would be very extraordinary. (x) The intent 
for uſe of Was, they ſhould be enjoyed by the perſons living in the 
thoſe who family, but not to be ſold as heir-looms with the houſe for 
mould en- the purchaſers of the eſtate, when turned into money. 
—Arvpy There is no direction, importing they ſhould go as heirs- 
ſettlement, looms ; nor ought the court to make any ſtrained conſtrue - 
to be taken tion for that purpoſe. The age of twenty-one 1s the time, 


care of and the diſcharge was to be given; the ſaying him or them is 


—— only inaccuracy, from not knowing who would be the firſ 
&c. taker. Them being commonly ſo uſed when ſpeaking of an 


uncertain perſon and not in the plural number. But what 
— moth determines me in my opinion, is, his referring all to the 
ſentative of care of his executor; who ſurely was not to take care of 
the firſt ta- them in ſucceſſion. I do not know, that ſuch a limitation ( 
ker, who over of a perſonal chattel has been held good, merely be- 
was tenant . <li 
for life, and Cauſe the contingency never happened. Higgins v. Dowler Fn 
were not to has been oddly and differently reported; nor do I know 
be ſold as what to make of it; and where there is a double contin- 
8 gency, it may be a good limitation in one inſtance, and 
houſe, al- not in another. Gower v. Groſvenor went on another 
though no foundation; the direction being there to go as heir-looms, 
dall vegan. as far as by rule of law they might: and becauſe the truſt 1 
* might be ſettled according to the rules of law to one, and 
if he died before twenty-one remainder to another, that | 
might be good, becauſe ſuch a limitation might be. But 1 - 


did not determine that point; nor do I now. Th 
c 


(*) Brown 274. 2 Vol. 121, 2775. But in Prec. Chan. it was held eh 
that in ſuch caſe the goods ſhall go according to the deviſe, and not be 10 
the power of the firſt taker; wnleſs he had an abſolute property in the * 
houle, as his intereſt ſhould be the ſame in both, if tenant for life be t i 
ſhould have only the uſe of them for liſe; if tenant in tail, as he then has 
the abſolute property of the eſtate, he ſhall have the ſame in the goods. 
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The bill muſt be diſmiſſed; but the coſts of all parties 
to come out of the eſtate. 


Earl of Derby verſus Duke of Athol, February 8, Caſe 106. 
f 1748-9. 


H E bill was to have a diſcovery concerning the ge- — — 
neral title of the Ie of Man, and to have reliet on qiꝗion ir 

a particular point of equity relating to the rectories and muſt be 
tithes within that iſland ; which equity was, that in 166”, — 
Lord Derby granted the rectories and tithes to the biſnop — 
and clergy there, and for the enjoyment thereof gave ſome qgigion. 
lands in England as a collateral ſecurity. To introduce 

this equity the bill charged, that although it was pretended, (203) 
that the biſhop and clergy were evicted, yet it was by col- 

luſion between the defendant and them in order to affect 
the collateral ſecurity : and that the defendant made-them 


in allowance in the mean time equivalent to the profits. 


To have a diſcovery therefore of this matter, and relief 
zgainſt this attempt to charge the collateral ſecurity, was 
the bill brought, as not being damnified with reſpect to 
the enjoyment of the tithes, we, or if damnified, it was 
dy their own default. 


The defendant pleaded in general to the juriſdiction of 
the court: that the Ie of. Man was an ancient kingdom, 
not part of the realm, though helonging to the crown of 
Great Britain; and that no lands, &c. there, ought to be 
tried or examined into here: demanding judgment whe- 
ther he ſhould be put to anſwer further. 


Lord CHANCELLOR. 


| This comes to be of great conſequence to all the courts 
in England. There are two general queſtions on this plea z 
hrſt, whether the plea is good in point of form; not a 
fling form, for if the objection thereto on the part of the 
pliintiff be right, it is material to the nature of ſuch plea ? 
Secondly, whether good in ſubſtance ? 


As to the firſt, it is objected for the plaintiff, that al- 
"Hough it is ſhewn in the negative, and alledged, that this 
gurt has no juriſdiftion over the Je of Man, and that 
s not to be tried here: yet it is not ſhewn in the affir- 

Vor. I. R mative, 
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mative, what other court has juriſdiction, or that there 


are any courts in the Je of Man holding plea thereof: 
and the rule is inſiſted on, that whoever pleads to the ju- 
riſdiction of one of the King's ſuperior courts of general 
juriſdiction, muſt ſhew, (y) what other court has juriſdic- 


tion. I am of that opinion; and that for the want there- 


(204) 


of the plea is bad, and ought not to be allowed, if nothing 
more is in the caſe; as it is expreſsly laid down in 2 H. 3. 
17. 4. and Doctrina placitandi 234 and agreeable to the 
general rule of pleas of this ſort, as in the pleas of abate- 
ment, wherein it muſt be ſhewn, the plaintiff may have a 
hetter writ. The reaſon of this is, that in ſuing for his 
right, a perſon is not to be ſent every where to look for a 
juriſdiction, but maſt be told, what other court has juriſ- 
diction ; or what other writ is proper for him: and this is 
a matter, of which the court, where the action is brought, 
is to judge, There are not many authorities on this head, 
but in the old books of entries 5 form of pleading is ſo: 
and the opinion of Popham C. J. in Tel. 13. and Fitz. 4b. 
Tit. "con concerning Wales; and although Lord 
Vaughan may have denied that to be law: he was a very 
ſtrong Welſhman, as appears throughout his argument; in 
which though there is a great deal of good and uſeful learn- 
ing, yet it never was delivered, though intended to be ſo. 
It 1s ſaid to this, that the court ought in this caſe to take 
notice of what is the juriſdiction: that the matter of fact 
is ſhewn ; and. it is likened to the caſe of inferior courts; 
wherein it is ſuFficient for the defendant to plead, that the 
cauſe of action aroſe out of the juriſdiction of that court: 
but I cannot put this (which is a ſuperior court of general 
juri diction, in whoſe favour the preſumption will be, that 
nothing ſhall be intended to be out of its juriſdiction, which 
is not ſhewn and alledged to be fo) upon a level with an 
inferior court of a limited local juriſdiction; within whoſe 
juriſdiction nothing ſhall be intended to be, which is not 
alledged to be ſo. 1 San. 74. I was deſirous to be in- 
formed, how the pleas were in this court, which are looſer 
than at law; and no caſe has been cited, in which the plea 
to the juriſdiction of this court has not given juriſdiction 
to another, as to a viſitor, &c. Att. Gen. v. Talbot, Mar < 
21, 1747, and Strode v. Little, 1 Ver. 58. But the calc 
in 2 Ver. 494. of the Ie of Sarke is very material, and 


comes neareſt to the preſent caſe ; where another juriſdic- 
tion, 


(3) 1 Vern, £9. And may demand judgment of the court, whetherhe 
mall he compelled to anſwer the bill. Chan, Pleas. 80. Plea to the juriſ- 
Ciftion of a general court, muſt ſhew where the juriſdiction veſts, as W 
a» negatively, that it is not theſe ;, ſecus of inferior courts, 2 Vol, 357» 
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tion, where juſtice might be had, as being parcel of Guern- 
ſey, was ſhewn. The plea therefore is not to be ſupported 
on this point (z.) 


But ſecondly, to conſider it on the merits and ſubſtance : A queſtion 
the general averment, that no land, rectory, &c. there is h es 
examinable in this court, is not true or well founded, but n 5 * 
laid down much too large; becauſe upon an equitable right the Ie of 
to this iſland, and both parties reſident within the juriſ- _ may 
diction of this court, (a) it might be determined here. — 
The queſtion here is, to the right and title to the whole 
iſland, which cannot be determined in the courts of Man; 
hecauſe that would be permitting the perſons, who claim 
the ſeigniory of the Je to judge in their own caſe : then 
there muſt be ſome court or other here to determine that 
right ; either this court, or the King's Bench, or the King g 
in council, Caſes may be put, in which this court and the | 
King's Benth both have juriſdiction concerning the right 'T 
to the * As upon a ſcire facias to repeal letters patent 
granted of this whole Ie: it comes to this then, that here 
is a queſtion concerning the title of this whole 4% brought | 
in judgment by this bill: but it is a queſtion of law, not 
of equity, and therefore this amounts only to a plea for | 
want of equity; for if ſome court here muſt determine it, 
the queſtion is, which ? and if it was a queſtion of equity, 
it would certainly be this court, although it was of a mat- 
ter out of its juriſdiction; as in the caſe of the Ie of 
Sarke. So that upon a mortgage made of this Ie, and 
both mortgager and mortgagee reſident within the juriſ- 
dition of this court, upon a bill concerning it, the court 
would hold juriſdiction of it; (b) for a court of equity agit 
in perſonam and then I will never ſuffer a plea tor want 
of juriſdict ion in the court. But there is another point, 

25 to the rectory and tithes, which is mere matter of equity 

35 ſtated in the bill: the relief prayed againſt the collateral (20 ) 
ſecurities being burthened by this colluſive damnification : 5 
ind if it be fo, the plaintiff may have a very proper caſe ; 

"mt whether it is ſo ſtated as to be ſufficient to intitle to re- 

ef, is not neceſſary to determine on a plea to the juriſ- 

action. But ſuppoſing all this out of the caſe, in reſpect 

the diſcovery, there is no colour to plead to the juriſdie- 

on. The Je of Man is ſubje& to ſome court in Eng- 

ande then the plaintiff may come here for aid to diſcover 


R 2 his 
he 
if- (2) 2 Vent, 462. 
ell (4) But the laws of England do not extend to i*, unleſs expreſsly named, 


2 Vol, 350, 
ib) 4 laſt, 231, Poſt 447, 454, 
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his title; for he may bring a general bill for diſcovery, 
without ſetting out his title : and upon a plea to the diſco- 
very and relief both, it may be — as to one, and 
over- ruled as to the other. Then ſuppoſing the juriſdic- 
tion to be in the King in Council (although I do not know, 
that it has been ſhewn to be ſo) a bill may be brought for a 
diſcovery of ſuch title, and the court ought to give that 
diſcovery 3 becauſe the King in Council cannot do it, nor 
compel the defendant to anſwer upon oath : although ia 
ſome caſes the court will not lend its aid to a diſcovery ; as 
not to aid the juriſdiction of an inferior court; and I have 
heard it ſaid, not of an Eccliſiaſtical court. The true rea- 
ſon is, that it is not wanted there; for they may compel 
an anſwer. But I will not hold the juriſdiction of che 
King in Council to be of ſuch a nature, as to be below the 
being aided by this court to give relief to come at that dil- 
covery : as it muſt be determined in ſome court, the plain- 
tiff is intitled to come here to have that diſcovery. Sup- 
poſing then the objection for want of form out of the caſe, 
F muſt have over- ruled it as to the whole diſcovery, becauſe 
it was a proper matter for relief: the queſtion then come: 
to this; whether ever the court divided a plea to the juril- | 
dition ? Of late indeed upon a bill for ſeveral matters of | 
A plea may diſcovery and relief, if there be a plea to the whole bill, | 


— £ — — — 1 Mitt. — 


be allowed which is a proper bar to part, (c) the court divides it, and no 
5 tO Pact: lets it ſtand good as to part; * although upon deinurrer the crc 
not ſo of a . ts g 
demurrer, Court over-rules it (d) wholly : but no inſtance, that where mi 
a plea covered too much, the court ever divided it. apy 
et 
ed 
Caſe 17. Kemp verſus Squire, February 10, 17489. = 
15 
— HE plaintiff (e) continued an infant from the begin Exc 
48 Rc ning of the ſuit till within fix weeks of the pro- UN © t 
afide inroll- nouncing the deeree; and petitioned to have the inrollment gula 
ment of a of that decree ſet aſide, becauſe of the great neglect ot the mer 
decree on ſolicitor employed by him. the 
circum- Lord | ceed 
Nances, As 
f colts 
when plain- . 
tiff continued an infant till near the time of hearing or being Beyond ſea, and the cauſe bring 
negleted by the ſolicitor ſo, that the merits not heard. 
(e) 1 Ak. 53. 2 Vol. 108. 3 Atk. 70. Mo. 40. 
* Though there cannot be two demurrers to the ſame bill, Jet there 
may be one to the original, and another to the amended bill. 2 Brown bb. N. 


(d) There is no ſaving any thing on a demurrer, 2 Vol. 110. 
(e) Supra. 245, Prec. Chan, 134, 2 Ch. Rep. 128, 2 Vern. 493 


2 Wms. 73, 3 Was. 111, 371. 
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Lord Chancellor doubted, whether it was in the power of 


the court to open this inrollment on any terms; for if it 
was, he was of opinion the court ought to do it on the 
circumſtances of the caſe ; and defired precedents might 
be ſearched. 


Two were now procured ; the one Robſon v. Cranwel, 
December 8, 1731, before Lord King ; where a bill was 
brought by a perſon of full age, who left money with his 
ſolicitor to fee counſel, and went beyond ſea. A Subpana 
was ſerved to hear judgment; but the ſolicitor not em- 
ploying counſel, the bill was diſmiſſed with coſts. It was 
held a bare diſmiſſion by default: and the court, upon the 
plaintiff's paying coſts, opened the inrollment, and ſet 
aſide the order; giving the plaintiff leave to make out the 
merits, and apply to rehear. 


The other was Benſon v. Vernon, November, 1745, in 
the Houſe of Lords, where the plaintiff filed a bill in the 
court of Exchequer in Ireland, to forecloſe the equity of 
redemption of an eſtate. Captain Vernon brought a croſs 
bill to impeach the mortgage for fraud : and ſerved Benſon 
in England with proceſs to anſwer, and a commiſhon pray- 
ed to take his anſwer in England: upon Benſon's taking no 
notice of what paſſed in Ireland, it was ordered, that the 
croſs bill ſhould be taken pro confeſſo ; and the original diſ- 
milled. An anſwer was afterward put in by Benſon, and 
application made to the court to reverſe that order, and to 
et aſide the proceedings as irregular ; which were report- 
ed by the remembrancer to be regular, and confirmed ; and 
the application was to ſet it aſide on another ground ; of 
15 having been in a bad ſtate of mind. But the court of 
Exchequer thought it out of its power to deprive the party 
ot the benefit of that inrollment, which was obtained re- 
gularly. Upon appeal to the Lords in England, as the 
merits of the caſe had not been entered into, they ordered 
the inrollment to be ſet aſide, notwithſtanding the pro- 
ceedings were ſtrictly regular; and that on payment of 
colts the decree ſhould be opened, and opportunity given to 
bring on the cauſe in a proper manner. 


Lok D CHANCELLCR. 


No irregularity or miſbehaviour in the defendant to in- 
Juce the court to ſet aſide this inrollment : but any court 
ot juſtice will incline, as far as in its power, to open what 
concluded, that the merits may come before the oo 

ane 


(206) 
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and that the plaintiff may not be precluded from entering 
therein, and having juſtice done Had the plaintiff been 
ſo fortunate as to continue an infant till after the hearing 
the cauſe, he certainly would not be bound by this : but 
he might, when of age, have brought a new bill, by ſhew- 
ing his caſe not to have been properly taken care of; and 
his caſe is very near to that. Compare this to the proceed- 
ings at common law: when a judgment is ſigned by de- 
fault for want of a plea, or any other default, although 
the plaintiff in the caule is ſtrictly regular, yet will the 
court ſet aſide that judgment; though they will vary the 
circumſtances and terms on the defendant according to the 
caſe. But if the party immediately on figning the judg- 
(207 ) ment would enter it up on record, the court would hold it 
more out of its power to ſet it aſide. Then a decree is of 
equal validity : the plaintiff's being under age in this cauſe 
till ſo near the time of hearing is as ſtrong an excuſe, as 
the plaintiff going beyond ſea pending the ſuit was in the 
firſt precedent. 7 


As to the ſecond : it is objected, that Benſon was conſi- 
dered by the Lords as a lunatick; who by all laws is pro- 
tected, and impliedly excepted; but the Lords did not conſi- 
der him as a lunatick ſtrictly; for it appeared, he did bu- 
ſi neſs in mean time: and though farther objected, that the 
court of Exchequer in Ireland could not do it; but that it 

The Houſe required a ſuperior court, the —_ of Lords, I am un- 

of Loris willing to give into that notion; for a court holding plea 

"he fam? by error or appeal is to judge by the ſame rules as the infe- 

rules as in- lor Court from whence it comes; the rules of law and equi 

_ of ti being the ſame here as in the Houſe of Lords. 

RY Both theſe precedents therefore prove it to be diſcretio- 
nary in the court, (I do not mean arbitrarily fo) to exer- 
ciſe this power, if they ſee fit: and there are ſufficient cir- 
cumſtances in this caſe to induce the court to do it: but on 


payment of the coſts of the day, &c. 


Let the inrollment be diſcharged, and the plaintiff bc 
at liberty to apply for rehearing. 


Caſe od. Medlicot verſus Bowes, February 22, 1748. 


Docrox BON Es by his codicil deſired his ſiſter Jane, 


out of the money given her by his will, to leave * 
4 
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g at her death to her nephew Dawſon, who ſurvived the teſ- 

n tator, but died before Jane. 

5 

t This bill was brought by his repreſentative againſt the TR by 
. repreſentative of Fane for this legacy out of the perſonal — — 
d allets of Doctor 1. of the mo- 


- ney given 


, For Defendant : (f) It was admitted, that if a legacy is e egy 
given payable at a future time, as when a ſtranger attains — * 
e twenty one, before which the legatee dies, it ſhall go to death to B. 
: his repreſentative : which, though doubted of by Lord who dies 
: Cowper, is now ſettled. But the queſtion is whether this before 4. 
is ſo veſted, that the legatee ſhall have it in all events, 2 
i though he did not ſurvive Fane : and whether from the nus 
j word Leave it ſhall not partake of a legacy by Jane, and i. 


therefore lapſe ? 
It was further inſiſted, that an account between Dawſon 
and Jane in Jane's life ſhould be allowed by way o ſet 


off 


Lord CHANCELLOR. 


The firſt point is very clear. Deſire, expreſſing the 
will of the teſtator, amounts to a legacy, and the word 
leave makes no difference; to leave or pay at her death be- 
ing the ſame. Suppoſe Dawſon had ſurvived Jane, who 
had not left it to him, he would be intitled to it from the 
original teſtator, not from Fane : and then his dying in 
her life makes no difference; for it has been often deter- 
mined, that if there be a legacy out of perſonal eſtate pay- 
able on contingency, notwithſtanding the death of the 
legatee before the contingency, it is ſtill a clear demand. 


As to the ſecond point: this is a demand in auter droit xo ſet off 
out of the eſtate of Doctor Bowes : and the court will not allowed | 
mix demands, by allowing an unliquidated account be- where - 
tween Dawſon and Jane, by way of ſet off; which the mag ae i 
court would not ſuffer before the acts of parliament allow- pa. 
ing ſet off ; nor do thoſe acts extend to it; not allowing a 
et off, when the demand is in auter droit. So that if ar: 
action at law is brought againſt an executor, for a —_— 

ue 


{f) Legacy given to the children of D. after the deceaſe of annuitant, in 
whoſe life ſix children died, the legacy was veſted and a child born aſter the 
death of teſtatrix, but in the life time of annuitant, was let in ts take. 
1 Brown, 386, 181. Ante 59, 44+ 


* 
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due from the teſtator, he cannot ſet off againſt that a debt 
due from the plaintiff to him. 


Caſe1og, Emperor verſus Rolfe, February 24, 1748-9. 


— — in * a ſettlement a ſum of money was provided by a term 
— tt after the mother's death for daughters portions, to grow 
alter mo- due and payable at twenty-one or marriage: and if any of 


hel s death t hem ſhould die, before their portions became due and pay- 


for defen- ahle, it ſhould go to the ſurviving daughters, with direQi- | 


dants, to 0 - 
grow due ons to the truſtees for maintenance, till the ſum grew due 


and payable and payable, | 
at twenty- 


one ares . 
— G. There were two daughters: both attained twenty-one, 


one daugh- and married : but one of them dying in life of the mo- 
— having, ther, the other claimed the whole ſum by ſurvivorſhip 
= POE againſt the children and repreſentatives of the deceaſed 
and marri- daughter, as not being a veſted intereſt till the mother's 


age, died in death. 

life of mo- 

ther, her 

portion Lord CHANCELLOR. 


ſhall go to 
her repre This is a very harſh demand: that a child living till 


1 twenty-one, marriage, and that with conſent, having child- 
her filter, ren, and all in dependance upon that portion, ſhould by 
dying in the life of her mother abſolutely loſe it 5 which 
could never be the intent. Thoſe times of payment were 
inſerted to declare, that it ſhould then become payable, 
and not to be raiſed or burthen the eſtate before, if the 
child did ſurvive the mother. This is not a queſtion of 
(209) raiſing it to the prejudice of the eſtate : but whether, al- 
ter it has come into poſſeſſion, it ſhould fink into the eſtate ; 
for which there 1s no colour ; becauſe the parties having 
declared in what contingency the term ſhall ceaſe, the 
court will not carry it further, and ſay it ſhall ceaſe on any 
other. Then it muſt be in truſtees for the benefit of ſome- 
body : and the queſtion is, for whom ? It never could be 
intended, that by the death of one daughter in the life of 
the mother, that branch ſhould have nothing out of the 
eſtate. Then on the conſtruction of the words due and 
payable, as well as on the nature and reaſon of the thing, 
and alſo from their uſe in other parts of the clauſe, they 
muſt be relative to the times before fixed, twenty-one ot 
marriage : though indeed it cannot be raiſed till after the 


term come imo fofteſſion: but that is not for benefit of 
the 


— 


e we 
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the one or the other daughter; but of the remainder 


man. 
F 


'& 


Coleman ver ſus Seymour, February 24, 1748-9. Caſe i 10. 


Man deviſed to his daughter Fane, wife of Coleman, zool. de. 


A zoool. for the uſe of her younger children, to be by viſed to 
er diſtributed among them in ſuch manner, ſhares, an 


proportions, as ſhe ſhall think fit: and if no appointment the uſe of 
was made by her, then equally to be divided among her her youn- 
younger children; and to ſurvive, if any of the children 812 _ 
died under age or unmarried. — 


thoſe younger children only, which ſhe had at that time by eged in 


that huſband ; or whether the younger children by any fu- thoſe then 


ture huſband ſhould alſo take ? born, 


though ſubs 


It was argued, that though there was ſome variety of — 


opinions, whether children ſhould extend to thoſe born af- and not to 


ter the making the will : yet never whether to thoſe born Þ* extended 
to thoſe by 


after death of the teſtator : unleſs there are future words, — 
when from neceſſity the teſtator muſt have had future child- huſband. 
ren in view. In general children unborn are preſumed to 

be meant : unleſs indeed the wife had no younger children 

at the time; but in the preſent caſe ſhe had. 


Againſt this it was ſaid, the legacy was to all the youn- 
ger children in general. There are three periods of time, 
on which theſe queſtions turn ; children at the time of 
making the will, or the death of the teſtator, or at a par- 
ticular time when the money ſhould be paid to them; as 
was determined by his Lordſhip in a late caſe : when a mid- 


dle way was taken, that the teſtator meant, it ſhould — 2 


confined to thoſe who were born at the death of the per- Ante. 
ſon, who had it during life, and that it ſnould neither ex- 


tend to thoſe to be born at any time, or confined to thoſe ( 21 o) 


born at the making. But the general argument, upon 
which the court has gone to confine it to any particular 
period, is taken away here, by the teſtator's having in view 
: poſſibility of the diſtribution, waiting till death of the 
mother, who may ſtill ſuſpend the appointment. Nor is 
it natural by ſuch a general deſcription to have in view the 
providing for thoſe then born. 


Another 


ſhould ap- 
point, Wc. 


The firſt queſtion was, whether the legacy ſhould be for - ” - — 


CASES Argued and Determined 


Another queſtion was between the children then living: 
whether Edward, who at the teſtator's death was a youn- 
ger child, but fince became the elder, ſhould ſtill be held 
a younger ; for that, unleſs the mother ſhould appoint, it 
ſhould wait till her death, what younger children ſhould 
take ; at which time he was the elder. 


Lord CHANCELLOR. 


There is little doubt, although the intention of the teſ- 
tator 1s not very clear. There have been different deter- 
minations of theſe ſort of caſes : whether children or younger 
children ſhould relate to thoſe born at the making the will 
or after the will ; or farther in life of the perſon in whoſe 
power it was committed for life ; and no general rule has 
been laid down, but always conſtrued according to the par- 
ticular words, the circumſtances, and view of the teſtator. 
I am delivered from any difficulty, which would have ari- 
ſen, had there been any children by Coleman born ſubſe- 
quent to the making; for they were all born there. 


As to Edward, he was a younger child at making the 
will, and death of the teſtator; and muſt be conſidered as 
a younger child, notwithſtanding the accident that has 2 # 
pened fince of the death of the elder : and there are ſe- 
veral inſtances, in which ſuch a child, who was then 2 
younger, has been intitled both to the portion of a youn- 
ger child and a ſettled eſtate alſo. 


Where an . As to any children that may be born of a ſecond mar- 
elder child riage: they could not be intended; for ſhe having four 
is conſider- children by Coleman at the making the will, if after his 
edas 2 death ſhe married a ſecond huſband, having a great eſtate 
yours" ſettled on the elder fon of that marriage, that ſon within 
the deſcription of a younger child would have been contrary 

to the intent. But the words could not take in the children 

born ſubſequent to the making, or death of the teſtator; 

being a preſent legacy. It might be different had he given 

it to her for life, and afterward to her younger children: 

becauſe then it would be contingent, and a deviſe over: 

but here it is in preſent; and the ſame as if he had ſaid, 

equally to be divided unleſs ſhe appoints ; being a veſted 

intereſt and immediate gift to them, ſubje& to the power 

of variation given to the mother. Nor does the clauſe of 
ſurvivorſnip make any difference, being till veſted: this 

4 21 IT ) legacy then both in the intent and words is preſent to them, 
and not to be extended to thoſe born after his death; and 

it 


i 
(s) 2 Brown, 38. 2 Vol. 203. 
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can only mean children living at the making of the will, 
or at fartheſt at the death of the teſtator. 


As to the intereſt : it cannot be given earlier than from Intereſt of 
one year after the death of the teſtator ; * which has not —— 
been carried further than in caſe of a father giving a le- year only 
gacy to a child: but this being a preſent legacy, and veſt- after teita- 
ed, (h) the intereſt ſhall not accumulate, but go in mean on death, 
time among thoſe intitled to the principal for maintenance, _— oy = 
til! the mother executes the appointment; which ſhe may child. 

i! do in a reaſonable proportion, ſo + as not to give an Where in- 
illuſory ſhare to one; which the court would correct, as — 
different from the intention. — 
mulate. 
Mother having power of appointment, cannot give an illuſory ſhare to one. 


Martin verſus Martin, February, 1748-9. Caſel11. 


tors againſt an heir at law, who was alſo deviſec. ditors of 
\ bill in this court was alſo wougey againſt the heir at the anceſ- 
law by other bond-creditors, in behalf of themſelves and the ,,..... for 
aher creditors, to have ſatisfaction out of the real and per- ale againſt 
ſonal aſſets: a decree obtained by them; an account of the the heir; 
debts directed, and a ſale of the real aſſets deſcended, in = — 
order to a ſatisfaction of theſe demands. againſt a 
other bond 


creditors proceeding at law; unleſs they obtain it before the decree, 


A ton NS at law were brought by ſeveral bond-credi- gond cre. 


tor obtain a 


The heir at law brought a bill to have an injunction to 
reſtrain thoſe bond-creditors, who ſued at law; for that af- 
ter a decree for a ſale, there was no inſtance of creditors 
being allowed to proceed at law to affect that eſtate, when 
the fund itſelf, by which ſatisfaction was to be made to the 
creditors, was taken from the heir at law, who was brought 
before the court in reſpe& of his title only, not his per- 
lon. 


On the other hand it was ſaid, that the ſenſe of the 
court always was, that it was out of its power to take away 
any remedy from a creditor ; to prevent the miſchievous 

conſequences 

® 2 Brown, 58. 

(h) Truſtees to apply intereſt for childrens maintenance till 21, and on 
their attaining their ages of 21, equal ſhares of the principal to be trans fer- 
red to them, the intereſt accrued between the elder and younger children 
cogung of age, decreed to be divided between them. 1 Brown, 235. 

i Vuleſs there is great miſbehaviour. Ante, 59. 
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conſequences of one creditor's chalking out a method, by 
which the reſt muſt proceed; for then it would be eaſy for 
the heir at law to ſingle out one creditor, and get him to 
bring a bill againſt him for that effect. 


(212) Lord CHANCELLOR. 


The juſtice of the caſe is very clear. It muſt be conſi- 
dered, what is the rule of proceeding in this court and at 
law againſt the heir. To clear the way it is neceſſary to 
conſider, in what reſpe& the caſe of an heir at law, charg- 
ed for a debt of his anceſtor by ſpecialty, is like the caſe of 
proceeding againſt an executor or adminiſtrator : and in 

* what they differ. In both caſes the court aims at equality 
aims, ar g. ol ſatisfaction as far as poſſible, In the preſent conſtitution 
quality of of the law of England, both in this court and courts of 
ſatisfaction common law, there is fome confuſion and inconvenience 
—— in reſpect of the adminiſtration of aſſets both real and per- 
aſſets. ſonal: and therefore it has been deſired, that a new pro- 
viſion ſnould be made by the legiſlature concerning it. A 
direction was given to the judges, that a bill ſhould be 
brought in as to the perſonal aſſets: and a ſhort bill was 
Caf. Tal. brought in upon the caſe of Morrice v. The Bank of Eng- 
217» land, but laid aſide from the difficulty, and the time: 
but that equality, as far as it can be brought within the 
rules of law and equity, is what is aimed at. 


In what To conſider in what reſpe& they differ. In reſpe& of 
5 che the nature and ground of the charge againſt each; which, 
Mes againſt as to the executor or adminiſtrator, is not quite as ſtanding 
heir for in the place of the teſtator or inteſtate, but in reſpe& of 
debt of an- the eſtate come into their hands ; and therefore the charge 
— is in the detinet only, not the debet. In an action again 
or differs the heir at law for a debt of his anceſtor upon ſpecialty, 
trom the the ground of the charge is, that he is bound as well as the 
proceed- . anceſtor ; and therefore it is in the debet and detinet, as It 
— would have been againſt the anceſtor: and the law gives 
adminiftra- him liberty to diſcharge himſelf by pleading nothing by def 
tor. cent, or but ſo much; which plea if found falſe, he is charg- 
Poſt. ed as a perſon bound for the whole debt, if he had but one 
— * acre : which is not the caſe of an executor, who is charged 
"Pe only for ſo much as comes to his hands, notwithſtanding 


ſuch plea found falle. 


Then to conſider in what reſpe& they are like, In ac- 
tions at law againſt executor or adminiſtrator by ſeveral 
editors, he may contefs judgment, to which he ny 
thoug 


in the Time of Lord Chancellor Hazpwicke. 
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though to one who brought his action ſubſequent to the 
reſt, and may plead that judgment againſt the others, and 
that he hath nothing farther, and ſo diſcharge himſelf. 
Then where one creditor ſues at law, and another by bill 
inequity, the executor has then no remedy, though a de- 
cree is obtained here; for he cannot plead that decree at 
law; becauſe the courts at law do not give allowance to it. 
So that though the decree is obtained here firſt, yet the 
creditor at law may proceed againſt him, and take the aſ- ( 
ſets out of his hands ; and the executor has no other re- 
medy than to bring a bill here ſetting forth that decree, and 
to obtain an injunction againſt that other creditor to ſup- 
port the decree of this court, and to prevent a double 
charge : during the courſe of theſe two cauſes, the execu- 
tor cannot bring a bill for an injunction; as the court can- 
not tell which will obtain judgment firſt ; for if the credi- 
tor ſuing at law does, he mult be firſt ſatisfied, as he will 
then gain a preference in courſe of adminiſtration both in 
law and equity. But if the decree is firſt obtained, the 
court will then reſtrain ; which was the ground of the caſc 
of Morrice v. Bank of England : for had not the creditor, 
who ſued in this court, obtained a decree firſt, and the 
quantum of the demand been thereby aſcertained, the court 
would not have interpoſed by injunction againſt the other 
creditors as it did; which was affirmed by the Lords, an 
injunction being the only method by which the court can 
eſtabliſh its decrees. So if ſeveral creditors proceed in this 
court for ſatisfaction by different bills: the court will not 
{top the ſuit of one, becauſe of the pendency and priority, 
which may be gained; although this creates an entangle- 
ment and difficulty upon the eſtate. Accordingly in ſuch 
a caſe of five different bills againſt an executor, who was 
ready to adminiſter the aſſets, and applied to the court to 
have them all heard together; for that purpoſe Sir Joſeph 
Jelyl, who was willing to attain that equality, poſtponed 
the cauſes, which order, upon motion to Lord King, was 
diſcharged ; for that before a decree obtained, the proceed- 
ings in law or equity could not be ſtopped, or the chance 
prevented of gaining a priority in point of payment in the 
adminiſtration of aſſets : but he did not doubt the granting 
an injunction, if a decree was obtained; becauſe the exe- 
cutor could not plead it at law; which is the caſe here. 
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Then conſider, how it ſtands as to the heir at law; who 
s alſo deviſee in the will: but that makes no difference ; 
tor a deviſe to the heir at law is conſidered as land deſ- 


cended in this court; and does not want the aid of the 
Statute 


V ——_—— _— X- — 
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CASES Argued and Determined | 
Statute of whip up It is ſaid, that during the courſe of the 


cauſe the heir at law applied for an injunction, which was 
diſſolved + and therefore it would be inconſiſtent in the 
court to grant one now. But there is no inconſiſtency, 
upon the principle of comparing it to the caſe ot an execu- 


tor or adminiſtrator ; becauſe it was during the courſe of 1 
the cauſes, when there was no ground to grant an injunc- 4 
tion ; as the judgment at law might be obtained before the be 
decree here, and thereby gain a preference. But now the 1 
court is to ſupport its own juriſdiction, and give the benefit 
of the decree, which is obtained, to the creditors intitled | 
to it, and conſequently by injunction or order reſtrain the - 
others from proceeding at law. 1 
pric 
Conſider it on the common ground of a decree, for ſale - 
for ſatisfaction of a bond-creditor ; not only where it is . 
in behalf of himſelt and others, but even where the bill is 
for ſatisfaction of his own particular debt: the conſtant 4 
courſe of the court being to direct an account of all the — 


bond - debts of the teſtator or inteſtate, with liberty to come 
for a ſatisfaction: without which no decree for a ſale can 
be; for as they have all a lien againſt the heir, who i 
bound as well as the anceſtor, they are all intitled to re- 

ceive ſatisfact ion, and might otherwiſe ſue at law notwith- 
ſtanding the decree for ſale by this court: but it would be 

very miſchievous, ſhould the court ſuffer another bond- 
creditor, who has not obtained judgment, after a decree A 
tor ſale, to proceed againſt the eſtate : as the effect of a WM here 
ſale could not be had during the continuance of the levar: Wi; th 
on the judgment; which muſt be removed in order to a ſaic. WM toy] 
The court cannot by an order iſſuing out of this decree Weg: 
compel that creditor, who has got a legal title in his own BW due. 
right, to join ia a ſale, as it may a truſtee : nor need à Hue; 
new bill be brought to compel him, as it may be better done ¶ in: 
now, and with leſs expence, when all parties are before ym 
the court. I will give an inſtance, wherein the covrt 

would relieve the heir, notwithſtanding the bond-creditor WF Th, 
had a clear remedy at law. The fatute has changed the Mus de 
law, not only with regard to lands deviſed, but lands de- "col 
ſcended : in an action by a bond-creditor before the ſta- 

tute, if there was an alienation before the zefte of the orig The 
nal writ, riens per deſcent at the time of the writ purchaſed: 
was a defence, and then no ground at law to charge with 
the value; which is altered by the ſtatute. If then th 
court has decreed a ſale, in which the heir has joined, and 
another bond-creditor brings an action at law to have (a 


tistaction out of it upon his pleading riens per rs” 
coraInyg 


y in the Time of Lord Chancellor HarDwICKE. 


cording to that alteration he will be charged with the ſum 
of money, for which the eſtate ſold, he having joined in 
the conveyance : nor would the common law court take 
notice that it was done by ſale of this court: but upon 
2 bill by the heir at law, he would have an injunction; 
otherwiſe it would be a great hardſhip on him; for after 
recovery againſt him for the value of the lands deſcended, 
he — take his chance, whether the lands decreed to be 
ſold would ſell for ſo much as he is obliged to pay. 


(i) But the chief conſideration is the impoſſibility to have ,,,..... 
ſatisfaction, unleſs the court ſupports its decrees ; the prin- equal to 
ciple of which is, that the court does not take away the judgments 
priority of a creditor ; but only ſupports its rule, (k) that“ + 
2 decree of this court is equal to a judgment at law : and 
then a preference will be given in priority of time only, as 
n judgments in the courts at law. It is juſt therefore to 
grant an injunction now, and not to put the heir at law to 
bring a new bill. And the court will take notice, that 
upon that judgment recovered this equity ariſes. 

(215) 


Jthell verſus Beane, February 28, 1748-9. Caſer12. 


Man who had a ſon by a former wife, going to mar- 
A ry a ſecond with a portion of 260/, in conſideration 
thereof ſettles 4oo/. that if ſhe ſurvived him, or had iſſue 
the marriage, the heirs or executors of the huſband 
nould after his death pay 4oo/. to the truſtees for the be- 
defit of the wife for her life, and after her death for the 
ſue of her marriage, together with the ſon by the former 
We; which ſon —.— to be the only ſurviving per- 
on: and his father deviſed all his eſtate to him ſubject to 
ayment of debts. 


The bill was brought by the father's creditors againſt Lands de- 
us deviſee and heir at law; who admitted, there was no viſed ſub- 
rechold, but only copyhold, lands. = — A: 


; fect of ſur» 
The firſt queſtion was, whether a defect of ſurrender render of 
could be ſupplicd ? — — 
upped ; 
Lord there not 
being any 
) 2 Salk, 507. 2 Vern, 29 Pres, Ch. 79. freehold, 
This muſt be intended only of the perſonal cſtate, a decree acting in 
*lonam, not in rem, 2 Wms. 621, Poſt, 486. 


CASES Argued and Determined 


Lord Chancellor was of opinion, it ſhould; to ſup- 
port the intent of paſſing ſomething : but otherwiſe had 
there been frechold lands. 


The ſecond queſtion was, ſuppoſing they paſſed, whe- 
ther one of the creditors to whom the fan had mortgaged 
theſe lands ſhould retain them by way of ſecurity for his 
own debt, as well for the old debt as for the money lately 
advanced ? 


— Lord Chancellor was of opinion, that though the gene- 
— to ral rule was, & that a purchaſer or mortgagee need not ſee 
ſee to appli- to the application of the money, where no ſchedule of the 
cation of dehts z yet this rule was never carried ſo far as to put it in 
—— the power of the deviſee in truſt, or of the heir at law, 
ſchedule of Who in this court is conſidered as a truſtee, to favour one 
debts. creditor 5 which would be the conſequence, if this was al- 
1 lowed. All that the court can do for the mortgagee (who 
—g is not bound by the admiſſion, that there are no freehold 
debts, mort- lands, and may have that inquired into, if he will) is to 
gages the allow him the principal and intereſt of the money he ad- 
one co Vanced to the ſon: but as to his old debt, he cannot be 
tors, who Put in a better condition; but muſt come in pars paſſu with 
ſhall notre- the reſt of the creditors. This is not like the cafe of an 
1 executor, who having power to adminiſter the aſſets, and 
hay but the legal eſtate in him, may ſell a term; the vendee retain 
come in pari it; and this even to ſatisfy a debt of his own, as was held 
paſſu. in (1) Nugent v. Nugent. But that is owing to the le- 

gal power of an executor over the aſſets ; upon which the 

court will not break in; but never held, that if a deviſee 
(2 16) intruſt mortgaged to a creditor of his own for ſatisfaction 

or ſecurity of that debt, ſuch mortgagee having Notice of 

the truſt ſhould retain the eſtate againſt the creditors un 

der that truſt : or if he mortgages with notice by way of 

ſecuring the debt of the teſtator, it alters not the caſe ; ior 


the eſtate was a ſecurity in the hands of the truſtee before, 


and it only operates to change the courſe ; which the court | 
will not ſuffer the truſtee to do; conſidering it as a fraud, | 


to give the preference to one creditor ; which the law has 
not eſtabliſhed, nor will this court allow. 
The 


* Where land is to be ſold generally, purchaſer not bound to {ee to the 


application of the money, but is a mere ſtranger, ſecus if any ſpecific ſum | 


is to be paid hefides to another, x Brown, 186. 1 

(1) Atk, 463. there called Nugent and Giffard, Barnard. 78. 2 Alk. 
41. 3 Atk. 235. 2 Wms. 148, Secus if the purchaſer colludes wi? 
the executor, 2 Vern. 616, 
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The next queſtion was as to this 4ool. whether the cre- Huſband on 


. : * 2d marriage 
ditors might come upon the reverſionary intereſt thereof? cri 


As to which Lord Chancellor ſaid it was more difficult ; b 


but that it would be going much too far to ſay, that it the wife for 
vas ſubject to the demands of the creditors, and that the ne, and ft. 
ſon was not intitled to the benefit of it; for it would make ti ;nve of 
a dangerous precedent to families; particularly to the caſe that and a 


of wives on a ſecond marriage. . ſon byafor- 
mer wife; 
0 N his creditors 
It was inſiſted on to be voluntary with regard to that cannot 


ſon : though not as to the wife and the iſſue of the ſecond come upon 
marriage, and was likened to a bond by a father to leave _— — 
a ſum of money at his death, which is a fraud on the cuſ- being a vo- 
tom: and although collaterals have been held within a luntary dif- 
conſideration, yet never where creditors were concerned. —— as 


Lord CHANCELLOR. 


This is different from the caſe of a bond by a father ; 
tor it is a contract between the huſband and the ſecond 
wife and her friends: and ſo far like O gd v. Strode : it z Wms. 
being provided in the agreement, that the ſon by the for- 245- 
mer wife ſhould come in for a ſhare 3 which is a bargain, 
and for valuable conſideration ; for had it not been for this 
proviſion, the huſband would not agree to let it go fo far as 
400/. This often happens on the marriage of a widow ; 
who contracts on a ſecond marriage, to make a proviſion 
out of her own eſtate, after her death and the death of her 
ſecond huſband, for her children by a former; which 
may be ſaid to be voluntary; yet is reaſonable, prudent, 
and natural ; ſeveral of which have been ſupported in this 
court, as proviſions for the children by the firſt marriage 
for valuable conſideration, If the huſband in ſuch caſes 
dies in life of the wife, who dies indebted : the court 
would not ſuffer her creditors to come againſt the children 
of the arſt marriage, for whom ſhe had made this provi- 
(217) 


lon,, becauſe it was voluntary. 
Jackſon verſus Jackſon, March 1, 1748-9. Caſe 113. 
A Man poſſeſſed of a leaſehold meſſuage or tenement Peviſe of 
deviſes it * To my wife for ſo many years of the — 
term, as ſhe ſhall happen to live ; ſhe paying the rents, e, io ſon 
and keeping it in repair: and after her death, if my ſon K. tor 0 


R. ſhall be living, then to him for ſo many years of the many years, 
Nor | 8 4 term Wc. it thea 
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CASES Argued and Determined 


living: but term as he ſhall live: but if he ſhould be living at the time 
Ing, ans Of the death of my wife, and ſhall then or hereafter have 
ſhould then any iſſue male of his body, then all the right, &c. therein 
C hereafter to go to R. but if R. ſhould die in life of my wife with- 
ave iſſue : . — 77 
6s ok leaving iſſue-male, living my fon William, and 
him abſo- William ſhould have any iſſue-male, then to William,” 


lutely o- and in like manner over to another ſon. “ Item, I give 


"7 8 Were FO 


i ogy 400l. to R. to be paid him at the end of one year next 
after my death; and the further ſum of 100/. at the death 
of his mother :” making his wife executrix and reſiduaty 
legatce. | 


R. dies in R. died in life of the wife, leaving a ſon : and the queſ- 
— tion was, whether this leaſehold ſhould belong to William 
ing a ſon. by the limitation over; or to the repreſentative of the wife 
And ſhall be as part of the reſiue; or to the plaintiff the ſon of R. as 
conſtrued repreſentative of his father, or in his own right; it being 


and it > % ; 
— e indifferent, as he was the only child. 


the ſon as 


repreſenta- 
— Lord CHANCELLOR. 


Deviſe of | 

400l. to It is difficult to unravel this will, but clear on the face 
— of it, that the teſtator did not intend it ſhould go over tio 
year, and the younger branches, unleſs R. the elder died in the life 
the further of the wife without iſſue- male; and out of this to make a 


ſum of 100. ; . a 
a death proviſion for R. and his family. 


his mother, 4 Þ ; 
the 1000. a The queſtion is, whether the words uſed are capable of 


veſted le- a conſtruction to anſwer this intent? (m) And with ſome | 
Os liberty, which both courts of law and equity have uſed to 
attain the intent in incorrect wills, it may be fully anſwer- 
ed; which muſt be by conſtruing and (in that clauſe, it 
R. ſhould be living at death of my wife, and ſhould then or | 
hereafter, 8c.) as if it had been or. The conſequence of 
which would be, that though R. was not then living, yet 


8 e 


if he left iſſue male, he ſhould take the eſtate abſolutely. 7 

Tit 

It is objected, that by this way of conſtruing it, here is hal 

a double contingency ; and then that R. would have the Wl! 

abſolute intereſt, if he was barely alive at death of the cha 

wife: but there is no ſuch inconſiſtency ; for in that caic Wh *%4 

he would have it only for ſo many years, as he ſhould live* | nd 

but if he had iſſue- male, then abſolutely ; and that be- 5 vcad 

cauſe the teſtator has ſaid ſo ; and the plaintiff muſt = f T 
this; 

parti 

bez 


(m) x Wms, 343. 2 Eq. Ab, 368. 2 Atk. 643, 3 Ak. 39% * B 
Wms. 346, p 
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this in right of repreſentative of the father; but ſtill it is 
a proviſion for that branch of the family. 


As to the 1004. legacy, it is plainly veſted, and the time 
of payment only poſtponed ; for the former words to be 
paid, muſt be carried on; as they would plaialy be, it 
turned into any other language. 


Attorney General verſus Day, March 3, 1748-9. Caſe 114. 


OHN ELBRIDGE, being likely to die, made a con- Where this 
7 veyance of a real eſtate for benefit of a charity. Ten — 
days afterwards he makes a will; by which he gives 3000, an order 
the exact value of that land, to the ſame * and made on the 
2501. to the ſame; and gives the eſtate to Mrs. Elbridge, mefer's re- 
wife of Thomas Elbridge, and to Mr. Walter, as tenants nes _ 
in common. execution 


by purchaie 
Aſter his death a bill is brought for a general account, ** _ _ 

and for direction of the court for the ſettlement of John ** _ 
Elbridge's eſtate under his will, and a decree for that pur- 
poſe. The court directed the Maſter to receive a ſcheme 
tor carrying it into execution; the foundation of part of 
which was to conſider, in what way the money ſhould be 
laid out, anda perpetual fund created for maintenance of 
the charity. The Maſter reported a ſcheme for laying out 
20001. in the purchaſe of theſe lands; and the 250. in 
other lands convenient for building the charity ſchool. 
The caſe was ſet down for the charity, to be heard on the 
matter reſerved : and the court made a decretal order, con- 
firming the Mafter's report; that the ſcheme ſhould be ap- 
proved of, and the other matters therein carried into exe- 
cutionz none of all which was oppoſed, but acquieſced 
under by T homas Elbridge and his wite, who ſurvived him. 
after her death the preſent information was brought in be- 
half the charity, together with Mrs. Hort, adminiſtratrix 
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be 0! the perſonal eſtate of Mrs. E!bridge, to have this pur- 

nc Ml caſe carried into execution by the aid of this court, 

ſc i {#gainſt the deviſee of the heir at law of Mrs. Elbridge, | 
e: M3 #1 againſt the infant fon of Mr. Wolner, who was now | 
„e- Lad, having ſettled the eſtate on himſelt in tail. | | 
ke | 
vis | Two general queſtions were made: firſt, whether the 


MW Þartics are intitled to carry this purchaſe into execution by 
bees aid of a court of equity? Secondly, whether the be- 
4 S 2 nefit 


- 


| 
| | 
1 
| 


— <2 @- 1.4 


(219) 


CASES Argued and Determined 


nefit of carrying it into execution in reſpect of the purchaſe 
money, ſhould go to the plaintiff the adminiſtratrix, or tv 
the defendant deviſee of the heir at law of Mrs. Elbridge ? 


For defendant : The ſpecific execution of agreements 
here is not ex debito juſtitiæ, it being diſcretionary : and 
therefore if objections ariſe thereto from circumſtances of 
hardſhip, though not ſtrictly weighed in law or equity, the 
court ought not to do it. Such agreements muſt be final, 
and no room for repentance : the parties were not bound to 
this by any act; for then there would be ſome declaration 
in writing that the eſtate ſhould be fold ; whereas it reſts 
fingly on the non-oppoſition to theſe orders. But the whole 
fate of the mortmain act depends on this; as the carrying 
this into execution is contrary to the expreſs proviſion, or 
at leaſt the general intent of the 9 Geo. 2. c. 36; fince 
which no lands, or money to be veſted in lands, can be 
given to a charity, or land to be fold and turned into mo- 
ney, becauſe of the poſſibility of its being kept ſome time 
in land : as was determined in James v. Lord Weymouth. 
But where an election is given to lay out money in lands 
or the funds for a charity, it may be decreed to be laid out 
in that which is not void ; as has been determined by your 
Lordſhip. By the proviſo in the aQ, the legiſlature meant 
only, that if the money was actually paid, and the agree- 
ment complete, the accident of the parties death ſhould 
not hurt it ; but not to conclude an incomplete agreement, 
as this is, the money not being paid. Still all the other re- 
ſtrictions will take place on this proviſo; ſo that it mult be 
ſealed and delivered by deed indented and inrolled, &c. 
But ſuppoſe all this out of the caſe, and that at the time 
of bringing the bill, it was poſſible : there are circum- 
ſtances now rendering it impoſſible ; for by the death of 
Mr. Welner, one of the tenants in common, with whom 
the contract for purchaſe was made, it cannot be carried 
entirely into execution : therefore it cannot in part. The 
tranſaction was joint: they cannot therefore come into 
equity, fingling out a divided moiety. The court cannot 
in this caſe make any election for the infant; which is only 
done where there is an abſolute neceſſity : but if the infant 
dics under age, there are remainders in tail, who ſurely 
are not bound by this agreement. 


For plaintiffs : The method of carrying it into execution 
is, that the contracting party ſhall be eſteemed in nature 
of a truſtee ; and then his deviſe cannot vary the right. 


The /latute docs not abſolutcly prohibit any veſting of mo- 
| ney 
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ney in land for a charity. Much has been laid out in 
mortgages: and yet that would come within the words of 
the act; as in 1 ſtatute of King William 3. of papi/ts, 
who cannot take a mortgage. There is no ſuch rule, that 
if a contract cannot be carried into execution in toto, it 
cannot in part: one joint-tenant indeed will not be bound 
by the contra@ of the other, the right of ſurvivor being 
prior, nor will the court carry it into execution in part: 
but otherwiſe of tenants in common, who muſt ſever in 
every action, and their contracts are two diſtin grants; 
and if one of them is diſabled by any ſubſequent act, it 
may be executed as to a moiety. This once was money, 
when the parties themſelves were bound : and nothing has 
ſince happened by death of Molner to change it. 


— 
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Lord CHANCELLOR, 


This caſe involves ſeveral material points; ſome of 
them new; and if there were not ſome clear and deciſive 
in this caſe, I ſhould take time to conſider of the judgment 
I am to give. 


I will ſay nothing particular of the ſecond queſtion, be- 
ing merely conſequential to the determination of the firſt ; 
tor there is no caſe, where the repreſentative of the perſonal 
eſtate is intitled to claim the money, ariſing by ſale of the 
lands, as perſonal eſtate ; except where one or other of the 
contracting parties in the purchaſe is intitled to carry it 
into execution in a court of equity : for where the court 
holds, it ought not to be executed, there is no converſion 
of real into perſonal in conſideration of the court, upon 
which that right of the executor depends; for if not ef- 
fectually converted into money, it muſt be conſidered ac- 
cording to its original nature as real; and the heir at law 
muſt have the benefit. Whether there is any ſuch con- 
verſion, depends on there being an effeQual agreement 
1 binding on all parties, ſo as under all the circumſtances it 
ought to be carried into execution upon this general prin- 
ciple of equity; that what is contracted for valuable con- 
* hderation to be done, will by the court he conſidered as 

done; all the conſequences ariſing as if it had been fo, 
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and as if a conveyance had been made of the land at the | 
$1 time to the vendee. But if the circumſtances are ſuch, | 
re that it cannot now, or ought not to be carried into execu- 
11 don, though once it might, theſe conſequences cannot fol- 
* low ; for the court muſt conſider it as land, and the money | 
07 as the party's own, who was to be the purchaſer. 


Thc | 
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The firſt queſtion depends on two conſiderations. Firſt, 
whether all, that paſſed in the life of Thomas Elbridge and 
his widow, amounts to a binding agreement to thoſe parties 
for ſale of the lands? The ras ſuppoſing it ſo, whe- 
ther the court ought now to carry it into execution, becauſe 
of the intervening circumſtances ? Y 


Specific As to the firſt, I think it did amount to ſuch an agree- 

nee ment; and that if Thomas Elbridge or his wife were now 
agree- . 5 . 

meat. before the court, (n) and no change in Wolner's moiety, the 


court ought to have executed it, notwithſtanding the fa- 

a tute of frauds ; for though that ſtatute has provided that 

no agreement for the purchaſe of lands ſhall be good, un- 

leſs . by the party to be bound thereby, or ſome per- 

( 22 1) ſon authoriſed by him: yet on all the queſtions on that ſta- 
tute in this court, the end and purport of making it has 

Caf. out of been conſidered, viz. to prevent frauds and perjuries : ſo 
the ſtatute hat any agreement, in which there is no danger of either, 
of ſrauds. the court has conſidered as out of the ſtatute ; upon which 
there have been many caſes : as in a bill by purchaſer of 

| lands againſt the vendor, to carry into execution the agree- 
| ment, though not in writing, nor ſo ſtated by the bill: 
| the vendor puts in an anſwer admitting the agreement as 
ſtated in the bill; it takes it entirely out of the miſchief; 
and there heing no danger of perjury, the court would de- 
cree it. Then if the vendor ſhould dic, upon a bill of 
revivor againſt his heir, I ſhould not doubt to decree it: 
although I know no caſe of it ; the principle going through- 
out, and equally binding the repreſentatives. Then there 
are other caſes, well known, taken out of the ſtatute, not 
ſo much on the principle of no danger of perjury, as that 
the ſtatute was not intended to create or protect fraud. As 
where agreements have been carried partly into execution: 


although a controverſy might be afterward between the ma 
parties as to the terms, yet if made out ſatisfactorily tothe MF [at 
court, it would be decreed, though variety of evidence i tio 
might he in the caſe; in order that one fe might not ab! 
take advantage of the ſtatute to be guilty of fraud, the ee: 
court would hold his conſcience bound thereby. But the FI tio 
preſent is a judicial ſale of the eſtate, which rakes it en- upc 
tirely out of the ſtatute 3 the order of the court was not . 
interlocutory, hut made part of the decree ; as it always me! 
is on the matter reſerved, though made at another day: WM fun 
and it includes as well the carrying the purchaſe into exe- ¶ tati 
cution, as the eſtabliſhment of the charity; amounting to I this 
a decree are 

ed 


(n) 1 Brown, 396. Poſt, 279. 
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adecree for the conveyance of the eſtate on one fide, and 
payment of the money on the other; who might be pro- 
ecuted for a contempt in not obeying that order. And it 
is ſtronger than the common caſe of purchaſers before the 
Maſter, who are certainly out of the ſtatute: nor ſhould 1 
doubt the carrying into execution againſt the repreſentative, 
2 purchaſe by a bidder before the Maſter without ſubſcrib- 
ing, alter confirmation of the Maſter's report, that he 
was the beſt purchaler ; the judgment of the court taking 
it out of the ſtatute. But even in common caſes this quel- 
ion may ariſe : as if the authority of an agent, who ſub- 
{:ribed for the bidder, not being admitted, cannot be prov- 
ed. Yet it the Maſter's report could be confirmed, it 
ſhould be carried into execution, unleſs ſome fraud; for 
this is all excluſive of any defence, that may ſtill be ſet up 
on the other ſide, 


But the material conſideration is the next. Whether, 
as circumſtances now ſtand, conſidering the events and al- 
teration of rights thereby, the court ought to carry it into 
execution? The general rule certainly is, that this is diſ- 
cretionary.in the court, but will not hold in the preſent ; 
for that is generally in caſes, where there may be an elec- 
tion of two remedies, by coming here for a ſpecific per- 
formance, or by action at law: whereas here there can be 
no remedy at law; all ariſing under the acts of this court, 
from that order amounting to a decree. So that if this 
court does not carry it into execution, it cannot be at all: 
yet whether other remedy or not ; if there are ſtrong and 
material objections againſt it, the court ought not to do it. 


As to the firſt objeQtion : I cannot ſay this is ſtrictly 
contrary to the proviſion of the 9 Gee. 2. called the mort- 
main act. The firſt clauſe of which was intended to re- 
late to gifts or conveyances to a charity by way of dona- 
tion. And it is plain, that the legiſlature did not intend 
abſolutely to forbid all kind of purchaſes of lands for the 
benefit of a charity; but has put them under ſome reſtric- 
tions, Phe proviſo was inſerted in the Hauſe of Lords, 
upon mention of the caſe of the charity of Zucen Anne's 
bounty; which could not ot'\erwife have gone on: as the 
method of executing it is, that the money ariſing of that 
fund is laid out in purchaſe of real eſtate for the augmen- 
tation of poor vicarages. Another conſideration was, that 
his was not intended to prevent the execution of charities 
ready eſtabliſhed ; in ſeveral. of which the funds are veſt- 
ed in truſtees with inten: to lay out in lands: particularly 

Doctor 
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Doctor Ratcliff*s charity: but to leave them open, re- 
ſtraining the increaſe of ſuch donations in futuro; that it 
ſnould not be in the power of any perſon, or of a court of 
equity, to direct ſubſequent gifts of money to a charity to 
be laid out in land; for if that was their meaning, they 
might as well have rejected the whole bill; as the conſe- 
quence would be, that a perſon might leave 3ooul. to his 
executors, who might bring a bill in equity, praying a de- 
cree for laying it out in lands : Yet in this very clauſe, re- 
lating to purchaſes, it might be conſidered how far they 
are taken out of the ſtatute. The meaning was, that 
where ſuch purchaſes 'are made, they ſhould not be left 
precarious in point of time: ſo that though the party ſhould 
happen to die within the twelve or fix months, yet the 
perſon, who paid the money, ſhould not loſe his pur- 
chaſe, or be put to riſk the recovery of it back, as there 
might not be aſſets, or ſtocks might fall. But then the 
money muſt be actually paid; in which caſe I doubt, whe- 
ther the other reſtrictions, excluſive of the limitation in 
point of time in life of the party, will take place on this 
proviſo, and am rather of a different opinion; for ſome- 
times the money is paid on articles before a perfect con- 
veyance z and then it would be ſufficiently taken out of the 
at, notwithſtanding the circumſtance of deed indented 
and inrolled, is not complied with; the intention of the 
act being complied with by the actual payment and con- 
verſion made of one kind of eſtate into another. But in 
the preſent caſe the money has not been paid. 


But ſuppoſing this doubtful : conſider whether it would 
not be contrary to the true intent and principles of the act? 
(2 2 3) Had this matter been fully entered into at the making that 
order, as it is now, I think I ſhould not have made it: but 
it paſſed ſub filentio then; the parties agreeing; and the 
objections not being laid before the court. There is ſome- 
thing in this caſe, which may lay a great opening to 
evade the act; although John Elbr:dge might not have in- 
tended any ſuch fraud : but if ſuch a precedent were made, 
it would be followed by a perſon, who knowing if he died 
within a year aſter the conveyance, the act would make it 
void, gives the exact value thereof in money the ſame 
way, and then the one to be laid out in purchaſe of the 
other. The teſtator's intent makes it worſe, and creates a 
reaſon againſt it : this though mentioned as a barbarous 
act, is quite otherwiſe, far from being a prohibition of cha- 
ritable foundations, it only reſtrains this method; leaving 
the diſpoſition of perſonal property thereto free. The * 
| | . ticular 
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ticular views of the legiſlature were two : firſt to prevent 9 C. 2. 36. 
the locking up land and real property from being aliened; Vis. Du- 
which is made the title of the act: the ſecond, to prevent mane 
perſons in their laſt moments from being — . on to poſt. 
give away their real eſtates from their families. The pre- 

{ent caſe does not relate to the latter view; although that 

was a very wiſe one; for by that means, in times of po- 

nery, the clergy got almoſt half the real property of the 
kingdom into their hands, and indeed I wonder they did 

not get the reſt : as people thought they thereby purchaſed 
heaven. But it is ſo far from being charity or piety, that 

it is rather a monument of impiety, and of the vanity of 

the founders. As to the other view, it is of the laſt con- 
ſequence to a trading kingdom ; to which the locking up 

of lands. is a great diſcouragement. This indeed has not 

ſo much relation to the ſtatutes of mortmain, as is thought; 

which had another view, viz. of ſervices of the crown : 

and therefore the reaſoning producing this act is more like 

the political reaſoning relating to the ſtatute of Weftmin/ler 

3 of intails. Then it would be inconſiſtent with that view 

of the legiſlature, if this court ſhould decree this order, 

made on the Mafter's report (which would not have been 

made had it then been fully conſidered) to be carried into 
execution in the purchaſe of land; as it would be attended 

with all the bad conſequences of ſuch a deviſe of land. 
Where ſuch a charity is created de novo, the better rule is 

to hold it to be laid out in ſome perſonal property ; for 

which the funds are convenient ; affording commonly a 

hetter and readier income than land : and it 1s worth ob- 
ierving, how early laws were made to prevent the miſchief 


of mortmain, viz. about the third century, by one of the 
hrſt Chriſtian Emperors. * 7 


But upon the next objection there are reaſons, why it 
cannot be dont, foppolag the” oof out of the caſe ; as 
things now ſtand, it cannot be executed entirely, and then 
not at all. For upon Wolner's death, his part is gone over 
to his iſſue in tail, an infant; againſt whom the court 
cannot decree it : as it is admitted, the court could not, (2 2 4) 
it he was of full age; becauſe it has been determined, | 
that on a bill to carry into execution a contract for the 
purchaſe of lands in the lite of tenant in tail, the court 
would decree him to execute it and to ſuffer a recovery. 
1 But if he will not, chuſing to lie all his life in priſon, as 
| Mr. Savil did, the court cannot carry it into execution 
againſt the iſſue in tail, claiming paramount per Formam 
Doni. It is admitted, that if the bill was on the other fide 


by 
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by the preſent defendant or ſurviving tenant in common, 
for an execution as to a moiety, the court would not exe- 
cute it againſt the purchaſer ; becauſe it is different from 
what was contracted for: as his meaning might be to 
have the entire eſtate : and the court pretends to decree in 
ſpecie only; which the decreeing half would not be. On 
the other hand; if on the death of one of the tenants in 
common, who contracted for a ſale of the eſtate, the pur- 
chaſer brings a bill againſt the ſurvivor, deſiring to take a 
moiety of the eſtate only, the intereſt in the money being 
divided by the intereſt in the eſtate, I ſhould think (though 
[ give no abſolute opinion as to that) in the caſe of a com- 
mon perſon he might have a conveyance of a moiety from 
the ſurvivor, although the contract cannot be executed 
againſt the heir of the other. But this is not the caſe of 
a private perſon, but of a charity ; for which the court 
muſt judge, and will not decree the money to be laid out 
in the purchaſe of an undivided moicty of an eſtate; 
obliging the charity to become tenant in common with a 
private perſon ; whereas the reaſons for laying it out were 
to have it entire : nor js any eſtate ſo inconvenient or in- 
tangled as this; which would not be for the benefit of the 
charity. Beſides the information is to carry this ſcheme 
into execution; which would not be done by ſuch a de- 
cree. 


As to the queſt ion between the repreſentative of the real 
and perſonal eſtate, it is but a conſequence of the other 
point: and as this cannot be carried into execution, or 
conſidered as done, the plaintiff Hort has no right: but 
the heir at law muſt have it as land. 


But there is another way of attaining this, viz. by a pri- 
vate act of parliament, enabling the infant to convey 3 
for there have been ſeveral caſes, where if clearly for the 
benefit of the infant, aQs of parliament have been made 
for carrying the contract of the anceſtor into execution; 
which would deliver me from all my difficulties: as the 
parties would then have the opinion of the legiſlature upon 
both points. And if they have any ſuch thoughts, it ſhall 
ſtand over ; otherwiſe the bill ſhall be diſmiſſed without 
coſts, even againſt the infant, whom it was proper to bring 
before the court., 
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Attorney General verſus Andrews, March 9, 1748-9. Caſe 115. 


R Weſton before the late ſtatute of mortmain, (o) made 

| his will: and among other things gave all his copy- 
hold lands whatſoever and whereſoever, which are or ſhall 
be purchaſed by him hereafter, or by any other by his di- 
retion to a charity. 


He had ſome copy hold ſurrendered to the uſe of his will, 
and other copy hold not ſurrendered ; and an information 
was brought for the charity. 


Lord CHANCELLOR. 


The extent of the deſcription ſufficiently ſhews the in- 
tent to be, that the copyhold not ſurrendered ſhould be 
compriſed, as well as thoſe which were : and — the 
court would ſupply the defect of a ſurrender in ſuch a deviſe 
as this, in favour of a younger child, beſide the paſſing 
thoſe ſurrendered. 


The next conſideration is, whether it can have effect in 
point of law? To which there are two objections; upon 
the ſtatute of frauds, and upon the late mortmain act? 


As to the latter, to lay it out of the caſe, notwithſtand- 
ing the preamble of that ſtatute, taking notice of ſuch 
diſpoſitions, as contrary to the public benefit; J muſt lay 
down the ſame rules in this caſe, as if no ſuch act had 
been made; becauſe this will was made before the day, on 
which the ad took place: and all the caſes ariſing before, 
muſt be left on the ſame rules of law and equity ; other- 
wiſe it would cauſe great confuſion, if thoſe wills and ſet- 
tlements made before, ſhould be conſtrued in a different 
oy by reaſon of the ſtatute, though not affected by the 
ſtatute. 


The queſtion upon the fatute of frauds is, whether the 
deviſe of theſe unſurrendered copyholds lands be good, 
notwithſtanding that ſtatute? In (p) Tuffne! v. Page, April 
1740, 2 Ums. 262, ceſtuy que truft of copy hold lands de- 
viſed it without any ſurrender to the uſe of his will; and 


tne queſtion was, whether the court would make that 
good, 


(o) 2 Atk. 497 (p) Barnard, 9. 2 Atk. 37. 
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Truſt of a good, the will having no witneſs at all: and it was held 


copynold ſufficient to paſs the truſt, on the foundation of their be- 


not ſurren- . 


dered to uſe ing former determinations ; holding that a deviſe of 2 
of a will, copyhold, ſurrendered to the uſe of a will, by a will exe- | 


deviſed Þy a cuted in the preſence of one or two witneſſes only was 


will with- good : (q) the eſtate paſſing by the ſurrender, of which the 


a only directed the uſes ; which ſhewed, that copyhold 


held good. Jands were determined to be out of the ſtatute of frauds ; 
Copybold ſtanding on the ſtatute of H. 8. which paſſes lands by will 


not ſurren- . — 2 1 
Jered to uſe in writing, though no 8 at all; of which there are 


of the will ſeveral caſes by Lord Cole as of a will wrote, and not 
deviſed to a finiſhed 3 which was good for ſo much. Then there was | 


— no more ground of law to exclude a will without any wit- 
5 4 
withitand- Neſs at all, than a will without three witneſſes. Perhaps 


ing the ſta · if theſe determinations were now originally to be conſider- 
_ of  £d, courts of law and equity would not have gone ſo far; 
ang and it may be wiſhed, it was altered, as it is ſubje& to the 


mounting : 4 | : 
to a direc- ſame inconvenience as a deviſe of a freehold lands. But I 


tion tothe cannot ſet up fanciful diſtinctions; nor does that being the 
heir to caſe of a truſt make any alteration. Here the teſtator was 


make but ſeized himſelf : might have ſurrendered, and has not. 


it is alſo The legal eſtate cannot paſs; the queſtion is, whether it 
good ”7 does not amount to a direction to the heir at law to make a 
3 ſurrender to the uſe of that will; and on the foundation 
by 43 Eliz. of copyhold lands not being within the ſtatute] of frauds, 
under which but ſtanding on the foot of the ſtatute of H. 8. I am of 
a deviſe of opinion it does. | i 
lands in "020 
tail, though FTE 
no recovery But this is a diſtin@ point, from the ſupplying a deſect 
is good, of ſurrender to the uſe 2 will for a child: for which the 
aid of a court of equity is wanting to compel ſuch ſurren- 
(2 26) der : this being a deviſe to a charitable uſe, which will be 
© made good by way of appointment, by the very ſtrong and 
general words of 43 Eliz. For why not as well as the 
want of ſuffering a common recovery of lands in tail 
given to a charity? Which, if not ſo expreſsly determin- 
ed, has been allowed by the court, and argued from : the 
appointment ſtanding in the place of a recovery ; not re- 
quiring the coming here, to compel the iſſue in tail to ſut- 
ter a recovery. Conſequently here is no ſurrender want- 
ing, as there is where the ſtatute of charitable uſes does 
not interpoſe: as in a deviſe to a younger child, u ho muſt 
come here for a decree to have it ſupplied. Nor will | 
make a decree for it; but will decree, that the truſtees tor 
the charity be admitted. ä 


Goodwyn 


(q) Ante 12, Poſt, 489. 


: 
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Goodwyn verſus Goodwyn, March 11, 1748-9. Caſe 116. 
ENRY FRAMINGHAM, having uſed ſome intro- 


duQtory words in his will, ſhewing an intention to 
lipoſe of his whole eſtate, (r) and to leave no part to de- 
end; gives all his meſſuages, lands, tenements, and he- 
editaments whatſoever in Norfolk to his wife for life, if 
he ſhould ſo long continue a widow ; and after her death to 
tis daughter Jean, wife of Sir Peter Seaman, for and dur- 
ng her life, and afterward to her children; to be equally 
lvided among them ſhare and ſhare alike ; and for want 
of ſuch children, to his right heir on the fide of the Fram- 
inghams. 
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Lady Seaman had three children; a ſon Thomas, and 
two daughters; fone, married to Sir Henry Nelthorp, and 
Elizabeth married to Goodwyn, (2 2 7) 


Sir Peter Seaman by will gave 4oool. portion to his 
daughter Fane, annexing a condition thereto, that when 
he arrived at full age, ſhe ſhould releaſe to her brother 
Themas all her intereſt and ſhare under the will of Henry 
Framingham. 
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Thomas by his will gave to his ſiſter Elizabeth all his 
_—_ in A. in Norfolk, now in the occupation of B. C. 
an . 
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The firſt queſtion aroſe on the demand of Elizabeth, for 
in account of one third part of the rents and profits of the 
rechold and copyhold eſtate in Norfolk accruing from the 
death of Lady Seaman to the death of Thomas, viz. whe- 
ther the copyhold, being ſurrendered to the uſe of Henry 
Framingham's will, was compriſed in the general words 
in- WM thereof? 


— 


o 
1 = — — — 
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Lord Chancellor was of opinion, that the copyhold Where 


1 ands were compriſed from the intent to paſs them: al- <9pybold 
though th ſ· | f h deviſe i j furrendered 
dugn there are ſeveral cales, that a deviſe in general o 4... of 


words of all lands and tenements will not compriſe copy- the will paſ- 
ust bold lands, (s) which are not ſurrendered to the uſe of the ſed by the 


p . : eral 
Igel, fo as to ſhew an intent to compriſe them. And where 57 


for the thereof. 


(r) Ante, 10. 2 Vol. 48. 
6) If ſurrendered they will paſs by Will not duly attefted to paſs lands. 
vYn : Brown 58. : 


Weight to 
de laid on 
- Introduc- 
tory words 
of a will 


ſhewing in- 


tent to diſ- 
poſe of all, 


(228) 


* 


Deviſe a ſa- 
tisfaction. 


CASES Argued and Deteritibel 


the intention of the teſtator of raiſing portions of pay. 
ment of debts may be anſwered by freehold lands, the 
court will not ſuppoſe, he intended to pats the copyhold: 
and although ſurrendered, yet if the words are nat ſb- 
cient to take them in, they will not paſs. But here they 
are ſufficient, and the ſurrender effectuates that intent; 
which appeared alſo to be, that all his eſtate and intereſt 
ſhould paſs ; upon which 'the court has in ſeveral caſes laid 
great weight. As by Lord Talbot in Ibbetſon v. Beckwith. 
The conſequence of their paſſing is, that Lady Szaman took 
only ſuch eſtates, as were given by the will; and any ad- 
miſhon of hers, as being heir at law to Henry Framingham, 
could.prejudice no other perſon's right. 


Then ſuppoſing them to paſs; the next queſtion was, 
what intereſt, after the eſtate for life of Lady Seaman, Eli- 
zabeth had, who was not then born ? 


Lord CHANCELLOR. 


That will not vary the caſe ; for wherever there is a re- 
mainder to children by a ſettlement or will, it is not ma- 
terial whether they are alive or not; for it will veſt in dit 
ferent parts and proportions, as they come in efſe. Then 


the conſequence of the firſt opinion is, that Elizabeth was | 


intitled to one third of the profits to the death of Themas: 
and as to the intereſt theſe ſeveral children took under this 
deviſe, it clearly 1s as tenants in common for their lives 
only ; remainder over to the heir on the fide of the Fram: 
inghams : and this according to Wild's caſe, which is in 
the ſame manner; only this is ſtronger; as children can 
be only a deſcription of their perſons ; and there being no 
words of limitation, it cannot be carried further than for 
life, x 


The next queſtion was, upon the demand by Elizabeth, 
of the whole profits of this eſtate from the death of Th 
to this time, which depended on the wills of Sir Peter and 
of Thomas Seaman. Firſt, whether under Sir Peter's will 
Thomas became intitled to that one third belonging to Lidy 
Neltharp for her life, as one of the children of Lady Sea- 
man, by the condition annexed to her portion ? 


Lord Chancellor was clearly of opinion, that he was; for 
part of the portion having been received, it was a ſubmiſſion 
to the will; nor could ſhe claim both, or be now at liberty 


to reſort back to the copyhold eſtate : and ſo it would be ac- 
cording 


as pq. wg ap ea v0>. AJIST Gay oo oe as OS e anc 
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cording to Noys v. Mordaunt, ſuppoſing it had not been 
annexed by way of condition. 


Then the queſtion was, whether it paſſed by the will of 
Thomas to his fiſter Elizabeth; there being no ſurrender to 
uſe of his will? 


Lord CHANCELLOR. 


According to the common rule, it could not: nor would Need of 
the court ſupply the defect of ſurrender ; it being from a to be ſup- 
brother to a ſiſter. The court has refuſed it even in the plied only 
caſe of a grandchild ; and only does it for a wife or child, — 2 or 
But it depends on Lady Nelthorp's taking frechold lands 
under the will of Thomas : (s) and the maſter muſt ſee, 


what is moſt for the benefit of infant children of Lady Nel- 
thorp to claim by. 


But ſuppoſing the copyhold to paſs by the will of Eliza- 
beth : the queſtion is, for what eſtate and intereſt ? It be- 
ing inſiſted, that it paſſes in fee by force of the words all 
my eftates : but of that I very much doubt. There are ſe- 
veral caſes on this head ; 3 and the general rule is, that 
the word eſate includes not only the lands, or thing which 
is the ſubje& of the deviſe, but alſo the eſtate or intereſt 
therein. As in the caſe of the Counteſs of Bridgwater v. 
Duke of Bolton. But that caſe was, where the word efate ! Eq. Ab. 
was uſed generally, all my eftate real and perſonal : here the '7* 
word ate is limited in point of place: (u) and though 44 
ater caſes, as Tufnell v. Page, and Berry v. Edgworth, my 
have gone farther than the Duke of Bolton's; and have 524. 1 Eq. 
held that by deviſe of all my eſtate in or at ſuch a place Ab. 178. 
between which words in in or at an idle diſtinction has —_— 
been made) not only the lands themſelves, but all the in- generally, 
tereſt therein paſſes, and ſo in 2 Lev. 92, by all my tenant includes 
right eſlate 3 yet there is no caſe where it has been ſo held, —— * 
where there is a farther deſcription, as here, in the — 4 thine, but 
tian of particular tenants. The objection is, that this deſ- alſo the 
cription confines it to the lands themſelves; and certainly — o * 

nothing „ o 4. 


(t) 2 Vol. 164, 582. 2 Wms. 490. 
(u) Barnard 9. 2 Atk. 38, 3 Atk. 486. Cowper 306, 355. Doug - 
las 734. 2 Vol. 48, 179, 614. 

(x) In deviſes as well as deeds, if no words of limitation are added, de- 
ce takes only a life eſtate; but as no technical words are neceſſary in a 
will, if teſtator uſes words tantamount, as all my eftate, &c. that will carry 
all his intereſt in the land deviſe1 ; but there muſt be words in a will, either 
*\preſſed or implied, to controul the rule of law, Per Lord Mansfield, 
Cowper 659. 


— ” . => 
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ſuch a place nothing was in the occupation of theſe tenants but the lands 
2 noo Ag and nothing of the intereft or fee which was 
1 in the teſtator- Yet the anſwer given to this deſerves con- 
ded in the ſideration: that where the deſcription has been by the lo- 
occupation cality, it has been held both in law and equity to compriſe 
— — the intereſt; and there is no reaſon why the other 
9.59 in the occupation, &c. ſhould reſtrain it more than the ſo- 
cality, which will not. But though the eſtate and intereſt 
in lands is not ſtrictly local; yet is it attendant on a thi 
which is local. But this is alſo efates in the plural num- 
ber, which in common parlance means a deſcription of the 
lands. As this caſe therefore is particular and new, and 
none have gone ſo far, I will give no opinion now : but if 
it be material to the parties, will make a caſe of it, or put 


it in ſome further method of being conſidered. 


Caſe117. Taylor verſus Philips, April 13, 1749. 


Feme — Woman, ſeiſed of copyhold lands, marries: and 
9 or ag during coverture, without her huſband's joini 

þand'sjoin- but in his preſence, ſurrendered to the uſe of her will, or 
ing, but in writing in nature of an appointment or will; and deviſes 


his preſence it to the defendant Sir Nathaniel Edwards. 


ſurrenders 
her copy- | 2 
hold to uſe It was argued, that a ſurrender by a feme covert without 


of her will the huſband is void; as a fine is without his concurrence? 
5 Pang and then his preſence or conſent in pais will not make it 
deviſes it. good. Then ſuch a ſurrender will not enable her to make 
Q. whether an appointment or will : all ſuch wills are appointments, 
good ? and the reaſon that copyhold is not within the ſtatute of 
frauds is, becauſc it paſſes by the ſurrender, not the will: 
and it muſt be pleaded as a ſurrender. Subſequent” mat- 
riage is a revocation of a ſurrender made before, and puls 
her under a diſability to make an appointment. It was 
held in C. B. at the fittings after Mich. T. 1747 : and the 


heir at law recovercd againſt the deviſe of the wite. 


For the deviſee. This ſurrender is ambulatory, as the 
will itſelf is, and paſſes no intereſt, at the time it is made: 
and not like a ſurrender to the uſe of another perſon, which 
takes effe& immediately, and cannot be revoked. Nor 
does any thing paſs from the huſband ; it being clal 
merely under the intereſt of the wife, and after her 6 
If a wife levies a fine of her own lands, and the huſba 
makes no declaration againſt that during his life (as he 
may thereby avoid it) it will be good againſt her heirs, and 
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bind them. 10 Co. 43. Bre 77. This is good as an ap- 
pointment, which a eme covert may make; but it would 
have been good as a will, although thoſe words of appoint- 
nent had not been added; for which there is a ſtrong caſe 
in the Houſe of Lords. 


Lord CHANCELLOR. (230) 


That was another point. I am doubful about this, ab- 
tracted from the cuſtom, how far this can be a good ſur- 
render to the uſe of the will. The perſon muſt take the 
lands by the ſurrender 3 of which the inſtrument of ap- 
pointment only direQs the uſes ; becauſe he muſt come in 
under the eſtate of the lord, and by that medium. It makes 
no difference, that this paſſes no intereſt at the making 3 
becauſe there muſt be a ſurrender of the eſtate into the 
hands of the lord to make it take effect immediately or in 
futuro by the appointment to be made. It is not material, 
whether the uſes are to ariſe immediately or by ſubſequent 
a of appointment; for it muſt be by the ſurrender : and 
in order to that, the eſtate muſt paſs into the hands of the 
lord ; through which it muſt be taken. The queſtion then 
is, whether the wife can ſurrender that eſtate into the 
hands of the lord, ſo as to make it effectual? A fine dif- 
ers from the caſe of a ſurrender ; for that will be good a- 
gainſt the heir by eſtoppel, although it paſſes no eſtate at Fine by 
all : but if a ſurrender is not good, there will be no eſtop- {<< covert 
pel, and no eſtate can paſs into the hands of the lord. If her heir by 
the fact concerning the cuſtom of the ſurrender was be- eſtoppel, 
fore me, I might make a caſe of it ; but as it is not, it muſt 
he tried: but the frame of the ſurrender creates-a proba- 
bility that there may be ſuch a ſurrender 3 otherwiſe, it is 
ſtrange that the ſteward ſhould take it, when the huſband 
was preſent. 


Ayres verſus Willis, April 13, 1749- Caſe 118, 


(y) Man by his will, taking no notice of his wife's — 


right to dower, makes a proviſion for her out of tonal ettale 


the perfonal eſtate by way of reſidue. to his wite, 
bars not her 
Vor. I. > This claim to 
dower. 


0) In Prec. Chan. 132, a deviſe of lands by huſband to wife, who was 
titled to dower, without ſaying in recompence of it, held to be a volun- 
ary gift, and no bar of dower: and in 1 Brown 445, huſband gave an an - 
muty to his wife in lieu of all benefits from his eſtate. She elected her 
euer, but loſt the annuity, 1 Ins. Hqrg Ed. 36. 2 Eq Caſ. Ab. 390. 
2 Vern. 365. Viner, tit deviſe, 366. 9 Mod. 152. 2 Atk, 427. In 1 

n 292, a rent charge was held not a bar of dower unleſꝭ fo expreſſed, 
the intention appeared by the value of the lands being too ſ.nall to ſais- 
ly both, Lord Loughborough ſaid the law is ſettled and plain, that it de- 
Fends on the language of the will. 
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CASES Argued and Determined 


This was inſiſted upon to be an implication to bar her 
of dower. 


- Lond CHANCELLOR. 


No caſe to that purpoſe. This differs greatly from Noys 

v. Mordaunt and the ſeveral other caſes ; fince which the 

rule has been, that if a provifion = perſonal according 

to latter determinations) is made for a child, - whoſe eſtate 

by the ſame will is deviſed away, if he claims under the 

will, he cannot have the other; but here by the claim of 

dower the wife does not break in on the will; and this is 

the ſtronger, as it is only a refidue, which accidental bene- 

(2 31 ) fit he might intend, ſhe ſhould have as well as dower. 


Legacy bya Suppoſe a child is intitled to a rent-charge or ſuch an 
father to a intereſt out of a real eſtate belonging to his father, who 
— makes a proviſion for him by legacy or portion, and de- 
rent- charge viſes that real eſtate to another child, without taking notice 
out of an of the rent- charge: that child is intitled to the rent-charge, 
—— as the father did not ſhew any intent to exclude it; for 
ther, the that does not defeat the deviſe ; which the court will not 


child til ſuffer. 
intitled to the rent-charge, 


Caſei 19. Goodinge verſus Goodinge, April 24, 1749. 


. Man deviſed a legacy to ſuch of his neareſt relations, 
—— - A as his executors ſhould think poor, and objects of 
caſe ofa Charity. (z) 


will et con. 
For the plaintiffs was cited Attorney General v Buckland, 
June 1742, where his Lordſhip held, that if the word rela- 
tions only was in a will, it ſhould be confined to the rule of 
the ſtatute of diſtribution ; but not where there was the ad- 
dition of poor, &c. And evidence was offered to be read 
of the teſtator's intention not to confine it, for that though 


parol evidence will not be admitted in many caſes, as to 
increaſc 


(2) 2 Vol. 216, Prec. Chan. 229. Brown 475, 2 Atk. 239, 373. 
3 Alk. 258. 2 Ws. 136. 2 Vern. 376, 593. 6:4, 677- 2 Was. 158, 
160, In 1 Wms. 9. it was held to be dangerous to admit parol-proof 
where there was a written will, but as to perſona! eſtate ſuch procfs have 
been allowed, 1 Vern. 31, bat they ought to be plain and indiſputable. 
In 2 Vol. 28, Lord Hardwicke ſaid, ſuch evidence bas been admitted to 
rebut an equity ariſing trom a reſulting truſt, 2 Vern. 667, but fince Brown 
and Selwyn, Talb, 240. he has been tender of admitting it in ſuch caſes, 
but always does to aſcertain identity, or in caſe of collateral ſatis faction. 
2 Vol. 219, 1 Wils. 313. 
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increaſe a legacy, c.“ yet it may to prove the circum- 
ſtances or ſituation of the teſtator, his eſtate, or way of 
thinking. 


But Lord Chancellor would not ſuffer it; for though it 
has been allowed to aſcertain the perſon or thing, as where 
two were of the ſame name; yet not to ſhew that the teſ- 
tator meant to uſe general words in this or that particulat 
ſenſe : nor can it be read to ſhew that the teſtator was of- 
fended with any one, and ſaid, he ſhould not be included 
in the number of relations. 


Evidence was then offered of the teſtator's having poor 
relations in Salop, and that he knew thereof: to which 
was objected the rule by Holt C. J. v. Rawlinſon, that 
the intention of the teſtator is not to be colleQed trom col- 
lateral and foreign circumſtances. 


Lord CHANCELLOR. 


That rule is laid down much too large by Holt; for in 
ſeveral caſes it is admitted, that it muſt be allowed, viz. 
where the deſcription or thing is uncertain (not only where ( 23 2) 
two of the ſame name) it muſt be admitted to ſhew, that 
the teſtator knew ſuch a perſon: as where the teſtator deſ- Peviſe — 
cribed a legatee by a wrong name, which ſhe never bore, — 
parol evidence was allowed by the Maſter of the Rolls to ons. Parol 
ſhew, that the teſtator knew ſuch a perſon, and uſed to evidence 
call her by a nick name. (a) Although parol evidence can- — wg 
not be read to prove inſtructions of the teſtator, after the teſtator 
will is reduced into writing, or declarations, whom he knew he 
meant by the written words of the will: yet that is diffe- — 4 in 
rent from reading it to prove, that the teſtator knew he 10 Larcher; 
had ſuch relations: to eſtabliſh which fact it may be read ; not to 
but not to go any farther. And though this is a nice diſ- prove de- 
tinction, yet is it a diſtinction in the reaſon of the thing; aon 


nor can any miſchief ariſe from admitting it. 2 
F be meant by 
It being read, Lord Chancellor ſaid it fignified nothing; the ritten 


for that the plaintiffs could not be let in without rejecting — 


the word neareſt; to which it tended by ſuch a conſtruction 
as it would extend to the moſt remote relations. And the 
bill was diſmiſſed, 


T 2 King 


* 1 Brown 448, 472- (a) 2 Vol. 327. 


= 
'F 
9 
1 


CASES Argued and Determined 


Caſe i 20. King verſus Philips, May 1749. 


N this cauſe the queſtion was, whether the plaintiff could 
1 take as a creditor under articles, and alſo as legatee un- 
der a will ? it being urged for the defendant, that the lega- 
cy was of equal value with the whole perſonal eſtate; 
which would defeat the intention of the teſtator of giving 
any thing to the other legatees. 


Lord CHANCELLOR. 


— This legacy being ſo near in value to the perſonal eſtate, 
directed of that it will defeat the reſt, I will do what Ld: Jefferies and Ld. 
teſtator's Cotuper have done in ſuch a caſe : direct an account to be 
1 taken of the value of the perſonal eſtate at the teſtator's 
making the death, and at the making the will; which fact may give 
will and his ſome light as to the intent, and is a fact neceſſary to be 
— be. known, before I determine it. But if the perſonal eſtate 
— i? near had been fo large, that this legacy would only occaſion an 
in value as abatement in proportion of the reſt, it may be otherwiſe; 
that it for though the law leans againſt double proviſions, yet 
20g - ca when it comes to be a queſtion between a child and other 


Otherwiſe legatees or collateral relations, that does not weigh much. 
it might be, 
if it occaſioned only abatement in proportion. 


Caſer2r. Sayer verſus Pierce, May 1, 1749- 


Account of * E bill was for an account of coals dug, : and to 
— aſcertain the boundaries between the plaintiff's and 
— 9. — defendant's leaſe of a colliery. 
without : k 
ſhewing It ſtood on two foundations of right: firſt a leaſe by the 
poſſeſhon ! late Biſhop of Durham to the plaintiff's father: but under 
the bill re- , wife > who only 
tained; with that, no poſſeſſion was gained by the leſſec; w 

liberty to came upon the place, and forbid the defendant from work- 
bring <jeQ- ing therein. ' Secondly, a leaſe by the preſent Biſhop on 
ry the expiration of the former; which leaſe ſtill exiſted : 
(2 3 3) but not even ſo much was done by the preſent plaintiff to- 


wards gaining poſſeſſion, as by the former leſſee. 
Lord CHANCELLOR. 


Can I decree an account of the profits of a colliery for 


a perſon, who does not do ſome act to ſhew . 


d 


0 
d 
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without this, neither an action at law or bill in equity, can 
be maintained for the rents of an eſtate, whether land or a 
colliery ; there not being a title to receive them till poſſeſ- 
hon. The defendant having got poſſeſſion, the leſſee's 
plain remedy was, as th- mines were open, to have brought 
an ejectment; in which a recovery would have extended 
to the whole, and no need to bring other eje&ments. The 
only ground tor relief is from the confuſion of boundaries; 
to aſcertain which till ſomething muſt be done by the 
court after the ejectment; and then it will be neceſſary 
for the plaintiff to reſort back to the court. All I can do 
is, to retain the bill for a year, with liberty to the plaintiff 
to bring an ejectment. 


For defendant it was infiſted, that the bill ought to be 
diſmiſſed entirely; the plaintiff not having a certain right 
in law. In S$tri&land's caſe a bill was brought againſt one 
tenant, for pulling down an incloſure: the court diſmiſſed 


it with colts, and would not retain it, or try a legal title, 


which ought to be aſcertained at law : although there was 
a ſtrong reaſon for it, as the court leans againſt pulling 
down incloſures : but if there was no entry, leſſee for 
years (according to Plowden) can no more bring an eject- 
ment, than an action for the meſne profits. 


For plaintiff : Where the affiſtance of this court is ne- 
ceſſary to a trial, the plaintiff's proper way is by a bill 
here, and not firſt to ſue at law. So whenever the party 
muſt have relief conſequential upon a legal title, as if he 
wants a perpetual injunction, or delivery of title deeds, 
the legal tile muſt be eſtabliſhed under the authority of 


this court, or all other actions before are nugatory : ſo in 


caſe of a will, which is a legal right; and yet any conſe- 
quential equitable queſtions are tried under the direction 
ot this court, and no occaſion to bring an ejectment firſt. 
Where matter of law is joined to equitable relief, this 


court takes juriſdiction of the whole; as if plaintiff is in- 


titled to a diſcovery of aſſets, ſo that it is neceſſary to come 
here, this will not be a handmfid to other courts : it is not 
proper to come here barely for a ſatisfaction of waſte, as a 
bill fingly for cutting down timber ; but otherwiſe it alſo 
to reſtrain farther cutting. Actual entry makes no dif- 
ference z it not being neceſſary to give all that right which 
leſſee for years could convey. It has been held not neceſ- 
ſary unleſs to avoid a fine ; and that confeſſion of leaſe, 
entry and ouſter, did not confeſs actual entry, here mate- 
rial : but if neceſſary, that of itſelf is ſufficient ground to 
come 


(234) 


CASES Argued and Determined 


come here for relief, as formerly it was for legatee to get 
conſent of an executor : for without leave, entry into the 
mine cannot be; and entry on the land ſigniſies nothing. 


Lord ChAxczrron. 


It is very clear, that the utmoſt I can do is, what was 
before mentioned. This is a caſc, in which the plaintiff 
wants the aſſiſtance of this court in order to try a title; 
there being no deeds or writings in cuſtody of defendant ; 
in which caſe it would be inconſiſtent to bring an ejectment 
firft, without the aid of this court. It is difficult to go 
through with an action at law in caſe of an account of the 
profits of coal mines ; and therefore this court would 
tarther than in other caſes. But it is the ſame as a bill tor 
an account of rents and profits of an eſtate, which can- 
not be maintained merely on a legal title, unleſs infancy 
or ſomething in the way, ſo that no recovery can be main- 
tained without it. Any difficulty from the mines being 
unopened is out oi the caſe ; the firſt complaint of the 
bill being to the contrary. The queſtion is not, whether 
aQual entry 1s neceſſary; and I deny, that without that 
an ejectment cannot be brought; for the common rule 
obliging the defendant to confeſs leaſe, &c. is in law ſuf- 
ficient to ſupport that. An ejectment therefore would pro- 
perly have determined the right ; and had it been merely 
on the account of the profits, the bill muſt be diſmiſſed: 
but being to aſcertain the boundaries, the plaintiff may, if 
he recovers, want that relief; and then if leave be given 
to bring an ejectment abſtracted from the direction of this 
court, he muſt bring a new bill: and ſhould it be diſmiſ- 


ſed entirely, he would be deprived of an injunQion, if 


Caſe 122. 


wanted. 


Cookes verſus Hellier, May 3, 1749. 


on Thomas Ceokes deviſed a copyhold, among other eſ- 
tates, to his heir at law Sir 7 homas Swynfen for lite, 
with remainders over ; making him alſo executor and re- 
ſiduary legatee of a large perſonal eſtate. The copyhold 
did not appear to be ſurrendered to the uſe of the will. Sir 
Thomas Swynfen took a new infranchiſement of the eſtate 


from the Earl of Plymouth lord of the manor ; in which he 


recited himſelf to be executor and deviſee of Sir Thomas 
Cookes. He afterward makes a conveyance, 'reciting the 


deed of infranchiſement, by which he creates a term 


1000 years 


in the Time of Lord Chancellor HAN DwIickx. 


1000 years in truſt to raiſe money for payment of his debts 
after his death : the refidue of the truſt to be for the bene- 
fit of the remainder man in the will of Sir Thomas Cookers. 


. 


The remainder man after death of Sir Thomas Swynfen 
brings this bill againſt his deviſee to have a conveyance of 
this infranchiſed copy hald eſtate : inſiſting that there was 
ſufficient ground to preſume a ſurrender, and that it was (2 35) 
loſt, when the court rolls were burned ; and that one can- 
not diſpute the will under which he has benefit. 


For defendant no evidence has been given of a ſurren- 
der : and the mere loſs of court rolls alone will not induce 
the court to preſume it ever exiſted ; for though a ſurrender 
may be preſumed, as well as any other deed, that muſt be 
upon ſome ground, as enjoyment, Cc. But the acts done 
by him are inconſiſtent with his taking under the will, by 
which he had not power to do ſo; which ſhews, he claim- 
ed as heir at law, and muſt be taken to be in under his 
detter title. 8 


_— RW YR” WW ww 


Lord CHANCELLOR, 


The intent of the firſt teſtator plainly was to include this 
copyhold : but to make it paſs at law it ought to have been 
ſurrendered. The preſumption, that it was, from the 
court rolls being burned, is mere matter of law. (b) Nor will 
this court go upon preſumption of evidence, any more than 
a court of law. Although if deeds or writings are deſtroyed 
by a party, who would take benefit thereof, a court of 
equity in odium ſpoliatoris will go farther than a court of 
law. As in Lord Hunſdon's caſe, Hob : and ſeveral caſes 
ſince. But if it be a caſual deſtruQion, the evidence is the 
fame here as at law. But there is another and better pre- A 
ſumption, from the infranchiſement, which creates a pre- = — 
ſumptive evidence, that Sir Thomas Swynfen was admitted here as at 
under the will of Sir Thomas Cooles; tor it is unnatural to law, on a 
ſuppoſe, the lord of the manor would grant an infranchiſe- — 2 
ment till he was admitted; which might then be granted deeds: but 
x _ if he thought fit to come under the will, = he was rat 
imſelf heir at law, and ſo no other n to diſpute it where a 
with him. : * 1 ſpoliation. 


(e) That a perſon enjoying a benefit under a will muſt 

abide by it in toto, has been held in modern caſes, as well 

in 

(b) 2 Eq. Caf. Abr. 236, 1 Wms, 733, 2 Wos. 748. Supra 389, cos, 

* theſe caſes ſhew what evidence is required where deeds have 
cc. 


(5) 2 Vl 33 
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One taking in taking a perſonal as a real eſtate under the will: and 
areal or a then his deviſee is bound by ſuch acquieſcence, and cannot 
perſonal eſ- diſpute it. And the evidence of this is very ſtrong ; par- 
eg ticularly from the infranchiſement ; for if he had intended 
abide by it to take as heir at law, he would have ſtyled himſelf ſo. 
in tore, The ohjection for the defendants from the act of Sir 155. 
mas Swynfen being inconſiſtent with his taking as deviſee, 
has ſome weight : but that very conveyance is on a recital 
of the deed 22 in which he ſtyles himſelf 
deviſee. And his limiting the reſidue, after perſormance 
of the truſt, for benefit of remainder man ſhews, he in- 
tended the reſt of this term ſhould attend the inheritance ; 


ſo that the plaintiff is intitled to this eſtate. 


(236) 
Caſe 123. Peck verſus Parrot, May 5, 1749. 


Grant of RS. Bouchier by deed in conſideration of natural love 
3 el M and affection to her niece, and to ſecure to her ſe- 
dad - parate uſe her perſonal eſtate after her own death, (d) grants 
truſtees for to truſtees all her money, ſecurities for money, and all 
a niece af- and every other goods, chattels, wearing apparel, and 
_— perſonal eſtate whatſoever, upon a truſt to permit the gran- 
grantor, in tor to uſe and enjoy, have and receive the benefit and pro- 
whoſe life fit thereof to her own uſe for her natural life z—and im- 
A mediately after her deceaſe, and payment of her debts and 
repreſenta- funeral expences, for the ſole and ſeparate uſe of her 
tive of niece alone, and not for her huſband, or at his diſpoſal, . 
piece, not and not otherwiſe ; or for ſuch perſon as ſhe ſhould ap- 


of grant. point; her receipts to be a ſufficient diſcharge to the 
" truſtees. | 


The niece died in her life : and after the death of Mr. 
Bouchter this bill was brought by her exccutor and reſidu- 
ary legatce for this perſonal eſtate againſt the two daugh- 
ters and repreſentatives of the niece ; who inſiſted, that 
the intent was to give the niece a veſted intereſt in this 
whole perſonal eſtate, after her own intereſt for life, hav- 
ing reſerved to herſelf only an uſufructuary intereſt for 
life: and therefore it would go to the repreſentatives of 


the niece. 
TEES For 


(4) Ante, 47, 2 Vol. 118, 119. 


in the Time of Lord Chancellor HA R DWICExk. 


For plaintiff: It appears from the deed to be intended a 
mere perſonal bounty to the niece, and not to go to her 
repreſentative, or any perſon but by her particular ap- 
point ment, conſequently teſtamentary, and void by her 
dying in lite of Mrs. Bouchier. It to be conſidered as veſt- 
ed; it might have gone to the huſband, it he had ſurvived 
the niece, which was evidently contrary to the intent. 


Lord CHANCELLOR. 


This is a very particular caſe. The material queſtion is 
whether this deed is to be conſidered merely as a teſtamen- 
tary act, ſo that by dying in the life of Mrs. Bouchter that 
di poſition is at an end, and it would he in her power to 
make any change or alteration in it; or as a grant or diſ- 
poſition upon contingency, not teſtamentary, but to bind 
her ſo that no act ſhe could do by her will, could alter i. 
If any circumſtances ſhewed this deed to have been ob- 
tained from her by fraud, being a mere voluntary deed, 
without power of revocation, that would have gone far to 
have ſet it aſide : but as there are no ſuch circumſtances, 
it muſt be taken to be fairly executed ; and the intent and 
operation thereon to be conſidered. No other intent can 
appear except to bind her own hands, and preclude herſelt 
from making any diſpofition to the contrary. I cannot 
quite ſay, it intended to give a veſted intereſt to the niece ; 
being only the ſurplus ſhe ſhould leave at the time of her 
death after dehts and funeral expences; and was fo far con- 
tingent, as it was uncertain, what ſhe would leave, As 
to perſonal chattles in poſſeſſion, it might paſs the legal 
property 3 but not of choſes in action, even to the truſtees, 
his is different from an uſufructuary intereſt for life; for 
ſhe might have taken away and fold any part of this per- 
ſonal eſtate 3 ſhe might have ſpent the whole by contract- 
ing debts for valuable conſideration, to the value of the 
whole ; for not only by the operation of law, but of this 
deed, whatever debts ſhe contracted were to be paid out of 
her perſonal eſtate ; and it is abſurd to ſuppoſe ſhe would 
paſs her wearing apparel to the truſtees during her life out 
ot her diſpoſal. 


(237) 


(e) But thoughthis is not a veſted intereſt, that will not de- contingent 
termine the queſtion ; for a _—_— intereſt may paſs to intereſt wil 


the repreſentative, as well as a veſted intereſt ; for which 
there are ſeveral determinations under deeds, but frequent- 
9.8 * | 


(e) Ante, 47. 3 Ven, 112 


£0 to the 
repreſen- 
tative. 
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ly under wills. As a contingent legacy, though he dies 
before the contingency happens, will go to his executor or 
adminiſtrator, though not mentioned; ſo under a truſt, 
a contingent intereſt may go to executor or adminiſtrator 
though not veſted in the perſon during his liſe; and in the 
fame manner will this contingent intereſt go to the niece. 


The words put to exclude the huſband, have not the 
conſtruction contended for on the part of the plaintiff; 
tor the property is thereby notwithſtanding in the fem: 
covert, to whom it is ſo limited Nor is it abſolutely con- 
ti ned to that method of appointment; for ſuppoſe both the 
niece and her huſband had ſurvived Mrs. Bouchier, and 
the niece died without appointment, notwithſtanding thoſe 
ſtrict words, it would go to her repreſentative, although it 
was the huſband : yet that would not be according to the 
words of the deed, becauſe ſhe made no appointment ; 
for theſe words have a greater effect than merely to exclude 
the huſband ; for they carry the property with it, which 
will go to her repreſentative; for ſhe had the giving her 
property by this deed as much in view, as the perſonal be · 
nefit of the niece and excluſion of the huſband. 


Then between two volunteers, one claiming under this 
deed, another under the will, I cannot ſay this deed, 
made in her life ſhould give way to her will; which can 
only be by ſaying this deed is a will. And that is direQly 
contrary to her intent; which was to prevent her being im- 
poſed on in making a will; and this is dreſſed up to defeat 
the deed only, | 


Diſmiſs the bill without coſts, 


(2 36) Roberts verſus K ingſly, May 5, 1749- 


Articles (f) DW articles before marriage an eſtate is agreed to be 
and fertle- ſettled on the huſband for life, ſans waſte 3 re- 
purſuance mainder to the heirs- male of his body; with power to raiſe 
and in he Portions for younger children. A ſettlement is afterward 
very words, made allo before marriage, in purſuance of the articles, and 


tereof obſerving the ey words of the articles. The huſband le- 


voth before - : 
carriage, vies a fine, declaring the uſes to himſelf in fee: and by 


his 


(Was. 123. Bro. Parl. Cas. 327. 2 Vern. 658. 2 Eq, Ab. Pl, t. 
2 Vol. 358. 


co = ws 0 ee 


in the Time of Lord Chancellor HARDWIc EE. 


his will makes a proviſion to truſtees for payment of his under 

ſon's debt; for which purpoſe they were to make propoſals which huf- 
to his creditors. The truſtees file a bill, to which the ſon band would 
was made party, againſt the ſon's creditors, to elect whe-;, ** 
ther they would accept the propoſals or not; in conſe- be rectified 


quence of which a decree is made. in this 
court for 


The ſon brought this bill to have the ſettlement reQified, bi 197.5 


according to the intention of the articles; which was to ing a bene. 
make his father tenant for life only, although the words fit under 
both of the articles and ſettlement in conſtruction of law — mary 
made him tenant in tail : for if ſuch was the intent, it was — of 
needleſs to give him the power to raile portions : before his dents, 
marriage, indeed the parties might come to a new agree- Mut make 
ment; but the ſettlement itſelf, being in purſuance of the ,;\ 
articles, excludes any ſuch notion. This was done by the 

Lords in Waft verſus Eriſey, 2 W ms. 349, although the 

party there claiming it ſtood in a weaker light than the 

preſent plaintiff; nor is the father's will any obſtacle to 

this, for though the general rule is not to be diſputed, that 

one, who takes any thing real or perſonal under a will, 

ſhall be precluded from litigating any part of the wall, as 

having conveyed away an eſtate, in which he was intitled 

to a limitation: yet nothing was here given to the ſon bl 

the will, It was not in his power to prevent the propoſals 

from being complied with; and though his debts would be 

thereby diſcharged, that is not ſuch a benefit, as is within 

the rule, which will not be carried farther. Beſide at the 

time of making him a party, he was not conuſant of his 

right, not having then diſcovered the articles; ſo that he 

ſhall not be eſtopped thereby, ſuppoſing it was a direct de- 

vile to him. 


This fact of the time of the diſcovery of the articles, not 
being ſufficiently made out, Lord Chancellor put it into a 
method of inquiry. And upon its coming back, it ap- 
pearing that they were not diſcovered to the ſon till after 
the making that decree 3 he now delivered his opinion. 


Lord CHANCELLOR. | (2 39) 


The general run of the caſes, where theſe ſettlements 
are reQtified, has been, where the articles only were before 
marriage, the ſettlement afterward: and though a diſ- 
unction has been ſometimes made, where both.were be- 
fore marriage, yet there have been caſes of it, Veſi v. 
Eriſey was ſtronger againſt the determination than wo 

A caſe 3 


CASES Argued and Determined 


caſe ; which is clear of moſt of the objections there. The 
cauſe of the doubt in that caſe, and of the admiſſion of the 
bill in the court of Exchequer was, that it was not in favour 
of the heir ;* the limitation there being to the heirs-fc- 
male of the body, and therefore not ſufficient ground to 
ſay that heirs-female of the marriage was deſcriptive of the 
daughters of the marriage, ſo as to make them purchaſers. 
But the Lords were of opinion, that, although the ſettle- 
ment was made before marriage, it ought to be reduced to 
a ſtri& ſettlement on the daughters in tail; which prevail- 
ed againſt the fine and diſpoſition of their father's will. 
But this is deveſted of theſe circumſtances, being the com- 
mon caſe ; the variation from the intent of the articles and 
from the ordinary courſe of. ſettlements, not arifing from 
any new agreement (g) (being made in purſuance of the 
articles) or fraud, but from miſtake, in not attending to a 
ſtrict ſettlement. The reaſon of which is unanſwerable, 
viz. that on a ſettlement for valuable conſideration to make 
the father tenant in tail would be nugatory, and the fame 
as making him tenant in fee. 


But the ſon having ſubmitted to and taken a benefit un- 
der his father's will, muſt be bound thereby ; for what was 
applied for the payment of his debts, was for his benefit, 
and the ſame as if paid to himſelf : therefore though he is 
intitled to relief, and to have the ſettlement rectified ac. 
cording to the true intent of the articles, he muſt be now 
conſidered in the ſame light, as if he had then diſcovered 
them, and cannot retain both, but muſt make his election. 


Weſt verſus Skip, May 1749. 


(h) Partnerſhip was entered into in a brewery be— 
tween Skip, and Ralph and James Harwood, and 
particular terms then agreed on between them, that Skip 
ſhould have ſuch a proportion of the out ſtanding debts, and 
a lien and ſecurity on the partnerſhip ſtock, to make that 
ſhare ol thoſe debts good to him according to the value ſet 

on them, with penalty in caſe of a breach. af 
ter 


* In 2 Wms. 536, a remainder in marriage articles to the heirs of the 
body of ttc huſband by his firſt wife, was held not to extend to dauginers, 
but in 3 Atk. 271, iſſue was held to extend to female as well as male, Vide 
2 Wms. 356. 4 Ed, Note 1, ; 

(e) It the ſettlement is not ſaid to be in purſuance of the. articles, it will not 
he reQified, though bcth articles and fettloment were made before mar- 
riage. Talb. 20. | 

(h) Peſt. 456. 
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After this ſome differences aroſe between them on a ſug- 
geſtion, that Ralph Harwood drew more, than he ought, 
out of the ſtock, and received debts without the privity of 
Ship, with ſeveral other breaches of covenant and miſbe- 
haviour ; which produced an action by Skip for the penalty 
of the articles; in which a judgment was recovered. But 
before execution thereon Ralph Hartood confeſſed a judg- 
ment to his ſiſters; who took out execution by Elegit, and 
1 the partnerſhip ſtock, which was aſſigned by 
the ſheriff, 


Skip, infiſting that this was a fraudulent act to cover the 
effects, took out a commiſſion of bankruptcy againſt Ralph 
Harwood upon whoſe application to ſuperſede it, iſſues 
were directed to try whether he was a bankrupt or not at 
the time of the commiſſion. But inſtead of trying it, the 
partners came into a rule by conſent by order of Niſi prius, 
which was afterward made a rule of C. B. and which order 
was, that Ralph Harwoed ſhould execute a bond with pe- 
nalty to Skip, and procure two other bonds with penalty 
conditioned to pay to Skip, what ſhould be due to him on 
the day of the date of the order, with the intereſt ; and or- 
dered with like conſent, that the partnerſhip ſhould ceaſe 
as on that day, and the account of the partnerſhip trade 
ſhould be carried on to that day, and no farther : and that 
upon Ralph Harwood's giving ſuch ſecurity as before men- 
tioned, the commiſſion ſhould be ſuperſeded, the officers 
diſcharged, and the effects delivered. 


Under this order nothing effectual was done; the whole 
thereof depending upon Ralph Harwoed's giving the ſecu- 
rity therein mentioned; which he not performing, motions 
were made in C. B. for attachments againſt him for con- 
tempt in breaking this rule; which, being found to be on- 
ly a perſonal remedy with no effect, produced an applica- 
tion to Chancery under the commiſſion of bankruptcy : and 
by conſent of the parties it was ordered, that the rule of 
C. B. ſhould be diſcharged, except ſo much as related to 
the diſſolution of the partnerſhip ; and ordered to reſtrain 
Harwood from diſpoſing of any of the effects except in the 
way of trade; and that it ſhould be tried again. On the 
trial a verdict was found, that at the time of iſſuing the 
commiſſion Harwood was no bankrupt : and ordered, that 
the commiſſion ſhould be ſuperſeded. 2 

: cap 


(240) 


(247) 
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Skip filed a new bill in this court, ſetting forth all this ; 
praying an account and ſatisfaction for the breaches of co- 
venant, and to be paid what was due to him out of the 
goods and effects taken in execution; and that the defen- 
dant might be reſtrained from getting in the partnerſhip 
effects to his prejudice, 


The cauſe was put off ſeveral times, that Harwood mi 
find ſecurity, to prevent the appointing a receiver. But 
upon his not doing it a decree was made, and a receiver 
appointed. It appeared afterward, that Harwood had en- 
deavourd to ſecrete the effects in a very extraordinary man- 
ner during the hearing of the cauſe, after the propoſitions 
made to him, and time given him to comply therewith ; 
getting in the debts, and giving receipts where nothing was 
paid ; which produced a commiſſion of bankruptcy by other 
creditors eight days after making the decree : and theſe aQs 
of Harwood, done really to elude the decree and appoint- 
ment of the receiver, were now ſet up as as of bank- 


ruptcy, 


This occaſioned new conteſts, and a new bill by the aſ- 
ſignees, inſiſting that Skip has no property either legal or 
equitable againſt them: but that his debt ought to be le- 
velled with all the other debts of Harwood ; and he be con- 
ſidered barely as a creditor. 


And Slip brought a bill to have the partnerſhip eſtate 
firſt diſpoſed of for his ſatisfaction: and that nothing 
ſhould be conſidered as belonging to the Harwoods till after 
that deduQtion : and to carry on the former decree. 


Lord CHANCELLOR. 


The main, if not the only queſtion is, firſt, whether 
Skip has any intereſt in, or ſpecific lien upon this ſtock ? 
Another and very different queſtion, (though it has not 
been treated as different at the bar) is, whether the ſiſters, 
defendants to both bills, are to be confidered, as between 
them and the aſſignees, as having any intereſt in, or ſpe- 
cific lien upon this ſtock ; the Ert decree having conſi- 
dered them, from the time of the elegit, as partners? 


The firſt muſt be conſidered in two lights; firſt, whe- 
ther Skip, as between him and the Farwoods, is to be con- 
ſidered as having any ſpecific intereſt at the time of the 


commiſſion. Secondly, ſuppoſing he had, mom of 
in 
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thing happened to vary that right, as between him and the 
aſſignees; particularly whether this ſpecific lien is gone 
by the 21 F. 1. c. 19, and theſe goods to be conſidered as 
the effeQs of the bankrupt, to be diſtributed among all 
the creditors. | 


As to the firſt, it is inſiſted, that from the diſſolution of 
the partnerſhip by the order of ni privs, Skip had parted 
from or varied his ſpecific lien in the goods; and had re- 
ſorted by conſent to take perſonal ſecurity for his demand: 
and that however that be as to the old ſtock, yet as to 
the new, he certainly can have no ſpecific property, inte- 
reſt, or lien thereupon. It is neceſſary to conſider what 
kind of lien Skip had originally, as between him and the 
other partners : then how it was after the diſſolution : then 
how it would have ſtood, if the queſtion had ariſen between 
the repreſentative of a partner and a ſurviving partner ; as (242) 
that will go a great way to determine the other. 


The partners themſelves are clearly jointenants in the Paitners 
ſtock and all effects: not only that particular ſtock in be- continue 
ing at the time of entering into the partnerſhip ; but to 30 fe Men. 
continue ſo throughout; whatever changes might be made — 
in the courſe of trade. Otherwiſe it is impoſſible to carry ſtanding its 
it on. + And being ſeiſed per my & per tout, when an ac- changes in 
count is to be taken, cach is intitled to be allowed againſt „fee 
the other every thing he has advanced or brought in as a and are 
partnerſhip tranſaction, and to charge the other in the ac- ſciſed per 
count with what that other has not brought in, or has ta- "7 ns 25 
ken out more than he ought: and nothing is to be conſi- — 25 
dered as his ſhare, but his proportion of the reſidue on (1) each muſt 
balance of the account. f That this is ſo at law, appears bave all al- 
from two caſes, 2 Lord Raym. 871. and Heydon v. Heydon, —— 
Sal. 302, where it was held, that judgment and execution judgment 
againſt one part ner for his ſeparate debt does not put the creditor of 
other in a worſe condition ; for he muſt have all the al- ages ws 

lowances on the 
| other's 

* Theſe principles approved by Lord Mansfield in Cowper 445, and in- 
duced him to rule that aſſignees, under a joint commiſſion againit two par- 
ties taken out after bankruptcy of both, cannot have trover againſt one in 
paſſellion of goods under a ſale os conſignment, Bona Fide for valuable 
conſideration and without fraud, from one of the partngrs who was not 
a bankrupt, but the other had committed an act of bankruptcy. 


t Where partnerſhips have commenced at different times upon a bank. 
ruptcy of all, the court will direct ſeparate accounts, and that each eſtate 
mall firſt bear its own debts. 2 Brown, Is, 


(i) Cowper, 471. 3 Was. 183. 
12 Vern, 293. 
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ſhare; And lowances made him before the judgment creditor can have 
. the ſhare of the other applied to him. (x) So if one part- 
Peres ner had died, the debts and effects ſurvived : but yet the 
as a truſtee ſurvivor is conſidered in this court barely as a truſtee for 
tor repre- the repreſentatives of the deceaſed ; upon which footing 
| mats the account would be taken, and nothing conſidered as the 
ed, who ſhare of the ſurvivor till afterward : which is from the con- 
has a ſpeci- tinuance of the property in the ſtock to the repreſentative 
| — a of the deceaſed partner, who has a ſpecific lien thereon, 
— ws although the ſurvivor afterward dies or becomes bank 
be loſt by So it the partnerſhip was diſſolved by conſent ; as in this 
lacheſs or cafe, that determines not the legal intereſt, which conti- 
fende nues as hefore ; ſo that the property in the ſtock of the 
goods, in partner ſo going out is not deveſted thereby, but he re- 
the power mains equally intitled as jointenant with the other; and in 
ogy oe Aa bill for an account the ſtock would be ſubjected for his 
es ſatisfaction. Then, as between one partner and the ſepa 
becomes Tate creditors of the other, the law and thoſe two — 
bankrupt; fore mentioned ſay, that they cannot affect the ſtock any 
_— „ 7 farther, than that partner could, whoſe creditors they 
within 21 are. It is objected, that all this is allowed by the rule, by 
J. 1. 19. which Skip conſented to determine the partnerſhip, and 
that perſonal ſecurity ſhould be given ; which is a waving 
his property, and reſorting to perſonal ſecurity : but that 
is a molt ſtrained conſtruction, and there is nothing in 
the rule to import it. The price to be paid for Ship's 
ſhare remained to he fettled, and the bond for payment was 
never executed; Harwood having trifled and performed no 
part. It is impoſſible therefore to conſider Si as parting 
with his lien upon this ſtock by this rule, when nothing 
was done toward carrying it into execution. But the ſub- 
ſequent proceedings ſhew, that Skip inſiſted on it, viz. his 
bill, and the order was made to reſtrain Harwood from diſ. 
poſing of his effects; for which order there would be 10 


(2 4 3) ground, had Skip been conſidered only as a ſeparate credis 


4 


tor, and not as having a ſpecific lien. 


But the more material conſideration is, whether any, 
and what alteration is made by theſe acts of bankruptcy, 
and the commiſſion thereon ; which ſhall now be taken 
for granted to have well iſſued, and to have been acts of 
bankruptcy, without entering into that queſtion. 


(k) Cooke's Bank Law, 298, 
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And to ſhew that in point of law and equity ſuch an al- 

teration has been, and thereby Skip has loſt his ſpecific 

lien, the clauſe in 24 F. 1. 19. is infiſted on: the con- 

ſtruction of which clauſe has been much controverted and 

argued in the caſe of Ryal v. Rowles ; which caſe yet Poſ 348. 

waits for the opinion of the judges; and therefore I at *7 Jan. 

firſt doubted, whether it ſhould not wholly ſtand over, till 48570 4 | 

that reſolution is given. But on conſideration I think I s. c. 

can form anſopinion (at leaſt to ſatisfy myſelf ) without pre- | | 
| 
| 


judice to any queſtion, that may ariſe in that caſe ; of 
which this will ſtand clear. 


Firſt obſerve, that this is not a caſe ſtrictly within the | 
words of the preamble of that clauſe 3 which is a deſcrip- | 
tion only of goods and effects of the bankrupt himſelf, 

conſigned by him to another, who ſuffers them to be left in 

the poſſeffion of the bankrupt. And in L'Apeſire v. Le l 
Plaiſtrier, cited in 1 Vm. 318, it was held by Helt C. J. 1 
that the enacting clauſe ſhould be explained by the pream- a 
ble: but my opinion ſhall not be founded on that. This | 
caſe clearly, according to Holt's opinion, would not be 

within this clauſe ; for Skip's ſhare was his own; not be- 

ing aſſigned by him to Harwood ; nor within the pream- 

ble. But I will not determine a point, in which ſuch 

great judges differed; as Lord Cowper did, with ſome 

warmth from Holt, in the caſe of Copeman v. Gallant, 

1 Vn. 314. nor is it neceſſary, 


But what I found myſelf upon, is, that by the enaQting 
clauſe to ſubje& goods to the creditors of another perſon, 
thoſe goods at the time of bankruptcy ſhould be left in the 
— order or diſpoſition of the bankrupt; ſo that 
he might take upon himſelf to ſell or diſpoſe as owner: and 
there has been no caſe upon this act, or ever will be, 
wherein a court of law or equity will do ſo ſevere a thing 
as to ſubject the property of one to the debts of another, 
) without proof of the conſent of the real owner to leave 
them in the power of the bankrupt (poſſeſſion only not be- 
ing ſufficient) or a lacheſs in letting them remain there, 
ſo as to gain him a falſe credit. The contrary of which 
appears here ; for it is impoſſible to take more methods to 
prevent it, than Skip did ; the evidence being that there 
is no ſuch implied conſent, eſpecially as there was no exc» 
cution by Harwood. | 


Vor, I. U | Nor | 


Gn depends on the nature of the contract. 1 Att, 18 5. Dcugl. 303. 
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Nor do I found myſelf on the notion of a lis pendens 

— whit, it is infiſted Fe Skip, ſubſiſted at the Ame of hs 

goods is af- hankruptcy by the bringing his bill, ſo as to be ſufficient 

— notice; which queſtion J would not willingly determine, be- 

Prater cauſe there is no cafe, where this court has determined the 

property of goods to be affected by reaſon of a lis pendens, 

where poſſeſſion is the principal evidence of ownerſhip, 

as of perſonal chattels, which might be of dangerous con- 
ſequence : though as to real eſtate it may be otherwiſe. 


Caſes not But what I go upon is, that this caſe is not within the 
. act of parliament: therefore if the queſtion aroſe on the 
cafe of the mortgage of goods, or an abſolute ſale, and 
the vendor did not A them at the time appointed, but 
on trouver againſt him kept the vendee at arms length, and 
in the mean time became bankrupt ; this would not be con- 
ſidered as a leaving the goods by vendee in the poſſeſſion 
of the bankrupt within the act; the vendee having don» 
every thing in his power to get poſſeſſion from him. So 
if a mortgage (which is the caſe of Ryal v. Rowles) of 
goods, which are contracted for, and agreed to be deliver- 
ed into the party's own hands, or the key of the ware- 
houſe (which in bulky goods is all that can bs done) but no 
ſuch delivery is made ; and a bankruptcy follows ; detinue 
having been brought for them, they would not be conſi- 
dered as left in the poſſeſſion of the bankrupt : the purſuit 
in a court of juſtice excluding any actual or preſumed con- 
ſent. Farther ſtill : ſuppoſe a partnerſhip determined by 
efffuxion of time; one intends to continue the trade, the 
other will not, inſiſting upon a diviſion ; and on non- 
compliance brings an action at law, or a bill in equity for 
an account, and to reſtrain the diſpoſing of thoſe 5, 
the poſſeſſion of which is wrongfully kept from him by his 
partner; who pending this becomes bankrupt : this would 
not be within the ſtatute, 


A partner- Skip therefore is intitled to the ſame ſpecific lien againſt 
ſhip lien is the aſſignees as againſt Harwood and that even as to the 
not appro- new ſtock ; for in all thoſe caſes of a lien on a partnerſhip 
"pw it is not conſidered as appropriated to the ſtock brought in, 
Nock, but but to every thing coming in lieu during the continuance or 
alſo to the after the determination of the partnerſhip. As in Buc- 
. in, Pre. Chan. 285. Where a lien was held to 

be on thole goods, which were the produce of the —_ 

goods. So in Brown v. Heathcote, Mich. T. 1746, I beld, 

that it continued, on what was the produce by way of bar- 


ter and ſale: and that holds much more ſtrongly in the 
| calc 


OY no © Se Ir ei epi ene 


* 
. A ͤrl—l—x— PILAR 17 


- 4 - ha 
\ ET EEE UE ITT REY UE IE TRY 


I'S. 26 Mo BCP bb i ALT ont $2) 


in the Time of Lord Chancellor HARDWIc Rx. 


caſe of a partnerſhip trade which cannot otherwiſe be con- 
tinued. It is ſaid, that the acts of parliament relating to 
bankrupts intended to level theſe ſpecific liens, as they do 
judgments unexecuted : but that is becauſe of the expreſs 
words of the act of parliament, that judgments unexecut- 
ed ſhould be levelled ; for otherwiſe they would continue 
ſpecifc liens. 


Another queſtion is between the aſſignees and the ſiſters; 
in which ariſes a difficulty in reſpe& of the penning of the 
former decree ; which could not then be foreſeen ; as then 
no bankruptcy had taken place, and the Harwoods them- 
ſelves were partners. 


The ſiſters inſiſt on two ſpecific liens; firſt by the in- 
quiſition taken by the elegit ; ſecondly by afignment of 
the officers of exciſe when the effects were ſeiſed. Upon 
which a very different queſtion ariſes, as between the 
aſſignees and the ſiſters, from what it was between Skip 
and the fiſters ; for as againſt Ship the ſiſters could only 
affect the ſhare of Harwood, on the authority of Heydon v. 
Heydon, and 2 Lord Raym. 87x. it was immaterial to Skip 
to enter into the queſtion, whether they are general cre- 
ditors or not: but as the aſſignees can only affect a ſhare 
of that ſhare, it may be very material to them, whether 
the ſiſters have gained a preference by thoſe two liens. 
And that may be influenced by the opinion of the judges 
in Ryal v. Rowles : for the fiſters on the elegit do not take 
poſſeſſion of the goods, but leave them abſolutely with the 
Harwornds. The queſtion therefore ariſes, whether by this 
clauſe they are not excluded, being either a plain conſent 
or great lacheſs: and it holds more ſtrongly againſt a cre- 
ditor by execution than any other; for if a creditor by fierz 
facias ſeiſes the goods of the debtor, and ſuffers thein to 
remain long in the debtor's hands, and another creditor 
obtains a ſubſcquent judgment and execution : it has been 
determined often, that it is evidence of fraud in the firſt 
creditor, and the goods in the hands of the debtor remain 
liable. As to them therefore the point ſhall remain till the 
determination of that queſtion. 


The bill therefore muſt be diſmiſſed, ſo far as it ſeeks to 


come upon the ſpecific lien of Skip; but in juſtice to the pgq, 
aſſignees, the other queſtion muſt be reſerved : and if by May 16, 
the determination of Ryal v. Rowles J ſhould think, the 1755. 


liter have loſt their ſpecific lien, I may come at it by vary- 
ing the former decree ; conſidering them, inſtead of part- 
U 2 ners, 


(245) 
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ners, as gaining a lien, but as having loſt it by lacheſs, 
and to receive a dividend as general creditors of the Har, 
woods. | 


On a bim to The only difficulty objected is, that on a bill to carry a 
carry into former decree into execution, the court can only do that, 
torr de. and not vary; and the general rule is ſo. But there are 
cree, the ſeveral inſtances wherein the court has conſidered the di- 
court may rections, and whether there was any miſtake : as has 
' conhider the heen done by Lord Cowper, to attain the juſtice of the 
directions . 
and whether Caſe 3 and may be done here, eſpecially as between new 


any miſ. part les. 
take. 


246) 
(24 b) Eaſt India Company verſus Campbel, June 7, 1749. 
Exchequer. 


NFORMATION was brought in the name of the At- 
torney General, that defendant might diſcover how he 
came by the poſſeſſion of certain goods? whether it was 
not by fraud, violence, contrivance, or other means : and 
whether they were not the property of the Indians, from 
whom they were ſo taken by the defendant and others? 
The defendant's ſhare amounting to a conſiderable ſum ; 
the captain of one of the company's ſhips, on board of 
which he had put it, refuſed to deliver to him; having 
informed the compauy of the tranſaQtion, in which the 
defendant was ſaid to be concerned. 


The defendant put in a plea, which was over-ruled, and 
afterward demurred, the ſame in ſubſtance as his plea, to 
the putting in any anſwer ; for that he cannot diſcover, 
how theſe goods came into his poſſeſſion, becauſe it would 
ſubject him to a fine or corporal puniſhment : or that it 

| he ſhewed, he gained it in the way of trade, he would be 
liable to the penalties in the acts of parliament eſtabliſhed 
for the company. 


Againſt which it was ſaid, two dilatories will not be ſuf- 


fered. The company is conſidered in the Eaf? Indies as 4 


ſurety for every Engliſhman, and anſwerable for any da- 


mage done by them there ; and as every ſurety may come 


upon his principal, has a right to he indemnified by the 


perſon, from whom the Indians ſuffered an injury, for 
which the company are to make ſatisfaction. As in the 
caſe of the crown, who muſt make reparation for depre- 


dations committed by the ſubje&, but may bring an infor- 
mation 
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mation againſt that ſubject to indemniſy his country for F 
the loſs ſuffered, So the rule in all treaties is, that upon 

laters of marque, ſat isfact ion only equal to the injury ſhall 

be taken; if more is taken, the crown may oblige the 

party to refund, As theſe goods are not the property of 

any one, the crown ought to interpoſe by its right to take 

care of the intereſt of the public, and to prevent a failure 

of juſtice, as it does in other caſes. The not venturing 

to deny the charges is a tacit admiſhon. A court of e- 

quity will not indeed compel a defendant to ſubje& him- 

(elf to a penalty, unleſs it is waved : but here he would 

de ſubject to none, by reaſon of the pardon in the act of 

grace : but ſuppoſe he had confeſſed it, there could be no 

| puniſhment, as it could not be tried here; nor is it 

HW puniſhable by the ſtatute of H. 8. as being within the ju- 

"Y riſdiftion of the Admiralty. Bills quia timet are allowed 
bere: ſome of the queſtions he may very innocently an- (247) 
wer, nor will any of them harm him, if he anſwers in 

the negative, as he may. 


But per tot” cur. This is an out of the way bill, and of 
1 dangerous nature, by perſons having no right, and found- 
cd on ſeveral ſuppoſitions. If any complaint had been 
made in the Zaft Indies, and depending there, the com- 
pany might be right to have this money retained, till that 
was determined: but there being no complaint, it is to be 
preſumed, none will be. The matter, if committed, is 
allowed to be felony, and by the Attorney General himſelt is 
thought to be piracy ; although not ſo by the courſe of 
common law. Then the rule is, that this court ſhall not 
oblige one to diſcover that, which, if he anſwers in the 
affirmative, will ſubje& him to the puniſhment of a crime; 
lor it is not material, that, if he anſwers in the negative 
; FF © vill be no harm; and that he is puniſhable appears 
| tom the caſe of Omichund v. Barker, as a juriſdiction is 1744. 
ctected in Calcutta for criminal facts; where he may be 
ent by government and tried, though not puniſhable here: 
ike the caſe of one who was concerned in a rape in Ireland, 


=_ es. AS. ome _—_— beat 


ad ſent over there by the government to be tried, although 
ee court of B. R. here retuſed to do it: which was found- 
don a caſe in 2 Yen. for the government may ſend per- 
K 'vns to anſwer for a crime wherever committed, that he 
" may not involve his country; and to prevent repriſals. But 
b us objection goes farther ; (n) for if it only tended to 
- render 
n 


(n) 1 Vern. 109. 2 Vol. 245. 1 Atk, 53%, 450. 2 Atk, 392, 200, 
t Crown, 97. 3 Was. 376, 
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render him infamous, he ſhould not be obliged to anſwer : 

but he is alſo liable to be affected civilly, viz. by a proſe- 

cution by the company for carrying on an illicit trade 

within the limits of their juriſdiction ; and this, whether 

he went in the company's ſervice, or not ; for though 

—— lawfully there, he might not lawfully trade there. Nor is 
— * this within the notion of two (o) dilatories; for though a 
| demurrer is a dilatory, a plea is not; being matter of juſ- 
tice in bar to the relief ſought : “ and a plea may be over- 
ruled, as a plea of purchaſe without notice for want of 
form, covering too much, Cc. and yet it may he infiſted | 
on in the anſwer. But ſuppoſing it dilatory, à court of f 
£ 


equity muſt not merely for form's ſake be a court of inqui- 
fition to do great injuflice. An exception may be allowed 
as to part, and over-ruled as to part: but all is here rela- 
tive to one thing, viz. the method of coming by this, ſtated | 
to be taken by force, violence and fraud; which, whe- | 
ther the defendant is obliged to anſwer, is the queſtion 

\ now ; and is aſked by perſons, who have not made out 
their right ; for unleſs this is proved to be ſtolen, the crown 
has no more a right thereto than a private perſon. Pof- 
ſeſſion primd facre gives property; which is in defendant, 
and (by Chief Baron Parker) the property is not in the 
King, but in the proprietors; who are intitled to reſtitu- 
tion: but whether the crown is concerned or not, may be 
conſidered at the hearing. If defendant is not obliged to 
anſwer the facts, he need not anſwer the circumſtances, 

(248) although they have not ſuch an immediate tendency to 
criminate : nor ſhould the privileges of great companie: 
be extended farther, that the trade neceſſarily requires, to 
the oppreſſion of others. 


Caſe 127. Metcalf verſus Hervey, June , 1749. 


Aa CC - 2a => wo Þo a 


— 
1 


— DEH ER to a bill, which was founded on a ru- 
1% ops mour, that there was iſſue by Lady Hanmer ; which 
Affidavit to iſſue was ſuggeſted to be intitled to the eſtate in queſtion 3 
bill of I- and praying that if there was any ſuch perſon, he might 
terpleader interplead with the defendant, and alſo praying an injune- 
need not . . . o Ver. d to 
ſwear that tion to ſtay proceedings in ejectment by defendant, an 
it is at any action for meſne profits. 
plaintiff's i 
on ex- | Two 
pence. 
(o) 2 Vol, 492, * Double plea ordered to ſtand for an anſwe with 
liberty to except. 1 Brown, 404. 
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Two cauſes for demurrer were aſſigned. Firſt for the 
inſufficiency of the affidavit annexed to this hill of inter- 
pleader,, in not ſaying it was at the plaintiff's own ex- 
pence, as well as that there was no < EE with the defen- 
dant. The ſecond, that nov caſe was ſtated to intitle to 
any relief ſo as to oblige the defendant to put in an an- 
ſwer: that in a hill of interpleader it muſt be ſhewn, that 
the plaintiffs are in danger of paying rent a (ſecond time 
and that ſuch bill on demurrer will be taken ſtrongeſt 
againſt the party whoſe bill it is, 


For plaintiffs. This is not a mere bill of interpleader ; 
it praying ſomething further. There is another perſon to 
interplead with, although the plaintiffs cannot find him 
out : like the caſe, of another defendant's being beyond 
ſea. Where it is doubtful whether a perſon is dead or not, 
the court has compelled ſecurity to be given, if he appear 
not to be dead. The court has preſcribed no particular 
form of affidavit, but in general that there is no colluſion. 


Loxd CHANCELLOR. 


This is a very particular caſe : (p) but as it is a general Demurrer 
demurrer to the whole bill, if there is any part, either as — un 
to the relief or diſcovery to which the defendant ought to % e 
put in an anſwer, the demurrer being entire, ought to be very and te- 


over-ruled. lief ; if 
plaintiff in- 
5 titled to 
As to the firſt cauſe of demurrer, there is no ſuch rule giſeovery 


of court; the material part of the affidavit being that the the demur- 
plaintiffs ſhould ſwear they did not collude with any of the ter muſt be 
defendants : whereas the requiring to ſwear, it is at their er v_ 
own expence, goes farther : and ſuch an affidavit would re- 

quire the denying it even in caſes where a perſon may 2 ) 
bear the coſts of ſuit without being a maintainer: as ( 49 
1 father furniſhing the expences of a ſuit on a bill by his 


lon. 


As to the ſecond cauſe : the bill is in two lights. Firſt, 
luppoſing it any interpleading bill; ſecondly, ſuppoſing 
it not ; whether there is any other ground? 


As to its being an interpleading bill, it is of the firſt 
'mpreſſion : not averring that there is any ſuch perſon as 


an interplead with the defendant : nor ſhould I be willing 
to 


'r; If it does not gc to the whole bin, the particular profits demurred 
'©, iult be clearly exprefſed. 2 Vol. 481. 
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to allow new inventions in bringing bills of interpleader ; 
which might be dangerous ; as they are formed in ſome 
meaſure as interpleader at law ; in which it muſt be ſhewn 
to be between perſons in rerum natura. One thing indeed 
occurs, viz. ſuppoſe a guardian, having the infant in his 
cuſtody conceals, and will not produce him, but ſets up a 
title to himſelf ; and the infant is the perſon ſuggeſted to 
have right to controvert that title; in ſuch a caſe, and fo 
charged, I will not ſay, but ſuch a bill might be brought, 
and to compel the guardian to produce him. 


Bill lies to But whether that be the preſent caſe or not, the ground 
diſcover the J go on is the other part; not only praying to interplead 
— 2 but for an injunction; which cannot be founded on a bill 
— e. of interpleader as to the ejectment: as ſuch bill cannot be 
jectment, as to the poſſeffion, but muſt be as to the payment of ſome 
and to ſce if demand of money. The queſtion comes to this: whether 
forme ale, any perſon in poſſeſſion of an eſtate, as tenant or other- 
wiſe, may not bring a bill todiſcover the title of a perſon 
bringing an ejectment againſt him, to have it ſet out, and 
ſeen, whether that title be not in ſome other. I am ot 
opinion, he may, to enable him to make a defence in 
ejectment, even conſidering him as a wrong doer againſt 
every body. As to the prayer for an injunction to an ac- 
tion to meſne profits, it appears from the caſe, that if 
there be ſuch a child in rerum natura, he muſt be an infant, 
and then the plaintiffs are in a different light, than if he 
was of full age. None can have an action for meſne pro- 
fits, unleſs in caſe of actual entry or poſſeſſion; for which 
no pretence exiſts here; and every perſon poſſeſſing the 
eſtate of an infant after his title accrued, is conſidered here 
as guardian to him. | | 


Then even ſuppoſing the interpleading part of the bill, 
which I am not willing to allow, to be out of the caſe, and 
conſidering it as a bill, for the diſcovery of the defendant's 
title to poſſeſſion of the eſtate, and to the rents and pro- 
fit> : (q) the plaintiffs are intitled to that diſcovery : and 
the defendant having demurred to the whole bill for diſco- 
very as well as relief, it ought to be over-ruled. 


Owen 


(q) Unleſs it has been tried and determined before. 1 Brown, 305, 


—_ - 81 + H16 _ ca. 11 


> Oh 
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in the Time of Lord Chancellor HARD WI RR. 2 50) 


Owen verſus Griffith, June 10, 1749. Caſe 128. 


PPEAL from a decree made by Juflice Abney, ſitting pe rule 
for the Maſter of the Rolls, for not giving coſts to that no ap- 
the defendant upon a bill brought to have an account ta- = for 
ken, and for relief and ſatisfaction in the nature of a re. — — 
demption of an eſtate, which the defendant had extended 9 ftrictly 
by elegit upon a judgment on a debt originally created by adbered to, 
bond. 6 ng 
diſtinction 
by can be 
The * rule, that there could Hot be an appeal for made : as 
colts only, was inſiſted on: the coſts were diſcretionary in where a fair 


the court, and not of right to be given to mortgagee, who bn . 
may even be made to pay coſts, if he miſbehaves; as by decreed on- 


inſiſting on an eſtate not to be redeemable, which appears ly his prin- 
to be redeemable. —— — 


LokDp CHANCELLOR. 


The defendant could only be obliged to account accord- Oeder to 
ing to the extended value, But this court ſince Lord account for 
Corper's time goes farther, and obliges the creditor to ac- profits re- 
count for the profits really received : he is clearly intitled 2 5 
to his coſts on the merits, if not precluded by that rule; oniy ac 
which I have often heard ſo delivered by the court. (r) The cording to 
foundation of it was to prevent vexation and trouble; for the 1 
as caſes in equity often depend on abundance of circum- h this 
ſtances, about which as the reaſon of mankind might dit- ccun goes 
ter, it would create perpetual appeals : but this is no print- farther. 
ed rule; and it ſeems ſomewhat ſtrict and hard to adhere 
tO it ; for ſince the ſtam p duties coſts come to be very ma- 
terial, Yet if it was to be laid open generally, that an 
appeal might be for coſts, it would cauſe that general in- 
convenience, to which a particular inconvenience ought to 
give way. But if a ſound diſtinction from the rule can be 
made, it ought to be allowed: and it will be very unfor- 
tunate, if in this caſe the defendant ſhould be precluded 
thereby; for being an incumbrancer for a juſt debt, and 
laving a hen on the eſtate for his coſts as well as his de- 
mand; it ſeems to be an exception, and different from the 
ccurt's not ſuffering matters to be over- ruled merely for 
colts. Beſides here the appeal for coſts affected the merits 


of 


r) This CoQtine affirmed by Lord Thurlow in x Brown 143, where be 


ad there ſhould be no appeal or rchearivg for cofts only, unleſs upon an 
patent miſtake, 
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of the caſe, the juſtice of which is on the defendant's 
ſide 3 not being over-paid, or having made a bad defence; 
in which caſe he might he might be even made to pa 
coſts. Nor was he in any default in not delivering poſſeſ- 
ſion, even after he was quite paid; for till his coſts were 
paid, as well as principal and intereſt, an incumbrancer is 
not bound to deliver poſſeſſion ; the eſtate being as much 
a ſecurity for one as the other. 


| Let the defendant therefore have his coſts taxed. 
(251) 


— | 

Caſe 129. Robinſon v#/us Gee, June 10, 1749. 
A tenant in . . . | . 
es AMUEL GEE, tenant in tail, remainder over to his 
3 S brother Gg Gee in tail, (s) with other remainders, 


tail, join in wanting to raiſe money for the payment of debts on his 
. eſtate, propoſed to Oſgood to join in a mortgage for 10004. 
raiſe mo. which was done; and both joined in a bond : but Samuel 


ney. Aſter being firſt named he received the money. 

death of A, , 
his creditors cannot come upon B. remainder in caſe of 4s perſonal eſtate. And it 
ſeems that parol evidence could not be read of an agreement to that purpoſe. 


The remainder being veſted and attached in poſſeſſion 
in Ofgood upon the death of Samuel, the creditors of Sa- 
muel brought this bill to turn the mortgage debt and in- 
tereſt on the real eſtate of Oſgood, and to exonerate the 
perſonal eſtate of Samuel; which it was argued for the 
plaintiffs was the true intent and reſult of the tranſaction 

| between Samuel and his brother in in all events: and that 
Oſgood joined in this manner to preſerve his remainder in 
tail, which Samuel would otherwiſe have deſtroyed by re 
covery ; comparing it to the caſe of an elder fon prevent- 
ing his father from ſuffering a recovery by promiſing to 
make good the proviſions, he thereby intended for younger 
children. But farther, that there was evidence of a par- 
ticular agreement for this purpoſe between the brothers, 
that this debt ſhould be entirely on the eſtate of Oſgood. 


This was objected to, as not being proper evidence with- 
in the ſtatute of frauds, becauſe only Parole whereas this 
being a real right annexed to a real eſtate, ſuch an agree- 
ment could not be proved without writing. 


Againſt 


(s) 1 Wms. 297. 2 Salk. 449. 1 Vern, 36. 3 Wms. 359. 2 Ark. 
436. Ante, 52. Poſt, 312. 


in the Time of Lord Chancellor Hazpwicxe. 


Againſt this was cited for plaintiffs Waller v. Walker, 
December 1740, where Fohn Walker having two brothers, 
ſurrendered a copyhold eſtate to one, charged with an an- 
nuity to the other. A queſtion ariſing concerning the 
right of the parties upon the refuſal of payment of the an- 
nuity, by the ſurrenderee : it was contended, that notwith- 
ſtanding the ſurrender imported on the face of it to be a 
ſurrender of the legal eſtate ſubje& to the payment of the 
annuity, yet was it in the view of the parties, that the an- 
nuitant ſhould ſurrender a copyhold eſtate, which he was 
poſſeſſed of, for the former ſurrenderee's fon ; the only evi- 


=_ dence of which was by parol : and that his Lordſhip held 
it proper. | 


Loxp CHANCELLOR. 


(252) 


The queſtion depends on two conſiderations 3 firſt, on 
the nature and circumſtances of the tranſaction in gene- N 
ral, abſtracted from the evidence of a particular agree- | 
ment: and as to that, the whole of the propoſal to C/ 
good was to join in the mortgage, not that he ſhould make 
his eſtate liable. Suppoſe, this had been the real eſtate of 
Samuel alone of which he was ſeiſed in fee: nothing reſults 
thereout to exonerate the perſonal eſtate of Samuel, and to 
prevent the deviſee of the real eſtate, or the heir, from 
having the perſonal in exoneration of their eſtate. The 
general rule is, that where there is a mortgage of land, 
with covenant for payment of the money, that is a debt 
on the perſonal aſſets, to be applied firſt in exoneration. 
t) Indeed fimple contract creditors and legatees will be 
intitled to come upon the mortgaged premiſſes pro tanto, 
if exhauſted : but executor or reſiduary legatee could not 
be intitled to ſtand in the place of mortgagee for ſo much 
as was drawn out of the perſonal eſtate, as pecuniary cre- 
ditors or legatees might. Suppoſe the heir at law of Sa- | 


muel (which in this caſe was not Oſgeod, but a child of an 
elder brother) had joined in the mortgage as ſurety for the 
perſon borrowing the money, and had no benefit from it, 
which all went to his anceſtors ; he would notwithſtanding 
his joining be intitled to have a perſonal eſtate to exonerate 
the real : but this is a mortgage of a divided eftate. Tak- 
ing it in general; if it appears that Ofgeod joined only as 
ſurety for his hrother, and pledged his remainder ; that is, 
turned it into a baſe fee, merely as a ſurety, there is no 
colour to ſay, the perſonal eſtate of Samwe/ ſhould be exo- 


nerated ; 


t) ms. 265, 
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nerated ; for that would be to ſay, the eſtate of the ſurety 
ſhould exonerate the eſtate of the principal debtor ; for 
which indeed it muſt he a very ſtrong caſe. If that was 
the caſe, the equity of Oſgood would be to have this debt 
by ſpecialty diſcharged out of the eſtate of Samuel againſt 
every body. Nor could the creditors or legatees of Samuel 
ſay againſt that; ſtanding in the place of their debtor ; or 
have recourſe back againſt his ſurety to have his own eſtate 
exonerated, which the debtor himſelf could not have. It 
| is a common caſe for a wife to join in a mortgage of her 
inheritance for a debt of her huſband : after the huſband's 
death ſhe is intitled to have her real eſtate exonerated out 
of the perſonal and real aſſets of the huſband ; the court 
conſidering her eſtate only as a ſurety for his debt; and 
none of his creditors have a right to ſtand in place of the 
mortgagee to come round on the wife's eſtate. & Had there 
been evidence, that Samuel intended to alter the ſucceſſion, 
and bar his brother, it would have great weight ; but there 
is none ſuch : he wanted to make an effectual mortgage, to 
induce the mortgagee to lend money, and then was ſatis- | 
fed ; which diſtinguiſhes it from the caſe of an elder ſon F 
( 2 53) preventing a recovery by his father ; as that is a fraud, and 
the intent not wholly anſwered, as it is here. But Oſgood 
had no conſideration; nor was Samuel deprived of his 
liberty of ſuffering a recovery; for it was now ſettled 
(though formerly douhted) that notwithſtanding tenant in 
tail, has turned his eſtate into a baſe fee, he may by a re- 
covery bar this intail, on the rule of this court as to reco- W 2 
veries in equity, that a perſon having the redemption tre- 
mains in actual poſſeſſion : ſo that Ofgerd had no benefit , 
by it. Suppoſe an action brought on the bond or covenant 
in the mortgage againſt Samuel by the mortgagee, and 
judgment enſued ; Samuel could not in his life come into 
this court againſt Oſgocd to indemnify himſelf againſt this ti 
demand; for that would be a ſtrange hill, that he ſhould 0 
come againſt his ſurety, who had lent his eſtate : Then it FY 0 
he could not, none in his place could. Suppoſe the mort-- *? 
gagee had brought an action upon the bond againſt Oſgood FY " 
alone, and got judgment; as he might, the bond being 
joint and ſeveral : O/gocd might have brought a bill againſt BY ” 
Samuel as principal, and would have relief although no 1 
counter bond, and ſtand in the place of the creditor, and FJ 4 
is then intitled to that relief after his death, 0 


„ PMA of A a = oo ww wm): as a a. ff, = ae. os 


The ſecond conſideration is, whether there is any parti- 
cular agreement to turn this debt entirely on the eſtate of 


Ojgrzd? As to the parol evidence, it is not neceſſary to 
give 


in the Time of Lord Chancellor HARDwIcRE. 


cive an abſolute opinion, but I doubt whether it would be 
cood. This is certainly a kind of real right; being to af- 
ic a real eſtate in all events, contrary to the writing, and 
to rehut the equity. Before the caſe of Brown v. Selwin, Caf. Tal. 
it was held in ſeveral caſes, that parol evidence might bes. 
given to rebut an equity, although relating to a real right; 
but in that, which was a caſe of a will, the Lords held 
otherwiſe. From which determination, going further than 
ever before, I did indeed differ in opinion : the equity 
there was, that two perſons were made executors and re- 
ſiduary legatees; one of them being a debtor inſiſted, his 
deht was thereby extinguiſhed ; the other inſiſting on the 
contrary, Selwin offered parol proof of being made an exe- 
cutor with intent to extinguiſh that debt 3 which the Lords 
would not ſuffer to be read; and that is a ſtronger caſe 
than the preſent. As to Malter v. Walker, the facts are, 
as have been,ctied ; but the ground I went upon, was, that 
it was evidence of fraud againſt the defendant who was to 
be charged therewith : and no one can protect himſelf by 
the ſtatute in a fraud: but ſuppoſing it might be read, it 
is not ſufficient to prove what it is brought for. It is 


"F 'trange, that O/good ſhould on fo precarious a chance take 


this debt entirely on himſelf, when Samuel might ſtill ſuffer 

a recovery : and taking the evidence in its greateſt extent, 

the weight thereof is taken off and contradicted by the evi- 

dence on the other fide ; by which it is plain, that Samuel 

was taken both by himſelf and O/good to be the debtor. 

So that the facts ſubſequent and concomitant ſpeak the ( 2 ) 
contrary to any actual agreement to this purpoſe : this is 54 
therefore an attempt by perſons ſtanding in the place of 

the principal, to turn the eſtate of the ſurety to exonerate 

the debt of the principal. 


Another queſtion was, whether the plaintiffs were in- Bond, &. 
titled to be relieved againſt an aſſignment and bill of ſale ge 
of goods made by Samuel in truſt and for the benefit of eder: 
one Mrs. Hanks, by having it ſet aſide: and alſo to have but theſame 
bond poſtponed given by Samuel upon articles, which proviſion 
imported a direct aſſignment by the huſband of his wife Co 
Ars. Hanks (who was herſelf a party) to the uſe of Sa- g. whether 
nuel, with covenant for quiet enjoyment, and further aſ- as to execu- 
'urance, the conſideration money being 10. Samuel having tor ot ccf. 
allo by a clauſe in his will left the ſame ſum, goods, c. 825 


tee. 
'0 her. 
LoRD 


= 
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Lord CHANCELLOR. 


As to this queſtion, if it can be called fo, of the de. 
mands of Mrs. Hanks it is an 8 caſe, and 
i 


ſuch as, I hope, never will be again; it is a direct aſſign- 
ment of his wife, and is a ſcandalous proſtitution of the 
law; for the bond looks as if drawn by a lawyer. Al. 
though the court in ſome caſes will not ſet aſide ſuch bonds; 
as in the caſe of young girls, where it is premium pudici- 
tiæ, this is a bond (u) ex twrpi cauſe, and is infected with 
the turpitude of the articles ; ſo that as to the creditors, it 
mult be ſet afide : as mult alſo the aſſignment and bill of 
ſale; which are infected with the infirmity of the conſi- 
deration : and had it reſted on the bond, I ſhould not 
doubt to ſet it aſide in reſpect to the reſiduary legatee. But 
as the will is to the ſame effect, it is more doubtful : for a 
legacy may be 4 * and not be infected with the turpi- 
tude of the bond: and then his reſiduary legatee cannot 
controvert or oppoſe his will. But it is proper to reſerve 
the conſideration of this till it is ſeen, whether the perſonal 
eſtate is ſufficient to pay the debts. 


It was urged, that a ſpecific legatee, where the teſtator 
has no power to diſpoſe of it, cannot come againſt reſidu- 
ary legatee for a ſatisfaction out of the reſt: and Mrs. 
Hanks is a ſpecific legatee, and cannot come at it becauſe 
of the turpitude of the contract. 


Lord CHANCELLOR. 


'True ; but I will reſerve it as between the executor and 
her. 


* Diſmiſs the bill, ſo far it ſeeks to charge the eſtate, 
compriſed in the mortgage, come to Oſgood, in favour of 
the aſſets of Samuel. 


And let the bond, appearing to have been for undue con- 
ſideration, be ſet aſide, and alſo the bill of ſale. 


| Door 


— 

(v) 1 Brown 28, 149. 2 Vol. 549, Poſt, 276, 277, 503. Salk. 156, 
2 Vern, 392, 588, 652, 

* Vide 1 Wms. 4th Edition, 294. Note 1, where all the caſes are col- 
lected to ſhew that the perſonal Hate ſhail be principally applied in dil- 
charge of teſtator's perſonal debts, unleis be expreisly exempts it by words or 
manifeſt intention, ſecus, here the charge is on the real eſtate principally. 


in the Time of Lord Chancellor Hazpwicks. (256) 


Door verſus Geary, June 12, 1749. Caſe 130. 


Man upon his marriage binds himſelf to leave his Huſband 
wife 500d. by his will: he leaves her the intereſt of pm tu 
his perſonal eſtate during her widowhood ; and leaves her — 
1094. capital Eaft India flock, in which he was then inte- India ſeect, 
reſted, poſſeſſed of or intitled unto, to be diſpoſed of by baving 
her as ſhe ſhould think fit. He had then no Eaſt India ne but 
ſtack ; but there was 700. bank ſtock, to which his wife 50 Bank 
was intitled in auter droit as executrix to another after the ſtock, to 
debts of her teſtator paid, and which the huſband afterward _ —_— 
. . which 
transferred in his own name. es 
was intitled 
For plaintiffs, repreſentatives of the wife. There was a 5 an exe- 
plain A 2 24 of * . no technical — 
words are K in wills to deſeribe the thing or perſon: OS * 
and the court will conſtrue, tranſpoſe, or leave out words tor's debts; 
to effectuate deeds or wills. This cannot indeed be taken — 
EY 25a general deviſe of 700. Eat India fleck, ſo as to — 
i made up out of the 2 eſtate, But a perſon may ward tranſ- 
take a deviſe though wrongly deſcribed : as in a deviſe to ferred in 
, KY nephew Dew, where the name was New. This at moſt is _ 2 
but a miſtake in the deſcription of the thing, and within The 500 
the rule of a miſtake in the perſon, not an error in ſub- Bank ſtock 
tance : of which kind there are ſeveral caſes in Swin. of —  "_ 
error in the quality of the deviſe, when the ſubſtance is — 
certain : ſo in Godelph. 285, Cc. and Brownlow 131, Pacy error in de- 
v. Knolls. 1 Fo. 379, Cr. C. 447, 473, and in Beamont v. ſcription, 
Fell, 2 I/ms. 141, the intent appearing, a miſtake in both _ 
chriſtian and ſurname did not make it void : courts have 
gone great lengths in this. A deviſe of all lands in a place 
having only tithes there ; they paſſed, Rol. Ab. and although 
the quantity of the ſtock now differs from 9ool. that was 
the ſum at making the will; nor had he ſtock in any other 


.0N 54 ny. 


- WY Por defendant, executor and reſiduary legatce The queſ- 

don is, whether the teſtator intended this ſpecific ſum of 
bank ſtock with ſufficient certainty ? For then error will 
not hurt; the court even letting in parol evidence to ſhew 
de intent. In all the caſes cited the teſtator had the thing 

ven at the time; which the court always conſiders in the 
I <viſe of a ſpecific thing; for if the teſtator had it not, 
- WY "'s void, and the executor ſhall not be obliged to make it 
Iod. Here the teſtator had no Ea India flock ; nor pro- 


perly 
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perly any bank ſtock ; being intitled to it in the name of 
his wife, and his taking a transfer of it in his own name 
after his will, ſhews he meant it ſhould go as his own eſ- 
tate. 


| (2 56) Lord CHANCELLOR. 


| This deviſe is ſufficient to carry the 700/l. Bank ſtock to 

1 the wife under the circumſtances of the caſe. The queſtion 
is, whether ft is abſolutely void, or a bequeſt of ſomething, 
but erroneous in the deſcription ? It amounts only to the 
latter; in which caſe it is admitted for the defendant, it 
will not avoid the legacy. In the conſtruction of wills, 
the teſtator muſt be taken to mean ſomething, if it can: 
nor muſt the words of a will be void, if they can have ef- 

8 fect by reaſonable conſtruction: it is rightly admitted for 
the plaintiffs, that it cannot be brought within the rule of 
Pierce v. Snaveling, which was a deviſe of money, ſo as to 
make up out of the teſtator's eſtate. Suppoſing the teſta- 
tor had this ſtock in his own name, having no other; it 
would undoubtedly paſs, being only error demon/trationis, 
and the words Eaſt India ſhould be rejected. Why is this 
a greater miſtake than the deviſe of a black, having only a 
white horſe 3 where the word black ſhould be rejected? 80 
in Pacy v. Knolls, and other caſes : I will not mention 
caſes of miſtake in the names of legatees, where it could 
be reduced to certainty ; although I do not know much 
difference in error in the deſcription of the perſon of the 
legatee or of the thing. The preſent teſtator had an in- 
tereſt in right of his wife, in this ſurplus of debts of her 
teſtator ; which if he had ſold for valuable confideration, 
and died in the life of his wife, it would be good ; like the 
huſband's right over a term of his wife : ſo that though it 
is true, if the wife ſurvived, ſhe would be intitled to it, 
yet the huſband had an intereſt in it, which he might con- 
vey, and it would bind the wife after his death. This calf 
is the ſtronger by reaſon of the obligation he was under 4 
bond to make proviſion for her; having left nothing | 
abſolutely which can be applied to the performance of the 
condition, except that precarious chance during widow- 
hood, which cannot be ſo applied. The plaintiffs there: 
fore are intitled to have the dividends ariſing from this le- 
gacy from the huſband's death. We 


* 
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in the Time of Lord Chancellor HaRDwickE. 


Whitmel verſus Farrel, June 22, 1749 Cie gi. 
OHN HERBERT DODD, at the time of his mar- ,,,q,.., 


riage, having an eſtate of 3000. per ann. in poſſeſſion, covenants 
and a leaſehold eſtate, out of both which he could make a in marriage 
proviſion for a wife; and alſo an eſtate tail after the join- — 
ture of his mother determined, ſettles 500. part of —— 
ction in truſt for the wife and iſſue of the marriage, and of his mo- 


alſo the leaſchold for the benefit of the wife for life, in har tber, and 
of dower, not carrying it to the iſſue. He then takes up wad ——_ 
the conſideration of the additional portion of the wife by to and bein 
her father; and covenants, that within fix months after poſſeſſion 
the death of his mother, and that he ſhould come to be in i the ei- 
poſſeſſion &#f the eſtate ſo in jointure, he, his heirs and — 8 
aſſigns, ſhould ſettle ſo much of the eſtate, as amounted fertle, we. 
to 100/ per ann. for every 100cl. upon her for life, then He dies in 
to the iſſue of her marriage, and for the want of ſuch iſſue — 


to his heirs. no ifſue. 
* 7 The cſtate 
comes to his heir; who ſhall not be compelled by the wife to a ſpecific performance. 


He died in his mother's life, leaving no iſſue, and the 
eſtate came to his ſiſter. 0 x : (2 57) 


That the plaintiff, notwithſtanding he died in the mo- 
ther's life, was intitled to compel the heir to make this ſet- 
tlement ; it was urged, that wherever one agrees to do a 
thing within a limited time, his heir, who is the ſame as 
himſelf, is bound to do it, the court conſidering the ſub- 
ſtance z not that the party himſelt ſhould do it; and that 
the words and that he ſhould come into ae, amount 
only to a recital, of what went before; ſuch recitals being 
uſual. Q 


Loxd CHANCELLOR. 


This is not quite clear of doubt ; but on the whole, I 
am of opinion, that the plaintiff is not intitled to have a 
ſpecific performance of the articles: it is not the caſe of 
a wife left without any proviſion made for her under the 
article upon the marriage agreement. It is not ex- 
preſſed to be by way of jointure ; becauſe it would not an- 
ſwer the purpoſes of a jointure, as the mother might ſur- 
vive and interpoſe. The intent was for what the wife 
iro in preſent, to ſecure a certain ſettlement of 5oo!. 

oL I. X and 


. 
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CASES Argued and Determined 


and the leaſchould : but as to any addifional portion ſhe 
was to take her,chance; it being uncertain on the other 
ſide, wh#that addition would be. 
is of the conſtruJion of ghe articles. 


4 | 
Firſt, to conſider what would be the conſtruction in a 


court of law; and whether an action of covenant, in the. 


fact that has happened, could be maintained thereon ? and 
I think not; there being two contingencies, (for it is im- 
proper to call them condicians) upon which the ohligation 
to perform this covenant was to ariſe 3 but one of which 
has happened : for though the mother is dead, he never 


came into poſſeſſion; and in actiofi of covenant againſt 


the heir at law or executor, it muſt be alledged, in order 
to aſſign a breach, that he came into poſfeſhon after the 
mother's death; which if it cannot be done, the action 
cannot be maintained. n x ap ug 


* 
Then to conſiger what conſtruction it will bear in, 


equity: whether a ſpecific performance according to the 
plaintiff's expoſition ? There are few caſes in which a court 


of equity will decree a performance of a covenant or agree- - 


ment, upon which there can be no action at law, accord- 
ing to the words of the articles and. the events that 
have happened. This court indeed will carry ſeveral 
agreements into execution, upon which an action at law 
cannot be maintained by reaſon of the formꝰof the inſtru- 
ment; but rarely where the covenant was not performed by 
reaſon of the events ; in which caſe the ſame conſtruction 
muſt be here as at law. Iwill not ſay, that upon a mar- 
riage agreement imperfectly drawn by the parties, and not 
reduced into proper form, a court of equity will not make 
a liberal conſtruction of the words, to find a proviſion for 
a wife or children. But here it is regularly drawn: and 
this court muſt not put a different conſtruction from 
what the law would do. Nor is the plaintiff's conſtruc - 
tion the intent. 45 | . 


Diſmiſs the bill therefore, ſo far as it ſeeks a ſpeciſc 
performance.” 


Kirkham 
© 


e mRcrial queſtion 
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Kirkham verſir Smith, June 23, 1749. 


+ 


* by | 
(a) HU SMITH becoming tenant in tail under the 


, - 
* 


will of his father Eraſmus upon the death of his 


Caſe132. 


Tenant in 
tail pays off 


: two brothers, the laſt of whom had ſuffered a recovery of — = 
WM part of the cſtate and exchanged part, in 1738 pays off mortgage, 
= 5800/. a debt originally upon the eſtate by a mortgage term but takes 
wor years, but does not take care to have an aſſignment of na tg. 
th: term to himſelf : and apprehending himſelf to be — 
= owner, and to have power to diſpoſe of his eſtate, and over ſubject 
MF having two daughters, in 1/41 for natural love and affec- ts pay it to 
don to them and his wife, by leaſe and releaſe makes a ſet- — 
gement of his whole real eſtate, including and particularly 

MY deſcribing this; thereby firſt limiting it to his own daugh- 
wers and their iſſue, remainder over to the ſame collateral 
= branches as under his father's intail. At the ſame time he 

* : makes a will of the ſame date in preſencgof the ſame Mit- 


neſſes, taking notice of his ſetflement and referring to it; 
and thereby gives legacies to the plaintiffs, direQing that 
his wife ſhould live at his manfion-houſe at Wea Pal in 
Eſex with his daughters, and have the uſe of the furniture, 

= which ſhould be farther enjoyed by the perſons, who ſhould 
dave the manſion-houſe, as limited by the ſettlement. 


-- % r 
* = 


He died in 1744, leaving his wife and the two daugh- 


ters. 


The plaintiffs claimed this eſtate under the remainder 
in the will of Eraſmus, as not barred : and claimed it dif- 
charged of the 5800/l. incumbrance, as there was a ſtrong 
MF pricſumption, that it was not paid off out of Hugh's own 
| money, but out of the aſſets of Eraſmus ; there being a 
| direct repreſentation of executors : ſo that it ſhould not 
do be a ſubſiſting charge for the benefit of the perſonal 


" MY repreſentatives of Hugh. Nor will the plaintiffs by their 


claim of this real eſtate be defeated of their legacies of the 
will of Hugh ; the caſes, of not diſputing one part of the 
will when taking by the other, not extending to this. 2 
ms. 616, and other caſes on the head of ſatisfact ion. 
| X 2 Againſt 
. ; 

(a) In 1 Brown 218 Lord Thurlow held, on the authority of this caſe 
d Ameſbury and Brown, Poſt. 477, that tenant in tail paying off an 
incumbrance is only inference, not juris poſtiri, that he meant to exonerate 
e eſtate, and evidence may be produced to prove the contrary. The rule 
of law*is where tenant for life pays off an incumbrance, he ſhall be a 
«r01tor for the money, but where tenant in tail pays, it is in exoneration 


5 = eſtate, of which he may make himſelf abſolute owner, 1 Brown, 
206. 
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CASES Argued and Determined 


Againſt this it was argued, that the 5800). ſtill ſubſiſted 
as a charge for the perſonal repreſegtativ of Hugh ; for 
whom from the time of payment they ſhould be conſidered 
as truſtegs, wh —— was an aſſignment or not. Nor 
does the court in general favour mergers or extinguiſuj- 
ment, becauſe it might prejudice families. In Walpole v. 
Lord Conway, Auguſi 1740, Lord Conway made a ſettle- 
ment of his eſtate, in which 5000. part of his wife's por- 
tion was agreed to be laid out in land, and ſettled after his 
own and his' wife's death, for ſuch of the children of the 
marriage, as they ſhould appoints in default of appoint- 
ment to the younger children inRail equally: no direct 

appointment was ever made: nor was it ever laid out in 
land; but by his will, he gave his daughters 6000/. a- 
piece, ſaying, that, as 000. part of the wife's portion 
was not paid, he believed his perſonal eſtate would be 
more than ſuffgerent to pay his debts: and legacies. Upon 
a hill by the truſtges, his Lord/bip held, that the teſtator 
conſidering this Foot as part of his perſonal eſtate, al- 
though it was not ſo, nor capable of being diſpoſed of by 
him for debts and legacies, the daughters ſhould not claim 
their oo under the will, unleſs they gave 1 their inte- 
reſt in the 3ooo/. under the ſettlemènt: but here is much 
ſtronger proof of Hugh's conſidering this as his eſtate, In 
Cowper v. Set, Feb. 1731, it was held, that a daughter of 
a freeman of London could not claim 1500. charged by 
the father's will on real eſtate and alſo under the cuſtom ; 
it appearing from the whole context (although by implica- 
tion only) that the teſtator intended to exclude the cuſtom, 
though it was not ſaid ſo. In Ingram v. Ingram, December ( 
1740, a father, having power by marriage ſettlement of 
appointing copyhold eſtate among his children, direQs by Wl - 
; I 

\ 


3 me. 
119. 


his will, that it ſhould be divided in ſuch proportion as the 
wife ſhoulg, think proper, who appoints by will. It was BB 
held, that the father could not delegate . that power; yet BY i 
any, who would defeat what the mother had done, by ; 
hat was in truth no power, ſhould have no benefit under 
® the father's will, which ſhcws the extent of the tule. 


Lord CHANCELLOR. 


It is miſchievous in general, that ſuch ſort of jacum- 
* brances ſhould be ſet up for the benefit of the perſonal 


eſtate : therefore there mult be other equitable circumſtan- m 

(260 ces. There being a term for years in the mortgagee, re 
which ſtands in point of law, as it did before, as no u. 

er 


aſſignment, none of the parties before the court 9 


* 


* 
in the Time of Lord Chancellor HARDWIcRE. 


legal eſtate, fag, a conveyance of which the plaintiffs 
come: and that cohveyance muſt be pon "Equitable 
grounds. So far as it appears, Hugh, pald it off with his 
own money; for he might have taken an aſſignmint of the 
term either in truſt to attend the inheritance, whith would 
have ended this queſtion, or in truſt For himſelf, his exe- 
cutors or adminiſtrators; which would, notwithſtanding 
the remainder over, have kept this incumbrance on foot 
for the benefit of his perſonal eſtate, and thoſe intitled 
thereto : or he might ii his life have called for an aſſign- 
ment of it, if he wiſe out this limitation in remainder, 
that it might be made for the benefit of his executors, not 
of the remainder. But — not doing — of theſe, clear- 
ly proves, he took himſelf to have the abſolute ownerſhip | 
A. diſpoſal of it : and although he has made uſe of ſuch e. | 
an inſtrument as leaſe and releaſe, (which though it has 
deen thrown out, that it will bar an equitable intail, I ir 
was never ſo determined, anq I hope never will): yet the 
court cannot decree to perſons claiming this in contra- 
dition to his apprehenſion and intent, not only @ convey 2 4 
ance of the inheritance, but alſo of this term without S/X- £ 2 & 
making a fatisfaQioh to the perſonal eſtatę of Hugh /* x a 
which would be contrary to the maxim, that he, who dex ge 9? * 
WOT In equity, muſt do equity; and theſe are the, g, 2 
<quitable circumſtances. . 

, : 4 


As to the other queſtion of the legacies, theſe principles 
ue admitted; that according to Noys v. Mordaunt, where 
one taking himſelf to be — owner of an eſtate, when 
he was not fo, deviſed it away, and gives an eſtate, where- 
of he was abſolute owner, to the perſon claiming a re- 
mainder in tail in the other eſtate deviſed away; the court 
vill not ſuffer that perſon to have both eſtates by claiming 
in contradiction to the will in another part. That was in 
reſpe& of real eſtate: · ſubſgquent caſes have gone farther, 
and was firft eftabliſhed by Lord Talbet in the caſe of a per- 
lonal legacy, in Vincent v. Vincent, which has been ſince 
followed: as on a deviſe to a younger ſon, of lands intailed, 
and a legacy to the elder, the elder ſhall not claim the lega- 
cy and defeat the deviſee, but ſhall make his election: and 
this holds, whether the perſons are children or not. This 
indeed is not the ſame caſe in ſpecie and form, being a 
middle caſe ; but falls within the ſame reaſon. Here the 
real eſtate is by ſettlement ; but this ſettlement and will 
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under the circumſtances of the caſe are to be taken as one 
rat ire diſpoſition, and both are revocable : but — goes 
| arther; 
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CASES Argued and Determined 


farther ;, for by the will he has made a diſpoſition of part 
of the real ciate, which, if to take place, will break in 
upon the plaintiffs remaindegzin tail, viz. the deviſe of 
the benefit of the houſe to the wife : and the will is a con- 
6 tinuance of the intent declared in the ſettlement. So that 
(2 1 ) the claim of this real eſtate in contradiction to the will 
comes ſtrongly within the reaſon of all thoſe caſes ; com- 
ing up to J/alpole v. Lord Conway ; which was determined 
by me on toundation of an implication in the will of the 
teſtator's 7 of that of his wife's portion 
being part of his perſonal eſtate. But the caſes upon the 
head of ſatisfaction are quite on another principle. If in- 
deed a foundation can be laid for an inquiry, whether this 
money paid aroſe out of the eſtate of Era/mas, it would 
he another caſe 3 but I cannot preſume any part of the 
perſonal eſtate of Eraſmus come to the hands of Hugh, 
who came in as executor by ſubſtitution, and does not ap- 
pear to have proved the will ; no ſuch evidence being laid 
before me. And then taking it to be paid out of Hugh's 
own money, there is no colour for the plaintiff's coming 
into equity to have the benefit of it. 


Tenantin A queſti6n then aroſc of contribution ; the brother hav- 
8 ing ſold that part of the eſtate, of which he had ſuffered a 
cumbrance, recovery; the purchaſer of which was to enjoy it free 
ſuffers a re- from incumbrance; it was infiſted for the defendant, 
— that the remaining part of the eſtate ſhould bear the whole 
— and burthen of this incumbrance. For the plaintiffs it was in- 
exchanges ſiſted, the eſtate taken in exchange for the other part, con- 
part: the veyed by the brother, ſhould bear its proportion; and 
2 that Hugh, coming in lieu of the incumbrancer, muſt be 
change, not Conſidered as having ſo much of the money in his hands, 
ſuhject to a 


ä Lox p CHANCELLOR, 
tion of the 


— the There is ſomething particrfar in this queſtion : but I 


whole of think, there is no ſufficient ground for contribution; 
3 which would be making the couſideration taken by the 
the ance brother for that part of the eſtate exchanged, liable in the 
der, hands of thoſe ſtanding in his place for part of the incum- 
brance : whereas the equity is the ſame, as if the brother 

had conveyed it to a purchaſer, in conſideration of money 

paid, inſtead of taking land to himſelf in fee. In which 

caſe, there is no ground for Hugh to come for a proportior 

againſt the aſſets of his brother, who might have barred 

the whole. Then the equity for the plaintiffs is not better 

than that of Hugh would have been : though in r 
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in the Time of Lord Chancellor Hazpwicks. 


the mortgagee he wotild have a right to have both parts of 
the eſtate liable for his ſatisfaction; yet en a bill by him 
for forecloſure or ſale, the#equity would be, that the eſtate 


+ purchaſed ſhould not be liable, unleſs the other#part was 


not ſufficient for the ſatisfaction. 


The plaintiffs therefore are intifled-under the will of the 
father to ſo much of the eſtate as was not conveyed by the 
brother, ſubje& to 58001. paid by Hugh. But as their 
claim is in contraditign to the will of Hug}, they muſt (26 2) 
wave their legacies therein, and let the bill be diſmiſſed, fo 
far as it demands them. But no coſts on either fide; for 
though naturally the coſts follow the redemption, the right 
to redeem has been diſputed, and it was a doubtful -queſ- 
tion. 


Graham verſus Graham, June 26, 1749. Caſe 1 33 


N. plaintiff truſtee for her ſon coming imo poſſeſſion 
of the eſtate, whereof ſhe was dowable, was in re- 
ceipt of the profits z and, being now to account, claim- 
ing an allowance for the profits of her dower. 


Objected, that though ſhe might be intitled thereto un- 
der the head of juſt allowance in the account; yet as to 
the future profits, ſhe had no right to come into equity for 
them, but ſhould proſecute her writ of dower. 


Lord CHANCELLOR. 


I cannot deny the plaintiff an allowance, on taking the Dowreſs on 
account, of ſo much of the profits as ſhe had a clear right taking ac. 
to for her dower: and then as to the ſubſequent time, it — 
would be ſtrange, if the dourt ſhould decree part of poſ- allowance 


ſeſſion and not ſecure it for the future; which would blow for ber 


both hot and cold; denying her right on one hand, and 90ers be 
granting it on the other, drove to her 
writ of 


The plaintiff's next claim was of three annuities given by dower for 
her huſband's father: the firſt, a grant by deed of 10d. — 
per annum for a term of gg years, on condition that ſhe 
maintained her ſon, and was charged on a particular 
eſtate : the ſecond, of 61. per annum during her widow- 
hood, given by bond: the third by his will of 10. per 


annum charged generally. * 
he 


_ CASES Argued and Determined- 


The laſt was inſiſted to be a ſatisfaction, the court lean- 
ing againſt double proviſions. Brown v. Dawſon, 2 Ver. 
498. and Atkinſon v. Atkinſon, Feb, 19, 1732, where a ſon 
having aſſets of his father ſufficient to anſwer an annuity, 
by his will gave an equivalent; and it was held a ſatisfac- 
tion by Sir Jeſeph Fekyl. But however the plaintiff is not 
intitled to come into equity to recover the arrears of that 
annuity againſt a purchaſer for valuable confideration 


without notice. 
x } 


(263) Lorp CHANCELLOR. 


Deviſe of (a) The queſtion is, whether the latter annuity can be con- 
enmity... ſidered as a ſatisfaction for either of the other two granted 
22 wr 2 

fatisfaction in his life. For both together, amounting to 160. per an- 
for a larger num, that being but 100. per annum, cannot be a ſatisfacti- 
pre granted on: nor can it be for the 10. annuity granted by deed; 
otherwiſe it a hough there are ſeveral caſes in which the court leans 
the annuity againſt double proviſions on the foot of parity between 
by will was them. Though it is voluntary in rèſpect of his grandſon, 
”"_— 3 it is not ſo in reſpeR of his daughter-in-law ; who being by 
if the ten. agreement to maintain her infant ſon for it, otherwiſe to 
tor was Ceaſe, is conſidered as a purchaſer; and the grandſon 
chargeable would have a right to come into equity by prochein Amy for 
pr wg maintenance thereout. Another objection to its being a 
ang devites ſatisfaction is, becauſe out of different funds; the firſt be- 
an annuity ing out of a particular eſtate, the latter charged on the 
equal but general fund of real and perſonal. But as to what is laſt 
ro one, it (aid, I am doubtful ; and rather think, ſhe cannot come 
will net be. a . 7 
a ſatisſacti. into equity; becauſe this does not come by way of allow- 
on ſor ei- ance out of any thing, for which ſhe was to account, (for 
ther, if ſo, and ſhe had a right to it, ſhe muſt have that allow- 

ance, whether againſt a purchaſer for valuable conſiderati- 

on or not :) but this was a bill originally for ſatisfaction of 

arrears and growing payments; and then the rule, which 

muſt take place, unleſs the plaintiff can diſtinguiſh it, is, 

that a purchaſer for valuable conſideration without notice 


ſhall not be hurt in equity, but the remedy muſt be at law. 


As to the 61. annuity, which was nothing but a debt on 
his eſtate, I think, the laſt will be a fatisfaRion for it; 


for the perſon ſo indebted gives by his will a better annuity $ 
| whic 


(a) Supra, 519. Prec. Chan. 236. 2 Vern. 478, 1 Eq. Ab. 205. 1 
Wms. 408 2 Wms. 343, 553- 2 Atk. 300, 491, 4 Atk, 96. 1 atk, 
426. Theſe caſes as to (atisfaction reſpeR relations and ftrangers. . 


in the Time of Lord Chancellor Haapwiexz. 


which falls within all the rules eſtabliſhed of ſatisfactions. 
If it was a bond for payment of a groſs ſum, and he gave 
an equal or larger ſum by his will, it would certainly be a 
ſatisfaction. I do believe, the intent was, as has been ſaid 
for the plaintiff, to increaſe his bounty; and he has done 
it, by giving an additional rol. per Arn. to the firſt 10/. 
As to what was further ſaid (that the court will not hold 
what is given by a will, a ſatisfaction for either, where ſe- 
veral things are given before) there might be a great deal 
in it: and therefore if he was chargeable with two, and 
deviſed an annuity equal to one, I ſhould not have thought 
it a ſatisfact ion for either; but it ſhould accumulate. But 
he was not a general debtor for both, only for the 6/ annui- 
ty; having granted the 10/ annuity by way of charge on a 
particular eſtate, and really for the benefit of the grandſon: 
ſo that he was debtor only for the other ; and having given 
a higher, it cannot be diſtinguiſhed from the caſes of ſa- 


tisfaction. 
| * (264) 
Aſton verſus Aſton, June 27, 1749- Caſer34- 


(a) CIR Thomas Afton in the ſame ſettlement, in which he pag. 396. 
makes himſelf tenant for life without impeachment How far the 
of waſte, with full liberty to commit waſte, ſettles a jointure jw Fa 
upon his wife for life without impeachment of waſte. — re 
life without 
On ſettling another part, he creates a term on a truſt impeach- 
to ſecure a rent-charge of zool. per Ann. to his wife, as a Want of 
further part of her jointure, and afterward out of the rents 
and profits thereof to raiſe money from time to time, to re- 
imburſe her expences in ſuſtaining and repairing her join- 
ture eſtate. - 


After his death ſhe, having this charge on the eſtate of 
her ſon, lets this annuity together with the intereſt of 
3100. given her by her huſband's will, run in arrear for 
three years. Upon her ſon's marriage ſhe gave up the 
ſaid arrear due, and alſo 20001. which he owed her, be- 
cauſe he could not otherwiſe make a jointure within the ſet- 
tlement. She ſaw him but twice afterward: he goes 
_—_— and there is an arrear of eight years during his 
ife. 

N Upon 

2 „Ab. 768. 2 rn. . 2 Vern, 74k. 1 Wms. 528. 
wa — my Atk, —_ — ae 546. — 166. * 
tenant for life with liberty to cut timber for her own. uſe at ſeaſonable times, 
was reſtrained from cutting ſaplings not proper to be cut as timber. In 2 
Brown, 88, injunQion for waſte granted againſt tenant for life withcoug 
impeachment of waſte, 
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+ CASES Argued and Determined 
Upon his dying without iſſue the eſtate came to his fif. 
ter Catherine; who —_ this bill againſt her mother 
Lady Afton to enjoin her from committing farther ſpoil and 
deſtruction upon her jointure eſtate; and for ſatisfaQion 
{© for the damage already done thereby; ſuggeſting that ſhe had 
cut down even ſuch timber, as was not fit for repairs, as 
young ſaplins, &c. not leaving a twig om the eſtate; and 
alſo to be quicted in the enjoyment of the lands free from 
the arrear incurred in her brother's life. 


LorD CHANCELLOR. ; 

The queſtions befote the court are of that nature, as de- 
pend more on the latitude of diſcretion of a court of equity 
than many other caſes; and therefore more difficult tor a 
judge to ſatisfy himſelf in the determination, he is to give; 
which is to ariſe on the circumſtances of the caſe, than in 
other caſes, where he might be guided by particular rules. 
Yet the court muſt go by ſome rule, and not make ſuch a 
determination relating to property? eſpecially real pro- 
perty, as may be attended with inconvenience and un- 
certainty. oF 


As to the firſt queſtion, of the waſte, confider it as it 
may in general concern tenant for life, without impeach- 
ment of waſte under a ſettlement ; for though this is a par- 
ticular caſe, the conſideration of the general, will give 
light thercin. 


6 It is uſual in marriage-ſettlements to make the father te- 
(2 5) nant for life without impeachment of waſte 3 and ſometimes 
the words with full liberty to commit waſte, are added, as 

here, to the huſband's eſtate. But then it is moſt uſual to 

inſert reſtrictions, as except in houſes, &c. So in making 
grandfather tenant for life in voluntary ſettlements and de- 

viſes ; ſo of father, owner of the eſtate, and making the 
ſettlement. This therefore may concern all ſuch perſons, 

and the queſtion is, what a court of equity would do, if it 

aroſe againſt perſons in thoſe circumſtances ? At common 

law, that clauſe, without - impeachment of waſte, only ex- 

empted tenant for life from the penalty of the ſtatute, the 

recovery of treble value and place waſted z not giving the 

property of the thing waſted : but in Lewis Bowle's caſe, 

11 Co. 79, it was determined, that theſe words alſo gave 

the property : the neceſſary conſequence of which was, 

that in general, unleſs on particular circumſtances, he 

' was 
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was not to be reſtrained in equity; for that would be to de- 
termine, that he ſhould not make uſe of that property the 
law allowed him. But afterward ſeveral inſtances were 
conſidered, in which this very large power might be exer- 
ciſed contrary to conſcience, and in an unreaſonable man- 
ner by tenant for life; as where his act was to the de- 
ſtruction of the thing ſettled ; which was the ground of 
Lord Bernard's caſe, the ſtrongeſt that could happen: yet 
that was not an original caſe, without precedent or judicial 
opinion to ſupport it : as appears from a caſe 5 F. 1 (be- 
tore Lewis Bowle's caſe) which probably occurred then ; 
though the determination there did not operate on it. If 
tenant for life without impeachment of waſte pulled down 
tarm-houſfes, in general I ſhould no more ſcruple reſtrain- 
ing him, than I ſhould from pulling down the manſion- 
houſe, (unleſs where he pulled down two to make into one 
in order to bear the burthen but of one 3) it tending equal- 
y to the deſtruction of the thing ſettled. If therefore he 


ſhould grub up a wood ſettled, ſo as to deſtroy the wood ab- 


ſolutely, I ſhould reſtrain him; which is the meaning of 
the words in that caſe, 5 F. 1. viz. ſuch voluntary, malici- 
ous, intended waſte ; and in Abrahal v. Bub, Paſ. 1680. 
(aid to be in a manuſcript of Lord Nottingbam's collection, 
which I believe, I have alſo ſeen,) it is termed extravagant 
and humour ſome waſte. So in 2 C. C. 32, where the Lord 
Chancellor declares, he would ſtop the pulling down houſes 
in the caſe of tenant in tail apres poſſibility, Wc. which is 
carrying it a good way; as he has power to commit waſte, 
becauſe the inheritance once was in him: and alſo in the 
caſe of tenant for life by expreſs grant. So in (b) Cooke v. 
Whaley, Eq. Ab. 400. Since Lord Bernard's caſe I have 
gone farther, and reſtrained the taking down trees for or- 
nament and ſhelter to the houſe : as in the caſe of Pack- 
mgton v. Layton, and other caſes : but a little farther till 
in Sir Francis Charlton's caſe ; who was reſtrained from 


cutting down timber growing in an avenue and planted 


walk in a park ; but it depended on the fame principle : 
and though there was a lane between the houſe and park, 
yet it was of the ſame kind with Packington's caſe, where 
the houſe ſtood in the park; they being planted to anſwer 
the houſe, and for its ornament and ſhelter. But there is 
no caſe of tenant for life without impeachment of waſte, 
where it has gone farther. What is inſiſted on for the 
plaintiff, is true in general ; that law or equity does not 
depend on the particular caſes, but on the general reaſon 

| running 


(b) Prec. Chan. 454, S, C. 
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running through them : and therefore if a new caſe hap- 
pens, not the ſame in ſpecte, but eſſentially within them, 
the ſame rule ought to govern. It is therefore inferred, 
that the court ought in general to grant an injunction 
again(t tenant for life without impeachment of waſte, for 
cutting down any timber not full grown or proper for 
building; or any, the doing of which might be a ſpoil, or 
prejudice to the eſtate for the future. Something of that 
kind might be wiſhed for ; but it is in yon difficult to at- 
tain and inconvenient todo it. Nor 

reaſoning of the caſe mentioned. Was the court to take 
ſuch large ſtrides, reſort muſt always be to a court of equity; 
for no certain rule can be laid down, as it cannot be taken 
from the value of the trees; which will differ according to 
the ſort and circumſtances: nor from the purchaſe of ef. 
tates; and ſome timber may be fit for one kind of building, 
not for others. But the reaſoning of the caſes of pulling 
down farm or manſion-houſes, or trees for ornament or 
ſhelter does not come up to this ; for the conſequence of 
cutting down timher, perhaps too young, does not tend to 
the deſtruction of the thing ſettled : although it tends to 
its prejudice for a time ; for timber will grow again in a 
few years : not ſo of honſes. Nor will young trecs planted 
in avenues pulled down ſerve for the purpoſe as before; 
for having been put there for the convenient enjoyment of 
the houſe, they are conſidered as appurtenant thereto, and 
can no more be deſtroyed by ſuch tenant for life than the 
houſe itſelf, But it would be very dangerous for the court 
to uſe ſuch a latitude as to extend this to the taking away 
the profits of the eſtate by tenant for life to the prejudice of 
the remainder man ; which his eſtate for life without 1m- 
peachment of waſte gives him liberty to do. 


This on the general queſtion relating to tenant for life 
without impeachment of waſte under a ſettlement. 


Next conſider, how it ſtands on the circumſtances ; 
which are very ſpecial, and which differ it from the caſe ot 
a father making a ſettlement on a ſon. But it is all in his 
own hand writing, who does not appear to have been 
bred a lawyer: and though a counſel was ſaid to be em- 
ployed, there is no evidence thereof. It is natural to con- 
clude, that from the variety of expreſſions in the additional 
words to the clauſe; wherein he makes himſelf tenant for 
life, he thought, there was ſome difference, Beſide, the 
term for her reimburſement is extraordinary, and abſurd to 
ſuppoſe he meant to leave her at hberty to cut down and 
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{trip the eſtate of every ſtick of timber (which are the na- 
tural botes for repairs) and then to come by this term to be 
reimburſed her expences in buying timber for repairs: it 
heing contrary to the plain intent ; which was, that ſhe 
ſhould be tenant for life, without impeachment of waſte to 
prevent trouble in little matters; but ſtill that the timber 
growing on the cſtate, and the natural fund for it, ſhould 
be applicd for that : but that ſhe ſhould be reimburſed out of 
this term, what ſhe ſhould pay out of her own pocket. 
Therefore as the defendant has cut down timber on this eſ- 
tate without applying it to repairs, ſhe ſhall have no bene- 
fit of this term, till ſhe has reimburſed to the eſtate, what 
ſhe has 0 unreaſonably cut away t and as to the futyre, 
the evidence being that ſhe has left no timber fit even for 
repair of farm-houſes, I will reſtrain her by the decree 
from cutting any more timber off the eſtate without leave 
of the court. 


The next queſtion is as to the demand of the arrear of Owner of a 
zool. annuity, and the intereſt of the 3100/. ; to which, — 
it is inſiſted, the defendant has loſt her right upon two ie, it rwn 
grounds: firſt, that ſhe muſt be taken to have releaſed this in arrear 
arrear to her ſorf; or elſe that her permitting him to enjoy eight years; 
the eſtate without demanding it was in order to favour him m—_—_— 


rity is cited for ſuch a reſolution ; therefore as it is a new releaſed, or 
caſe in ſpecie, and the defendant expreſly denies by her due dectte 
anſwer, that ſhe releafed or remitted it, but, on the con- Ong 
trary, hoped, he would pay her; it is only to be inferred der. 
trom her lacheſs and acts: and it is carrying it too far to 
lay, becauſe the owner of a charge upon an eſtate lets it 
run in arrear eight years, it muſt be preſumed abſolutely re- 
leaſed, There is no ſuch ſtatute of limitation to bar her: 
and no ſuch length of time inferring preſumption of pay- _ 
ment. It is compared to the caſe of pin-money ſuffered to FREE 
run in arrear ; which ſhall not be allowed for more than 
one year : but that is not merely on a ſuppoſal of her hav- 
ing given them ap to the huſband ; but on this, that, hav- 
ing lived with the huſband, ſhe is ſuppoſed to have receiv- | 
ed fati:faQion that way. But where the wife lived ſepa- | 
rate trom the huſbaad (which was the caſe of Lady Derty) $ 
and had no allowance from him, the court would decree 
an account, as far back as the arrcars go; becauſe there 
could be no ſuch preſumption : which ſhews, that the caſes 
of pin · money do not go on length of time: it is compared . 
allo to the caſe of bills of exchange, where credit is given Bills of ex- 
beyond a reaſonable time: but that ſtands on a ca 

? 4 : Tealon. 
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reaſon. The drawer is preſumed to have money in his 


hand to anſwer it: and therefore if the payee does not uſe 
diligence to get it, but ſuffers the drawer to go on, it is loſt 
by his default in ſtanding by, and ſeeing the fund drawn 
out, in a manner he ought not to do; and it does not go 
Mortgage. upon the intent to give it away. Then the caſe put of the 
(268) mortgage concludes againſt the plaintiff. If a prior mort- 
gagee does not bring an ejectment to recover poſſeſſion, 
and the intereſt runs in arrear, a ſubſequent mortgagee 
ſhall notwithſtanding not be permitted to redeem him with- 
out paying the whole intereſt ſo run on; becauſe though 
the ſecond mortgagee could nat enter, he was not ,without 
remedy ; for he might have brought a bill to redeem, and 
ſo Had the eſtate himſelf : but if he did not, this court has 
often appointed a receiver to keep down the intereſt ; which 
the court will not in general do, unleſs where prior mort- 
gagee will not enter : but if he does not take that femedy, 
he ſhall not redeem without paying that arrear : and the 
mortgagee often ſuffers the arrear to run on with a deſign to 
get in the eſtate, on which he lent his money, and become 
the purchaſer : which may be called an ill intent, yet ſhall 
he not loſe his intereſt. Then fraud and colluſion is never 
preſumed, but mult be proved, either expfeſsly, or by ne- 
ceſſary conſequence from the acts done. Ehe defendant 
was very bountiful to her ſon: and though it may be called 
a deceit on, the ſon's power to make a jointure, it was an 
© honeſt one in this, caſe ; parting with her own money to 
induce him to marry. It muſt not be thence inferred, that 
the defendant by this favour to her ſon, intended to preju- 
dice the remainder ; which ſhe could not then ſee would 
come to the plaintiff, as the ſon might have had iſſue, who 
would come to the eſtate before the daughters of his fa- 
ther : nor can the defendant be preſumed to have left this 
burthen to prejudice ſuch iſſue. There 1s no ground then 
that ſhe ſhould loſe this demand. But another circumſtance 
is admitted, befide the not appearing that ſhe intended to 
remit this in favour of her ſon, viz. that the defendant has 
now ſeven daughters, beſide the plaintiff, who is owner of 
this large eſtate as tenant in tail; and it is reaſonable for 
the mother to endeavour to increaſe her own perſonal eſtate, 
to enable her to make a proviſion for the reſt. 
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Hopkins verſus Hopkins. | Caſe135. 


OHN HOPKINS, (e) being by the decree of Lord contingent 

Talbot intitled to the rents and profits of the eſtate de- emainder 
viſed by Mr. Hopkins till ſome perſon came in eſſe, who ter 
ſhould be,intitled to the eſtate in poſſeſſion according to deviſe, 
the will, although the actual enjoyment of the whole was 
ſuſpended by the proviſo in the will ; had afterward a ſon, Profits un- 
who was the firſt perſon ſo intitled to take this eſtate / — — 
executory deviſe according to the decree ; but that fon died. to heir — 
His father was intitled out of the rents and profits ſor his law. 
maintenance by the ſaid proviſo; but the queſtion was, \ 
what ſhould be done with the profits over and above that 


maintenance ? . ( 26 9) 


The (gn of Anne Dare brought a bill for that ſurpius, 
as the firſt perſon in being capable of taking poſſeſſion un- 
der the will, 


Lord Har dwicke (d) had been of opinion againſt him; Comtngent 
for as —— ſaid decree he was not intitled to the eſtate remainders 


1 1 ſupported 
in poſſeſſion, hoconſequently was not intitled to the rents 4 — 


and profits: that as this pre dr deviſe was once veſted, truſtees to 


the reſt were Tontingent remainders upon that executory ſupport in- 
deviſe : and that the (e) inheritance was ſufficient ta ſup- ſerted. 
port that truſt, although no truſtees to ſupport, c. were 
inſerted. | „ 


John Hopkins had no other ſon, but his daughter had a 
ſon: and the queſtion now was, whether that ſhould de- 
termine the right of Fobn Hopkins to thoſe We during 
the life of that ſon. 


Lord CHANCELLOR. 


I am of opinion, it ſhall not; for that can only be on 
the foot of that ſon's being the perſon intitled to the poſ- 
ſeſſion; which he cannot be, as he is in the ſame caſe with 
the ſon of Dare : fince John Hophins may till have a ſon 
born, who will take before the ſon of his daughter, as the 
court has held this to be a contingent remainder upon the 
executory deviſe. The ſon of the daughter then is not in- 

" titled 
® * - 0 
(c) Wms. 33. Douglas 323. 
(d) 1 Atk. 581. 

(e) Truſtees of the inheritance ſufficient to ſupport contingent remaĩa- 
ders. 2 Vol. 230. 
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titled to maintenance out of the profits; not being intitled 
to any of the profits at all. Nor can the repreſentative of 
the dead infant be intitled to theſe profits: and none but 
Jobn Hopkins can; whoſe right thereto is not determined, 
till a perſon comes in ee who 1s intitled to an eſtate for 
life in poſſeſſion, which this ſon of the daughter is not; 
as other perſons may now come in eſſ, who couldnot take, 
if he once took ; for then no perſon coming under a prior. 
limitation can move or turn him back; for it will not 
and ſhut, as it will at common law : though it was 
voured at by Lord Macclesfield. | 


Vids caſes in the time of Lord Talbot, where th; will is 
flated, 44. , | Rel 


Caſe 136. K. verſus Daly, July 24, 1749. a 
In Exchequer. wy” 


Where no- IRS. DALY, having been found heir at law to the 
—— Duke of Buckingham, and hearing that an inqueſt of 


— — office was to iſſue for the crown to inquire, whether I. 2 0 
* 


a commiſſi- attainder of one of her anceſtors in Jrelanasthe la 
on for an not eſcheat ? now moveth the court for an order ta give 
ve reaſonable notice of the iſſuing ſuch commiſſion, citing ſe- 
(2 70) veral old ſtatutes, which have provided penalties on the 
ſheriff for executing them privately :; as 34 E. 3. 36 E. 3. 
23 H. 6. 17. 1 H. 8. 8. and a caſe in the time of C. Bares 
Pengelly, when an inquiſition was ſet afide for a ſheriff's 

refuſing to ſear evidence. 


This was oppoſed by the Solicitor General, as it would 
give the jury power to try a mere matter of law ; whether 
the attainder can affect lands in England : which queſtion 
being debated before the Attorney General, he was very clear 
for the crown. There is no precedent of ſuch notice; 
Inqueſts of office are merely ex parte, and not concluſive 
evidence: and ſince the ſtatute of E. 6. great alteration is 
made therein, as the defendant may now traverſe ſuch in- 


queſt. 


And for that reaſon, and it being the general rule that 
no notice need be given of executing ingueſts of office, 4 
Chief Baron Parker, although he thought this a favoura- 
ble caſe for notice, was againſt introducing new 1nventions 
in practice and altering the law. FW 

- Bat + 
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But the three Barons, Clarke, Clive, and Legg, were of 

a different opinion ; for though they agreed, that if this 
was an application for a general rule, that in all caſes of 

inque/ts notice ſhould be given, they ſhould be againſt it: 

yet the circumſtances of this caſe conſidered, it ought to 
be given. If the party has an opportunity by being pre- 

ſent, ſhe has certainly a right to be hems and lay her 
evidence before the jury; nor is there any objection to the 

aſſiſting the party to do ſo: and though the attainder may 

be matter of law, there are ſeveral facts, of which the jury 

have a right to judge: nor is this any injury to the crown, 
whom it does not prevent from laying their caſe before the 

jury at the ſame time, and this can happen but ſeldom ; 
for there are few caſes in which the party can come, and 

ſhew a reaſon for ſuch notice; which is previouſly neceſ- 

ſary. And although the inqueſt may be traverſed, it is a 

great hardſhip on the ſubje to contend with the crown; 

and ſecurity muſt be given, which may be difficult to get 

for ſo conſiderable an eſtate. What the jury aſcertain, 

which ought to be the truth, may be different, if heard ex 

parte, from what it would otherwiſe be, The ſeveral ſta- 
tutes before E. 6. are material: and the ſame reaſon which 
introduced them, the requiring things to be publicly exe- 

cuted, holds in the preſcat caſe. Therefore ſuch order tor 

notice ought to iſſue. 


(271) 
Chapman ver/us Hart, June 29, 1749. Caſe 137. 
— 7 POLLER, captain of the Warwick man of 


war, deviſed all his lands and tenements in or 
near Fowey to the plaintiff 5 and farther gives to her for her 
care of him during his ſickneſs at Antigua 5ool. and all his 
goods and chattels in his houſe, and on board the Vor- 
wick, and alſo his engraved filver ſalver, and two ſets of 
caſters now on board the Warwick, to be by her diſpoſed 
of to ſuch of his nephews and nieces as ſhe ſhould find 
molt friendly to her, they to have them, and to be kept as 
memorandums of him. He died, after he had quitted the 
Warwick; and ordered his goods on board the Samerſet 
under the captain's care. 


The will was executed in the preſence of two witneſſes 
only ; and therefore admitted on the part of the plaintiff, 
that it was not ſufficient to paſs lands and tenements in fee : 
but inſiſted, that if the teſtator had any leaſchold-lands or 
tenements in or near Fowey, a will, being duly proved 


Vor. I. : in 
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in the eccleſiaſtical court, was ſufficient to paſs them: and 
that chere ſhould be an inquiry for that purpoſe ; tor that 
on the authority of Roſe v. Bartlet, ut res magis valeat, the 
lcaſchold would paſs, as the freehold could not. 


Againſt which it was ſaid, the court would not put the 
parties to the expence of inquiry, where there was no 
ground for it: that there was any leaſchold was denied by 
the anſwer; which was not replied to. In the late caſe of 
Smith v. Smith, where one deviſed an arinuity for ever out 
of all his lands to a charity, it being clear, that it could 
not come out of the freehold, it was argued, that to com- 
plete the intent it ſhould take effect out of the leaſchold. 
But his Lordſbip held, that he would not alter the rules of 
law, merely for the ſake of making a void will take effect. 


It was next inſiſted for the defendant, that the goods, 
not being on board the Warwick at the teſtator's death, did 
not paſs. Although wills ſpeak from the making to ſome 
purpoles, as in the caſe of land, or a ſpecific thing, yet 
not in ſuch general deviſes of goods; which mean 
in ſuch a place, at the teſtator's death, like the deviſe of 
all furniture in a houſe. 2 Ver. 688, 739. and yet the de- 
viſe of furniture is more a ſpecific bequeſt than of goods 
on board a ſhip. The general rule in Swinburn, that the 
time of making the will, not of the death of the ceſtator, 
is to be regarded, has ſo many exceptions, that it can 
hardly be called general, Swinburn by ſpecific things 
means identified by the will itſelf ; but that is not the caſe 
here, which is like a deviſe of all his horſes in a ſtable, or 
hay or corn in a barn, meaning only thoſe at his death : 
and the confining the time of now on board to a few par- 
ticular things makes it like the caſes in Eg. 4b. 199, where 
money did not paſs, hecauſe ſomething particular was de- 
viſed beſide, and it ſhews a different intent. 


To which it was replied, that this would be a ſpecific be- 
queſt, if the goods were ſtill on board the Warwick; nor 
would it abate in proportion. The only difference is, that 
inſtead of mentioning them in a particular ſchedule, he 
has compriſed them all, and deſcribed them under the words 
goods in the Warwick ; and where the locality is mere del- 
cription, not eſſential to the deviſe itſelf, the removal is 
no ademption of the legacy ; for which there muſt be al- 
ways animus revecandi ; which is not ſhewn here. As to 


the caſes in Ver. there was a neceſſity for that 2 
ing 
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being things fluctuating and perpetually waſting; and there- 
fore determined to mean thoſe at the death: but no ſuch 
neceſſity for ſtanding goods. 


Lord CHANCELLOR. 


Though the plaintiff has not behaved according to the Devite of 


ſtrict rules of law, in poſſefling her legacy without the 
conſent of the executor; the ſtrict rules of the civil law 


do not hold here ſo as to be a forfeiture. It is not certain near Fewey, 
that the teſtator had any leaſchold in or near Forwey : and the will not 
by the anſwer it ſhould rather ſeem, he had not: It there — 


ſhould appear to be both (for I muſt take it, there were ,, 


trechold) and the law was with the plaintiff, ſo that ſhe hold: nor 


would be intitled thereto, it would be a ground for the di- 
rection of an inquiry; for the anſwer is not a poſitive ne- 
gation of any leaſchold. But if, let the fact come out 


how it will, the law ſhould be againſt the plaintiff, I ought by. 


not to direct an inquiry; which would be of no benefit: 
and I am of opinion, that though it ſhould appear the teſ- 
tator had leaſchold as well as freehold, the plaintiff could 
not be intitled. It is clear fince the caſe of Roſe v. Bart- 
let, that ſuch a deviſe ſhould be confined to the freehold, 
and the leaſchold ſhould not paſs, unleſs there were only 
leaſehold; for then they ſhould, that the will may have 
ſome effect. But the diſtinQion taken for the plaintiff does 
not hold ; for it is applying the reaſon in that reſolution in 
Roſe v. Bartlet to a different purpoſe from what it is there; 
where it is applied to the conſtruction of the words, the in- 
tention of the teſtator ariſing from the fat, Here it is 
a preſumed intent, ariſing not from the words, but from a 
defect in the execution of the inſtrument, and his ſuppoſ- 
ed knowledge in the law of that defect, and that he in- 
tended to paſs only what might paſs. But that defect in 
the execution of the inſtrument cannot warrant the court 
to make a different conſtruction from what it would if duly 
exccuted 5 which then would be, that the frechold lands 


only would paſs. Suppoſe a caſe (which though I do not A. ſeiſed of 
know to be determined, I ſhould not douht to determine freehold 
lo) of a perſon ſeiſed of freehold and copy hold in D. who 8 2 
ſurrenders to the uſe of his will, and deviſes all his lands ill not 
and tenements in D. to a child: there being a ſurrender, properly 
both freehold and copyhold would paſs, if the will was duly — 
executed according to the ſtatute of frauds : but if no ſur- his land- 
render to the uſe of the will, only the freehold would pals ; and tene- 


to which /ands and tenements generally mentioned ſhall be — * a 
wiieca 


applied; there being no ſurrender to the uſe of the will, n my 
2 to ao ſurren- 


the court 
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der to uſe to ſhew a different intent. Suppoſe that will executed in 
of the will, the preſence of two witneſſes, or of one only ; thoſe ge- 
will not neral words uſed ; and no ſurrender : though this were to 
fupply de- a child or wife, the court would not ſupply the defe& of 
rect of fur- ſurrender to the uſe of the will, or compel the heir at law 
to ſurrender the copyhold to the deviſee, becauſe the will 
not duly executed; when, if duly executed, the court 
would not have ſupplied that defe& : for ſuch variation of 
the conſtruction would be very dangerous, and might make 
terms, and perhaps terms attendant on the inheritance, to 

paſs. There 1s no ground therefore for an inquiry. 


What paſ- As to the next queſtion : undoubtedly no goods and chat- 
ſes by det tels in the houſe can paſs, but ſuch as were properly in poſ- 
— ſeſſion, not choſes in action; except bank notes, which the 
chattels in court confiders as caſh ; for theſe words may certainly ex- 
a houſe. tend farther than to bare furniture: and if any ready mo- 
e Sp ney in the houſe (if (f) not an extraordinary ſum, and juſt 
— received) that would paſs. In the Counteſs of Ayleſbury's 
caſe. I was of opinion, that by deviſe of all things in a 

houſe, money and bank notes paſſed to the teſtator's wife, 

and that the teſtator meant to conſider the notes as caſh : 

* but bonds do not paſs ; not admitting of a locality, ex- 

cept as to the probate of wills, &c. I think, there is a 

Difference difference between a legacy of goods on board a ſhip, and 
— agrly in a houſe : although I know of no caſe of this kind. The 
goods on general rule is, that in a deviſe of all goods in a houſe, 
board of that deſcription relates to the death of teſtator; and if re- 
_ 7 in moved, they would not paſs. The Duke of Beaufort's 
deute. caſe, 2 Ver. 539, but in ſuch a deviſe of goods on board 
In the for- a ſhip, it muſt be ſuppoſed to be done in conſideration of 
mer cafe the ſeveral contingencies and accidents they were liable to: 
we E , and if+ it ſhould be determined, that if by any accident 
8 they ſnould not be on board at his death, they ſhould not 
board at paſs; it would defeat ſeveral marine wills. If the goods 
teſtator's were removed to preſerve them, the ſhip being leaky, or 
mn che likely to founder; or if he is removed to another ſhip, 
latter caſe (which is a contingency he is ſubje& to daily) and he is 
if removed forced to obey : this would not defeat the legacy. But 
** farther ſtill ; upon ſuch a contingency, goods in a houſe 
would paſs: as ſuppoſe the goods removed on the account 

of fire ; and ſoon after, before they could be _—_— — 

teſtator 


(f) In Prec. in Chan. 8, by ſuch a deviſe, a ſum of money was held not BP 


to paſs, as being too large for teſtator to be ignorant of its being in his 
houſe; and if he intended it mould paſs, he would not have couched it un- 
der ſuch general words. 


®* 1 Brown, 127. 
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teſtator dies: they ſhould be conſidered as being in the 
teſtator's houſe at his death; and the legacy is not defeat- 
ed by that accident. So the removal of theſe goods out of (2 74) 
the Hip, it being a deſcription ſo precarious, — not in- 
fer an intention to revoke; which muſt always be in ſuch 
eaſes; or at leaſt an intention in the teſtator in the crea- 
tion of the legacy, that if the goods ſhould not be there at 
his death, they ſhould not paſs. As to the ſuppoſing a dif- 
ferent intention from the word now in the ſubſequent gift; 
that rather turns againſt the defendant. There might be 
| ſomething 1n it, if that clauſe of the plate was not intro- 
{| duced for a particular purpoſe, for the ſake of the deviſe 
I over, not to increaſe the bequeſt ; which makes it like the 
I caſe, where the executor was held not to be excluded from 
the reſidue by the bequeſt of a particular thing, becauſe it 
© | was not mentioned for the ſake of giving any thing new, 
but of the limitation. 


Potter verſus Potter, Fuly 6, 1749. Caſe 138. 
| ; Rolls. 


PON a bill to eſtabliſh the will of the late Arch- The court 
. biſhop of Canterbury, it was objected for defendant, ..... the et- 
+ | the heir at law, that the will was not proved; and that the tabliſhmenc 
-] anſwer only believed a will was made, but did not directly of 2 will 
admit it, and was not replied to: and that in the late caſe d o 
of Ogle v. Cook, December 10, 1748, Lord Chancellor admitted. 
would not eſtabliſh a will not ſufficiently proved, but or- Ante. 
dered it to ſtand over. 


And the Mafter of the Rolls ſaid though it was generally 9 
true, that what the defendant believes, the court will be- 


ſieve; yet there was no precedent, where the court decreed | | 
, © | theeſtabliſhment of a will not proved or admitted by the heir 

„itt law: and the cauſe muſt ſtand over with liberty to reply. 
t 

c 

1 Lewis verſus Hill, July 6, 1749. Caſe 139. 

e 

* IR Roger Hill upon his marriage covenanted, that Whetber 


oger . 80 heir at! 
he, his heirs, executors or adminiſtrators ſhould pur- arty, 


chaſe a good eſtate of inheritance in fee, free from all perform. 
charges, c. of the yearly value of 600/. or more; which ance of a 
© | lands ſhould be ſettled to his uſe for life, afterward part conepant in 


marriage 
F thereof articles to 
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purchaſe. thereof for a jointure, and the whole upon the iſſue of the 


and ſettle. marriage, remainder to his right heirs for ever. 
lands. 


— He afterward purchaſed lands, which he did not ſettle 
venant ſa- according to the covenant, but deviſed away in different 
tisfed. manner: and after making the will he purchaſedthe inheri- 
( 27 5 tance of ſeveral houſes in London, and ſome lands of 70l. 


per ann. and died without performing the covenant. 


The bill was brought by the plaintiff and his wife, as 
heir at law, againſt the perſons intitled to the perſonal eſ- 
tate, to have the covenant performed by the 
lands of 6o0l. per ann. thereout. 


For plaintiff. The firſt queſtion is, whether the heir at 
law is intitled to come into equity for a ſpecific perfor- 
mance of theſe articles againſt the executor ? which queſ- 

tion has often ariſen ; and was determined at laſt, that he 
Tal, 80. is. Lechmere v. Lechmere; Vernon v. Vernon; and De 
1 v. Smith, on a bill of review, March 26, 1746. Eve 
1732. claimant under the artieles has ſuch right: and therefor 
the plaintiff, though ſtanding in a different light from the 
others, has the ſame right to have them ſubſtantially per- 
formed, on the ground that things, which ought to be 

done, are looked on here as done. | 


Next whether what has been done ſhalt amount to a per- 
formance ; although not done by deed, it ſhall have the 
lame effect; which is the foundation of Blandy v. Widmore. 

ver. 729, and that depends entirely on the intent; becauſe he is maſ- 
ter, as between his own heir and executor what ſhall be 
conſidered as land, what as money, and whether he will 
leave an equivalent to the perſon, to whom he was under 
an obligation; as in Wilcox v. Wilcox, 2 Ver. 558. The 
general heads, from which this intent is to be colleQed, 
are from the nature of the act, the ſort of purchaſe and 
poſitive expreſs proof; of the laſt of which there is none 
here. It can only be implied from his purchaſes, that he 
meant to apply them to the covenant : the force of which 
preſumption may be taken off: as by a ſale or deviſe in- 
conſiſtent with the covenant : nor can it be ſaid, there 
was a ſpecific lien by the articles. It was ſo held in 
Deacon v. Smith, and that the intention was the rule. If 
then the preſumption is deſtroyed as to eſtates purchaſed 
before the will, much leſs does it hold as to thoſe ſubſe- 
quent; for as to the 70l. per ann. they were parcels of land 


joining the eſtate, for the convenience of which they were 
purchaſed, 
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purchaſed, not with a view to anſwer the covenant: as to 
the houſes, they from their nature being different from 
lands, and a wearing eſtate, cannot anſwer the covenant, 
by which was meant land: ſo that if it had been the bare 
ground rents, which it is not, that would not do. It was 
held in the caſes before mentioned, that reverſions, which 
were argued to be a ſatisfaction pro tanto, could not be fo 
applied. Though a ſettlement of lands is not always in 
contradiction to houſes, theſe houſes could not he a pur- 
chaſe proper to be ſettled on the iſſue : nor could tithes be 
ſettled under theſe articles. 


For defendant. "Theſe purchaſers ſhall be conſidered as 
anſwering the ſettlement ſo far: and the purchaſe of houſes (2 7 6) 
es in poſſeſſion, being an inheritance, is a compliance 
with the covenant. By deviſe of lands in a place, houſes, 
if no lands, will paſs: nor ought this to be ſent to the 
Maſter to ſee, whether it is a proper purchaſe. 


Lord CHANCELLOR. 


I will look into the caſes cited : but though I muſt go as 
far as the precedents, I will not go farther in decreeing a 
performance. 


The cauſe was afterward compromiſed. 


Debenham verſus Ox, July 7, 1749- Caſe 140. 


had over Thomas Yerle, the plaintiff's grandfather, an old u ano. 
man of eighty-two, that he ſhould diſpoſe ef his whole eſ- ther's ef- 


e decreed to 
Fer plaintiff, It was inſiſted, that ſuch bonds ought not be geliver- 


to be encouraged in equity; being upon a conſiderat ion ea — 
contrary to the policy of the law, and like marriage brocage 7-w* 
— won os - TS _ 


(2) 4 Wms. 394. Talb. 97. 5 Burr, 2698. 1 Brown, 124. 


CASES Argued and Determined 


For defendant. A bond is not reſcindable merely, becauſe 
gratuitouſly given; for a voluntary bond may create a debt, 
unleſs ſome fraud. Marriage brocage bonds are inconve- 
nient to the public on this foundation, that theſe contraQs 
ſhould be made on other motives than thoſe of intereſt, and 
are almoſt reſcindable of courſe in equity. In Beckly v. 
Newland, 2 Wms. 182, though a kind of partition treaty 
of a man's eſtate before his death, it was carried into ex- 
ecution. 


Lord CHANCELLOR. 


This is new in ſpecie ; there being no caſe of a bond by 
way of reward for influence over another perſon's eſtate, 


or the benefit of the obligor. As to the bond itſelf, it is - 


admitted to be given without any conſideration : and that, 
which is inſiſted on, would be going further than the policy 
of the law will admit, which ought not therefore to pre- 
vail; eſpecially as the grandfather from his age was proba- 
bly weak, and thence more liable to ſuch influence. I re- 
member a paſſage in Tully of a will obtained by doing com- 
plaiſant and flattering offices about a perſon, Blanditiis, 
&c. Beckley v. Newland is different; the contract there be- 
(2 7 7 ing framed on a contrary principle to this, viz. the avoid- 
ing all undue influence. Vet this is not like marriage bro- 
cage bonds ; which proceed on another ground, that no- 
thing inconſiſtent with the open contract on marriage 
ſhould be done. 


Indeed there is hardly a caſe of a bond ſet aſide for fraud or 
improper conſideration, but it ought to be with coſts, from 

Yhe bad ingredient ; but this differs; the plaintiff himſelt 

ing particeps criminis 3 ſo that if it had not been for the 

Bonds in Ingredient of public policy, he could hardly have come here 
fraud of for relief. (h) In all thoſe caſes the court ſets them aſide, 
marriage a- not for the party's ſake, but for the benefit of the public: 
rreements as a marriage brocage bond: or a bond by the huſband to 


i . f 
public yo. return part-of the wife's portion to her father, without the 


Cofts, But as to coſts : the defendant ought not to pay them. 


cy. privity of the huſband's relations; or on the other band a 
| contract to give back part of the eſtate. In all this, the 
'- huſband has done wrong, and is particeps criminis; yet 
becauſe the objection, that infects the bond, ariſes from 

public conſideration, the court will rclieve z yet in ſeveral 


caſes have not given coſts : that is where the huſband * 
x c 


(h) Supra, 503. 2 Vol. 264, 375, 


OO — — — — 
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ſelf has come to be relieved, againſt what he has done with 
his eyes open. And here the plaintiff himſelf ſolicited to 
give this bond, and got it prepared : the bond therefore was 
given upon undue conſideration, which ought to receive 
no countenance in a court of equity, and ſhould be deli- 
vered up. But by reaſon of the part the plaintiff himſelf 
2ppears to have had, no coſts on cither fide. 


SY 
it 
Lord Trimleſtown verſus Colt, July 8, 1749. Caſeiat. 


(i) I SAAC COLT having by will given his daughters p,,,ers 
portions, charged firſt on the perſonal, then on the portions by 
real eſtate, with intereſt in mean time for their mainte- _ charg - 
nance; the queſtion was, what rate of intereſt ? Dad 
on real eſ- 

The daughters contending it ſhould be 5 per cent. legal tate with 

intereſt being always meant by intere/t in general, it being — fos 
lo determined where upon perſonal eſtate; and this being ,,,c.. ſo 

a proviſion for a child by a father was with a liberal view. far as ths 
perion e 


Againſt which it was inſiſted, there ſhould be but 4 ent, they 


per cent. this being to be eſteemed as an original charge — 9 l 


on real eſtate. (2 7 8) 


Lord CHANCELLOR. 


It theſe legacies were merely to come out of perſonal, 
which was ſufficient, being given with intereſt, it ſhould 
be conſidered as legal intereſt : but if the perſonal eſtate 
is deficient, \it ſhould be conſidered as a charge upon real. 
| will not ſay, but there may be caſes, where charges in 
general on lands with intereſt may be conſidered as legal 
intereſt 3 but there is ſomething particular in this being 
expreſsly for their maintenance; which makes it a middle 
caſe, and different from a general charge with intereſt in 
mean time: the reaſonable conſtruction being to deter- 
mine it to be ſuch rate of intereſt as is uſually given for 
maintenance in caſe of a portion charged on land, (k) 
VIZ, 4 per cent. So far therefore as the perſonal eſtate is 
deficient, let it be but four, 


Kemp 


(i) Prec. Chan. 337, 405. 2 Wms. 419. 2 Atk, 343. 2 Vol, 487. 
(*) Ante, 171. 2 Vol. 239, 
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Caſe 142. Kemp verſus Weſtbrook, July 8, 1749. 


Statute of HE bill was brought by an aſſignee under a commiſſi- 
limitations. on of bankruptcy againſt Cordwell, for the re-delivery 
— — ol jewels and plate pledged by him to the defendant, who 
a bankrupt had alſo given a promiſſory note for the delivery over of 
tor delivery thoſe goods to the aſſignee, or the value of them, upon the 


of oods 7 . . 
; pede * aſhgnee's paying him all that was dis. 
— The ſtatute of limitation was inſiſted on by way of de- 


withſtand- fence; which, being to quiet poſſeſſion, is in general to 
— 2 be conſtrued favourably. Beſide the plaintiff has no right 
mitations. to come into equity; this not being like the caſe of a real 
eſtate, where time is given for payment, and on non- 
payment to veſt in the mortgagee ; for there a remedy 
muſt be in equity, as none at law : but this is a mere 
pledge; and if this is allowed, there would be an infinite 
number of ſuch bills for the redemption of ſuch depoſits. 
Trover will lie for this, in the ſame manner as if the pawn 
was diſpoſed of, and damages for the converſion : and then 
after the time limited by the ſtatute for an action of tre- 
ver, it could not be recovered, notwithſtanding the right 


to redeem. 


Lord CHANCELLOR- 


1 Bu!. 36, There is no colour for the ſtatutes being a bar to this de- 
Pawnor has mand: no time being given for redemption, Cordwell had 
—— time during life to redeem, according to the caſe in Bul- 
where no flrode, Then ſo had the aſſignee till tender or payment 
'ime given of the money; before which, on the face of the note, tro- 
eng ver would not Iye. It is ſomething like the caſe of a re- 
mainder mainder man expectant on an eſtate for life or years, to 
man not whom a right to enter or bring an ejectment is given by the 
bound to forfeiture of the tenant for life or years: yet he is not 
150 Sug bound to do fo ; therefore if he comes within his time after 
of the par- the remainder attached, it will be good, nor can the ſtatute 
ticular te- of limitations be inſiſted on againſt him for not _— 
2 es within twenty-years after his title accrued by forfeiture. 

within his Will not ſay in general, that there is a right to come into 
time after equity in every caſe to redeem pledged goods : yet there are 
the re. caſes, where it may be. As the pawnee of ſtock — — 


minder 
attached. 
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bound to bring a bill of forecloſure of the equity of redemp- the ſtatute 


tion of the ſtock, but may ſell it, and notwithſtanding, the — 2 


mortgagor may bring a bill here, for an account of what is not bar. 


due, and to have a transfer to him. But there is a ſtrong In whatcaſe 


reaſon for it in this caſe ; the plaintiff, being an abſolute 3 bill may 


ſtranger to what is due, has a right to come here to know , ——_ 


tt, in order to make a tender, which he cannot do without pledged 


tendering the preciſe ſum ; and therefore could never make goods. 
it, if not allowed to come here firſt to know that ſum. 


2 
Underwood verſus Hithcox, July 11, 1749. Caſe 145: 


HE defendant articled with his uncle for the purchaſe 

of a copyhold eſtate in fee. The plaintiff ſoon af- 

terward propoſed to the defendant to purchaſe this eſtate 

from him : and an agreement was entered into for that 

purpoſe, The uncle ſurrendered it to his nephew and his 

wife, and to the heirs of their bodies, remainder to the 
nephew in fee. 


For plaintiff. It was inſiſted, that the defendant's thus 
taking a conveyance of the legal eſtate in a different man- 
ner from what he was intitled to in equity, by placing the 
eſtate in his wife voluntarily, and without conſideration, 
was fraudulent, and made him guilty of a breach of truſt 
with reſpe&t to the plaintiff, in contradiction of whoſe 
agreement with the 2 it was; of which agreement 
the court therefore ought to decree a ſpecific performance. 
The uncle might have been compelled to carry thoſe arti- 
cles into execution, and ſhould therefore be conſidered as 
truſtee for the defendant, and as to the objection, that the 
conſideration by the plaintiff was inadequate ; the annual, 


I not the groſs value of the eſtate is only put in iſſue ; and 


—_— the defendant ſhall not examine as to the groſs 
value. | 


Lord CHANCELLOR. 


The rule of equity in carrying agreements into a ſpeci- Specific 
hc performance is well known: (1) and the court is not reg * 
obliged to decree every agreement entered into, though agreements: 
or valuable conſideration, in ſtrictneſs of law ; it depend- in what 
ing on the circumſtances. And undoubtedly every agree- cles de- 
ment, of which there ſhould be a ſpecific performance, 


oug ht 


(1) Ante 220. 


x Brown, 396. 
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ought to be in writing, certain, (m) and fair in all its parts, 
and for adequate conſideration : and on all the circum- 
ſtances of this caſe there is not ſufficient ground to decree 
this; the principle argued for the plaintiff, although in 
general true, not being applicable to the preſent caſe. If 
a voluntary conveyance of an eſtate without conſiderat ion 
is made for the benefit of his own family, or any one elſe, 
| by one who 1s indebted at the time of the ſettlement, or 
— ng ſells it afterward, it is fraudulent by the ſtatutes Eliz. which 

raudulent —_— - s 
within the place it in the purchaſer for valuable conſideration againſt 
ſtatutes of the volunteer. And therefore in this court, if a perſon 
Elizabeth, intitled to an eſtate to himſelf and his heirs, takes a con- 
veyance of the eſtate, ſo as to put a right in another, the 
court will confider it as fraudulent ; upon which kind of 
equity the court has gone. As if a bend, or mortgage, or 
conveyance of the eſtate" is taken to himſelf and his wife, 
making her joint purchaſer, obligee, or grantee, ſo as to 
intitle her to ſurvivorſhip if he dies in her life; yet that 
ſhall be conſidered as a mere voluntary a& with reſpe& to 
creditors, and fraudulent : although as between the wife 
.and the heir or executor it ſhall prevail, becauſe his gift is 
ſufficient to exclude them : and if it reſted fingly on that, 
I ſhould think it would be fo here. But that muſt be in a 
caſe where the huſband, as a purchaſer for a conſideration 
moving from himſelf, is to pay the price for the eſtate, 
and no conſideration of bounty arifing from a third perſon, 
inducing him to make the conveyance in that manner. 
And here the uncle, from whom the eſtate moved, not 
caring for the management of the eſtate, intended to make 
a conveyance for the benefit of his nephew, and as a 
bounty to him and his family, and to go in that manner : 
nor was the conſideration adequate between the uncle and 
nephew; upon which if the uncle had infiſted on a bill 
brought by the defendant for a performance, the court 
would not have decreed it : therefore not to be conſidered 

as a truſtee, 


Next as to the plaintiff's agreement, I am of opinion, 
that it 1s not under ſuch circumſtances, as that the court 
ought to decree a performance againit the defendant ; for 
the conſideration appears inadequate, though unſkiltully 

put 
f 

(m) 2 Veſ. 52. Eſtate ſold for a ſum of money and an annvity, as the 
agreement was fair, a ſpecific performance was decreed, though the party 
died before any payment of the annuity, 1 Brown, 156, where there was 
= concealment on the part of vendor, a ſpecific performance denied. 1 
Brown, 440. Agreements not to be ſet afide but upon broad grounds. 
2 Brown, 17. 
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put in iſſue: but it would be a very nice rule to go by, 
hat becauſe only the annual value is put in iſſue, the groſs 
© 7 ralue ſhould not be examined to: yet if the plaintiff in- 
=] ſts upon trying the value, I will not preclude him from 
it; but then he ſhall pay the coſts on the diſmiſſing this 
bill: otherwiſe not. 


Upon the whole, it is too hard to decree the defendant 
to make a ſurrender of this copy hold eſtate for fo inade- 
quate a conſideration. 


(281) 


Burleigh verſus Pearſon, July 12, 1749. Caſer44- 


F FJ ERCULES BURLEIGH, previous to his marriage, Power of 
by a deed of truſt declared the uſes of a copyhold appoint - 

eſtate belonging to his wife; reciting, that to make a pro- mtg 

| viſion for the maintenance and preferment of ſuch younger well execu- 

children which they ſhould leave unmarried, and unad- ted. 

| vanced or otherwiſe provided for, at their deaths; and for 

+ 1] raiſing ſuch ſums as they think requiſite for the fortunes 

©] and preferments of ſuch younger children, the truſtees 

mould raiſe 1000/. to pay the ſame to ſuch younger chil- 

©] dren in ſuch manner and proportion as they ſhould ap- 

point by writing; and in default of appointment by both, 

then to the ſaid younger children or ſome of them, as the 

ſurvivor ſhould appoint by writing or will: in default of 

appointment, equally to be divided among them 


The huſband ſurviving, and being 80 years old, and 
having the plaintiff and four younger children, makes an 
| appointment by will; giving 5c/.,to be paid for Finlay, 
| who had married one daughter, in ſatisfaQion of a bond 
7 of 50. which he owed, and for which the elder ſon was 
joined in ſecurity ;: 125/. to Campbel, who had married 
another daughter: the remaining 825 to his fon John; to 
the other ſon Henry, nothing. 


In ſupport of this execution of the power it was argued 
for John, that it was in the power of the parties to make 
an unequal appointment, even ſo as to give it all to one, 
as appeared from the words; which diſcretionary power a 
court of equity will not take —_ unleſs on the foot of 
injuſtice by making a bad uſe of it; which inequality 
could not he ſaid to he: Auſten v. Auſten, by Lord Talbet. — Tal. 


Fot 
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For the other three younger children it was argued, 
that the power was not completely executed: the defects 
therein could not he ſupplied in this court : and it ſhould 
be ſet aſide. In the caſe of Shadwell his Lordſhip held, 
that this court would not ſupply any defect to ſupport inc- 
quality : wherever diſcretion 1s abuſed, the court will in- 
terpoſe; as where colluſion, or an illuſory ſhare is given 
to one; although not for inequality alone whether left to 
diſcretion ; citing alſo Menſey v. Walker by Lord Talbot. 


Lord CHANCELLOR. 


The deed, by which this truſt is created, is certainly 
very inaccurately penned, but a reaſonable conſtruction 
muſt be made : and that from the intent of the parties 
tully declared in the beginning of the deed which is the 
leading clauſe; and therefore other doubtful words, 
if any, ought to be controuled and conſtrued by that 
plain declaration of the intent, which was to make a 
proviſion for thoſe younger children, who ſhould be left 
unmarried, c. to which deſcription the word ſuch is plain- 
ly relative. And, after unmarried, muſt be conſtrued or : 
and the negative muſt run through the whole, otherwiſe 
it is abſurd ; for they certainly meant unprovided for; and 
then a child though married, if not advanced or otherwiſe 
provided for, would be the object of the power: and in 
this ſenſe he has uſed it in his will. Then ſuch, refers to 
the deſcription before, the governing clauſe through the 
whole, and does not mean a general power to appoint to 
one or two; for all muſt have ſome. The contrary con- 
ſtruction would overturn the intent; 1 to give 
the whole to a child even provided for, and to leave the 
reſt unprovided. But the moſt doubtful part, and moſt in 
favour of John, is from the words or ſome but it would 
be ſtrange to conſtrue this deed, fo as to leave greater 
power to difinherit in the ſurvivor, than was given jointly; 
eſpecially if the huſband ſurvived, as happened, when it 
was the wife's eſtate. The addition of ſome, mult mean 
tome of thoſe under the qualifications before deſcribed, in 
the ſame manner as ſuch. Another inaccuracy occurs af- 
terward, in caſe of no appointment ; for it muſt not be 
conſtrucd to be divided among all, as well provided for as 
not; but means the ſaid younger children, viz. unpro- 
vided. Then the execution of this power mult fall to the 
ground; Henry having nothing; and Mrs. Finlay but 5c. 
to pay a debt of her huſband in exoneration of the elder 
ſon ; not being given for her benefit, although by 3 

ity 
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ſity the diſcharging her huſband's debts might tend there- 
to; for it might be otherwiſe : but a father having ſuch a 
power cannot, unleſs he has a power to annex a condition, 
reſtrain a child's ſhare to the payment of a particular debt ; 
for there may be a defence to that debt. Not that I fay, 
the court might not hold the execution good, and the 
condition void ; but to what purpoſe, when it would be 
contrary to the intent of the power ? According to which, 
this cannot take effect; therefore it is void in the whole, 


and this 1000/. mult be equally divided, 


_— —B 
— —— —— 


Johnſon verſus Mills, July 17, 1749. Caſe 145. 


LLS, having abſconded, wrote letters to Upon a fu- 
his creditors, aſſigning to them his right to — 
200cl. which would be due to him in right of his wife, 55 
after the death of his mother-in-law Mrs. D'la Creuſe, executor 


who had an intereſt for life in the fund, out of which it will be o- 


was to come, and was executrix of her huſband the cove- — 
nantor in the articles. — 


The creditors of Mills bringing this bill to have the 8 
2000/. ſecured for their benefit, and ſet apart during her (2 3) 
life, as a fund for their payment after her death; ſhe op- 

poſes it, as having a right not to have it taken out of her 

hands, ſo as not to have power over it; for that the court 

never decreed a fund to be ſet apart for a debt, which was 

not to be paid by the contract itſelf till a future time, un- 

leſs where danger of loſs or inſolvency ; for then legatees 
might be intitled to ſuch an equity before the time of pay- 
ment on the foundation of juſtice ; and that the fund liable 
might not be waſted. But a difference ariſes between the 
caſe of a legacy and a demand by contract; for by giving 
a legacy the teſtator himſelf creates a ſpecific lien on his 
allets : whereas to affect her during her life would be a 
departure from the articles, unleſs ſhe was intended to be a 
mere truſtee : nor could the plaintiffs come againſt the 
original debtor or contractor during his life, and therefore 
not againſt his repreſentative. 


Lord CHANCELLOR. 


I thought nothing was better ſettled, than what is now 
endeavoured to be made a queſtion : that wherever a de- 
mand was made out of aſſets, certainly due but pay- 
able at a future time, the perſon intitled thereto might 

come 


(284) 


CASES Argued and Determined 


come againſt the executor, to have it ſecured for his benefit, 
and ſet apart in the mean time, that he might not be ob- 
liged to purſue theſe aſſets through ſeveral hands. Nor is 
there any more uſeful part of the juriſdiction of this court 
in the adminiſtration of aſſets : therefore it is admitted to 
be done 1n the caſe of a legacy always, although contingent 
and payable at a future day, ſo as that it might fall into 
the bulk of the eſtate : and this is done to ſecure the in- 
tereſt of every party of courſe as a common equity, with- 
out expecting any ſuggeſtion of inſolvency of the executor, 
or of waſting the aſſets. Nor is there any ground for the 
diſtinction taken between a legacy and a demand by con- 
tract: if any, it is rather ſtronger in the later caſe, than 
that of a voluntary legacy. But in no caſe can you come 
againſt the original perſon, which would be for this court 
to decree a better ſecurity, you having truſted to that riſk 
during his life. But the court diſtinguiſhes between the 
caſe of the original debtor and repreſentatives ; for in the 
former the truſt is in the perſon, which is liable; in the 
latter the aſſets are liable, which this court will purſue far- 
ther than at law into whatſoever hands; conſidering it as 
the fund, although no ſpecific lien. Againſt an execu- 
tor the action is in the detinet only; the wrong ariſing from 
his detaining the aſſets, which are the fund for ſatisfac- 
tion : — the heir it is in the debet and detinet; he is to 
diſcharge himſelf by pleading no aſſets, or not beyond 
ſuch a ſum. Mills himſelf would have a right to this 
equity againſt her, to have this fund ſecured : then ſo will 
the perſons ſtanding in his place. Her two capacities arc 
mixed in the objection made to plaintiffs ; but that is iniſ- 
pleading ; for they are different, one in her own, the 
other in another's right. If the teſtator had made a ſtran- 
ger executor, who would have ſtond in his place, and had 
the aſſets in his hands, ſhe herſelf, or Milli, or thoſe in 
his place, if ſhe would not, might have brought a bill 
againſt that ſtranger, to have this ſet apart for benefit of 
the perſons intereſted. Then that equity will not be va- 
ried, becauſe of the perſon made executor : and if the eſ- 
tates, which are the fund, are leaſchold, the court will or- 
der ſufficient to anſwer this demand to be ſet apart, as the 
court would do, it they were mortgages. 


Barneſly 
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Barneſly verſus Powel, July 18, 1749. Caſe 146. 


FTER a very long trial by a ſpecial jury a verdict was Ante, 119. 
A brought in againſt the will; with an indorſement q Augutt 
that it was grounded on forgery, and not on any defect in 748. 
the execution. | 


Upon the equity reſerved it was argued for the plaintiff, p,,yey of 
that the trial had made an end of the queſtion as to the a will. 
real eſtate 3 and the decree in the court of Exchequer, that 
the will was well proved from the plaintiff's conſent, ought 
not to ſtand in his way ; for though this court cannot re- 
verſe it, they may decree, that it ſhall not be made uſe of 
againſt the plaintiff; and injunctions have been granted to 
the Exchequer, where it has claſhed with this court. 1 Ver. 

220. As to the perſonal eſtate, though this court cannot 
ſet aſide the probate of the prerogative court, it may decree 
the executors, who have acted ſo ill as by impoſition upon 
the plaintiff, to get this conſent to the admiſſion of that, 
which is a forgery, to be truſtees for the plaintiff; ſince by 
their iniquity they have prevented his getting redreſs in the 
Ecclefraſtical court, where the probate is final, the time for 
3 appeal being lapſed : but ſuppoſing it not ſo, the validity 
of a deed, as the conſent by proxy is, cannot be tried 
there. In a late caſe where the defendant burned a will, 
in which was a legacy to the plaintiff, ſo that it could not 
be proved in the Eccleſiaſtical court (which cannot prove a 
will on looſe parts of the contents of it) yet on evidence of 
there being ſuch a will, and the defendant's deſtroying it, 
the court decreed the legacy to the plaintiff, as the deten- 
dant by his own iniquity had prevented the plaintiff from 
coming at it. So in Thyn v. Thyn;z and in caſes where 
the party has not been deſtitute of a remedy, the court 
has * deeds void for fraud; and have at the ſame 
time confidered the perſons, in whom the legal eſtate 
| veſted, as truſtees, to prevent injuſtice to thoſe, in whoſe 
| favour the deeds were fe aſide. In Tucker v. Phips, July 
| 10, 1746, the plaintiff's bill was as legatee under a will, 
which, it was ſuggeſted, the defendant had unduly ſup- (28 ) 
preſſed. The anſwer introduced another queſtion of the 5 
lanity of the teſtator; which belonged properly to the 
Eccleſiaſtical court: yet his Lordſhip entered into evidence 
thereof ; and being of opinion that the ſanity was proved, 
would not put the parties to a ſuit in the Ecclefiaftical court, 
but directed immediate payment of the legacy: citing 

Vox. I. 2 there 
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that of inſanity; which in ſubſtance is forgery : and 2 
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there Lord Hundſdon's caſe, Hob. rog. And ſeveral in- 


ſtances might be put, where circumſtances give this court 
a juriſdiction, which it had not primarily; as ſpoliation, 
and therefore forgery will: although in Branſby v. Ker- 
ridge, the truſt decreed by Lord Macclesfield was reverſed 
by the Lords, it is difficult to ſee upon what reaſons : But 
in Eg. Ab. it ſeems to be, becauſe a trial was not firſt di- 
reed. Upon the will of one Roe, Sir Robert Jacob, who, 
when deſired to write a will, had put himſelf in executor, 
was decreed a truſtee, 


For defendant. The right to the real eſtate cannot be 
now diſputed ; but the verdi& muſt be confined to that; 
but as to the perſonal, neither the court or jury had any 
right to examine into it; nor could this court dire& it. 
Branſby v. Kerridge ſhews, this court ought not to inquire 
into fraud in obtaining a will of perſonal eſtate : which, 
if ever it could have been done, would have been done in 
Archer v. Moſſe, 2 Ver. 8. In Paſchal v. Pickering, Ma 
7, 1746, the plaintiff and Mrs Wiſeman (the defendant's 


teſtatrix) were intitled to the whole of Lady Brumpton's 


eſtate: and the plaintiffs brought a bill, charging that 
there were two teſtamentary writings; in one of which 
Mrs. Viſeman directed a note due to her from the plaintiff, 
to be given up to the plaintiff: by the other ſhe directed, 
that whatever became of a ſuit, which had been inſtituted 
for the perſonal eſtate, ſhe gave it all to the plaintiff; 
which writings the defendant had concealed and torn: and 
as every thing ſhould be preſumed in odium ſpoliatoris, the 
plaintiff claimed the whole, and to be relieved againſt an 
action upon that note. The queſtions were, whether a 
remedy was not proper in another court? and ſuppoſin 

ſo, whether this ſpoliation was a ground to proceed on 

His Lordſbip held, that the papers were both teſtamentary 
in their nature, and therefore proper for the Eccleſiaſtical 
court: that as to perſonal eſtate, it was determined in 
Branſby v. Kerridge, that this court had no right : and 
that as to ſpoliation, though the court has gone a great 
way; yet there is no caſe where it has gone ſo far as to di- 
rect the enjoyment of perſonal eſtate on the foot of a will: 
that in the caſe of one Payne, where an interlineation ap-. 
peared on producing the will, the Lords commiſſioners woul 

not determine it, but gave liberty to apply to the Eccleſi- 
aſtical court. So his Lordſbip would not relieve, but retain- 
ed the bill till proof in the Ecclefiaftical court of thoſe teſ- 


tamentary ſchedules. The preient caſe would extend to 
re 


re 
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are ſeveral inſtances, though unfortunate, where a will 
has been found void for inſanity as to real eſtate, and not 
as to perſonal ; which, if it be a defect in the law, wants 
the remedy of the legiſlature. Application may be in this 
caſe to the Eccleſiaſtical court; which may relieve by ap- 
peal to the delegates, or commiſſion of review, or by letters 
of adminiſtration ; for they have ſuch power, as incident 
to their juriſdiction, to correct their own proxies if obtain- 
ed improperly, and to relieve themſelves as well as the 
party, from ſuch groſs impoſition : ſo as they may ſet aſide 
adminiſtration obtained by fraud, in concealing a will or a 
probate appearing forged, Nor is it ever too late; for no 
length of time can give a ſanction thereto. The plaintiff's 
proceeding is on an inconſiſtent foundation, that the de- 
tendants, the executors, are intitled to the perſonal eſtate 


the decree determines to be forged. But the plaintiff can- 
not be intitled, unleſs an inteſtacy appears ; which cannot 
appear, till tried in the Ecclefrafical court: nay, the con- 
trary appears as two other wills, prior to the forged one, 
are in the anſwer ſet forth, wherein Powel is made reſiduary 
legatee ; one in 1735, all in the hand writing in the teſta- 
tor, and atteſted by him, but without witneſſes : the other 
an unexecuted draught, without date, which is a ſufficient 
teſtamentary ſchedule ; the benefit of which would be ta- 
ken away by ſuch an immediate decree, even from other 
legatees, who are not parties. No evidence appears that 
Powel colluded in forging that will; for he oppoſed it, till 
proved and eſtabliſned in the prerogative court: and as a 
conſequence of that oppoſition was obliged to pay the coſts 
of that ſuit in the Excheguer, by an annuitant under the 
will, 


Lord CHANCELLOR. 


This is a caſe of a very extraordinary nature, and ſuch 
as, I hope, I ſhall never ſee again. By the tranſaction 
and management between the parties ſomething ariſes 
new ; as there always will, as there are ſo many ſpecies 
and inventions of frauds ; to corre& which the court muſt 
apply their rules and the principles of them, as far as they 
Can. 


+ xa hoe ere TR h S bel . 


As to the real eſtate, there is very little difficulty; the 
will being the proper ſubject of the common law and ot 
equity, in reſpect of the aſſiſtance which this court gives 
to come at the proper trial. om verdict, not 4 

2 0 


58. 


by a probate of a will as valid, which the former part of 


(2860) 


Decree of 
exchequer 
that a will 
is well 
proved, 
which is af. 
terward 
tound forg- 
ec here; 
this court 
wili decree 
that no uſe 
ſhall Ve 
made 
thereoſ. 


CASES Argued and Determined 


of by the defendants themſelves, is the ſtrongeſt founda- 
tion for the court to go, as far as it has juriſdiction: and 
it is admitted to be concluſive. In conſequence of which, 
and of my former opinion, the plaintiff muſt be relieved 
againſt all agreements, writings, or aſſurances, obtained 
by any of the defendants ſince his father's death, to be de- 
| livered up to be cancelled ; as muſt alſo the poſſeſſion of the 
| real eſtate, with an account of the rents received. As to 
(2 8 7) the decree in the Exchequer obtained by the plaintiff's con- 
ſent, that the will was well proved, and an annuity eſta- 

bliſhed {the effect of which is now over, as the annuitant 
is dead) the beſt direction is, that Powel, party to that ſuit 
and claiming under that will, be reſtrained from ſetting 
up that decree in reſpe& of the real eſtate, or claiming 
any benefit thereby. As to his paying coſts thereof it was 
not founded on his oppoſition, but the coſts followed the 
juſtice of the demand by the annuitant, as it does in a ſuit 


for a legacy. 


As to the perſonal eſtate, I left it open in the decree, 
that the plaintiff ſhould be intitled to relief in ſuch manner 
as was agreeable to equity; becauſe I ſaw, there might be 
litigation concerning the manner of getting that relief: 
whether immediately, or by leaving the plaintiff to ſue in 
the eccle/ra/tical court; both which are thereby taken in, 
which it would have been improper to have determined 
before; for if a verdict for the will, that would be out of 
the caſe, Undoubtedly the principle laid down for the 

Will of defendant is true, that the juriſdiction of wills of perſonal 
ſonal effare Eſtate belongs by the conſtitution to the eccleſiaſtical court; 
examinable according to which law it muſt be tried, notwithſtanding 
in ecclefiaſti the will is found forged by a jury at law by the examination 


dae ur; of witneſſes ; which is ſometimes unfortunate : cauſing 


but this A g 
court will different determinations, as I have known it. Nor can 


avoid, if this court help it; but the parties mult take their fate, if 
poſſible, the by the ſtrict rules of law it is ſo. But I will lay hold of 
pacing it any ground to alter that; nor give way, if I can avoid it, 


there after . 9 
the will has to run the hazard of theſe different determinations, and 


been found to try this will, ſo ſolemnly determined by examination o 
_—_— 4, witneſſes viva voce, again in the eccleſiaſtical court upon 
om the Examination by depoſition. Somethin of what the plain- 
real eſtate, tiff infiits on as a method to avoid this, fell from me at 
and will go the hearing: and as to the general objection thereto, of 
as far 3 breaking in upon the juriſdiction of the eccleſiaſtical court, 
they can to 3 . ſettled b 
however formerly donbted, it is certainly now ſe y 


decree the ; R 
parties the Lords in Branſby v. Kerridge, that this court cannot ſet 


truſtees. aſide a will of perſonal eſtate for fraud. And 8 


. 
44. 
* 
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thing was ſaid there of forgery, that is ſtronger : nor will 
I infringe on what is laid down there, and in Powis v. An- 
drews, and in the caſe of Mr. Hawkins's will. But there 
is a material difference between this court's taking on 
them to ſet aſide a will of perſonal eſtate on account of 
fraud or forgery in obtaining or making that will, and 
taking from the party the benefit of a will eſtabliſhed in 
the eccighaftical court by his fraud, not upon the teſtator, 
but upon the perſon diſinherited thereby, and claiming at- 
ter the teſtator's death againſt it. Fraud in obtaining a 
will infects the whole, but the caſe of a will, of which the aro hg 
probate was obtained by fraud on the next of kin, is of — 
another conſideration; upon which foundation this pro- ed againſt 
bate ſtands, being obtained from the plaintiff by fraud Mere, and 
upon him a weak man, and fince found to be a lunatic, — 
by the defendant's own acts, ſubſequent to the death of conſent 
the teſtator. The method of doing which was found on thereto ſet 
an agreement containing a covenant for the plaintiff's do- nder 
ing all acts, demanded of him by Powel ; in conſequence jajica! 
of which a ſpecial proxy under hand and ſeal was obtained court ; and 
from him, confeſſing the allegations ; upon which ſen- — 
tence was > of probate to the defendants the ex- e confer 
ecutors. This probate depends on that deed ; and is any to a revoca- 
thing more proper for this court to enquire into and ſet tion of the 
aſide for fraud, if pork than ſuch a deed ? If a warrant bate. 
of attorney to confeſs judgment was obtained from him, (288) 
though I will not ſay the common law courts could | 
not ſet it aſide; yet a bill might be brought here in 
caſes, where they could not. (n) This then is a ground 
of juriſdiction in this court diſtint from the will itſelf. 
I will not take upon me to deny, that the ecclefraftical court 
has juriſdiction in ſome inſtances, to inquire into and cor- 
rect the mal pradtice of their proctors: as if by undue 
practice of theirs the proxy is obtained from their client, 
the eccleſiaſtical court might inquire into, purſue, cenſure, 
and perhaps make the acts void: but that is a different 
conſideration ; all the practice being between the parties 
intereſted, with which the proctor had nothing to do. 
And I am of opinion (with deference to any determination 
that hereafter may be) that ſuch proxy under hand and 
ſeal, importing a conſent to the propate of a will, 1s not in 
the power of the eccigſaſtical court to ſet aſide; for they 
muſt do it by inquiring, whether that deed was obtained by 
fraud or impoſition, or not ; which, if they did, the 
court: 


(n) Ante, 1 20, 
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eourts of common law would prohibit them, and ſay they 

had no juriſdiction to determine concerning the validity of 

deed under hand and leal, which belonged to the temporal 

courts, whether well executed or properly obtained. In 

Prohibition the time of Parker Chief Juſtice, there was a ſuit for the 
to court ce: diſtribution of the ſurplus of perſonal eſtate, and in the 
alla. eccl:fraftical court it was inſiſted, there ought to be an in- 
teſtacy guoad hoc, the executor having a legacy: the exe- 

cutor applied to B. R. for a prohibition, which was grant- 

ed, on the foundation that the eccleſiaſtical court was to de- 

termine according to the rules of their law; and this was 

the juriſdiction of courts of equity; which does not in- 

deed come up to the preſent, but goes ſo far as to ſhew, 

that the eccleſfaſtical court cannot determine property on 

the foundation of equity. This deed of proxy therefore is 

a diſtin foundation to intitle this court to proceed ſome 

way or other concerning this probate, abſtracted from the 

general juriſdiction of the eccieſiaſtical court to determine 

of a will of perſonal eſtate, As to the abſurdity argued in 

allowing the probate to ſtand, and yet determining the will 

forged : there is ſome appearance tor that, for allowing the 

probate muſt be on the foundation, that the will is good: 

but that will not conclude fo far, as that this court ſhould 

not take proper methods to come at it, without ſending the 

8 parties to the Accliſiaſtical court to litigate all this again. 

(2 9) Several caſes wherein by reaſon of the ill practice of de- 
1 fendant, as in the caſe of ſpoliation it is admitted, a court 
ledgment of of equity will take from them benefits, they would other- 
ſausfadion Wiſe be intitled to: as to decree them truſtees, and to di- 
decreed rect conveyances to ſet matters right : though this court 
— cannot ſet aſide a judgment of a common law court ob- 
obtained a. tai ned againſt conſcience, yet will it decree the party to 
gainſt con- acknowledge ſacisfaQtion on that judgment, though he has 
ſcience. reccived nothing; becauſe obtained where nothing was 
| OY due: ſo it cannot ſet aſide a fine for being obtained by 
— fraud and impoſition, as the court of C. B. to a certain de- 
tine by gree and with ſome reſtriction may: yet on a conveyance 
fraud de- ſo obtained, this court never ſent the plaintiff to C. B. 
eee to ſet it aſide; but conſiders the perſon obtaining the 
5 eſtate, even by fine, as a truſtee, and decrees him to re- 
convey on the general ground of laying hold of the ill 
conſcience of the party, to make him do what is neceſſary 

to reſtore matters as before, Why not in the preſent caſe 

alſo, as far as it can be done? If it is to be ſaid, that in 

every caſe of a forged will proved in the Eccleſiaſtical court, 

not on proofs, but on traud and impoſition upon the next 


of kin, this court is bound to ſend it to the Keclefraftical 
courts 
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court, it would give a great advantage to ſuch ill prac- 
tiſers, in letting them have the chance of the plaintiff's 
witneſſes dying before they can get through ſuch a litiga- 
tion; and a great diſadvantage to the other ſide, as it is a 
worſe kind of proof than the examination viva voce, 
which I will prevent if I can; and am ſtrictly warranted 
to ſet it aſide, and to relieve the plaintiff againſt that and 
the deed of proxy, the foundation of the ſentence, which 
then ſtands without any foundation; (o) and if no more 
in this caſe, I would go to the utmoſt to decree the defend- 
ants truſtees, 


But the laſt objection creates ſome difficulty, viz. the 
prior will found among the number of papers; like the 
reſt, of the teſtator's handwriting and ſigned by him; by 
which the whole perſonal eſtate, except ſome bande, 16 

iven to Powel, but no deviſe of the real eſtate; which, 
if a true will, is now the laſt will; which, whether it be 
or not, I cannot direct an iſſue ; and it is ſubje& to ſeve; 


ral queſtions proper in the Accleſiaſtical court, whether a 
fea or com infromenty Which IT it comes out to, 


r 
e eue bene thereto now to de- 
cree the deten o he truſtces. 


The method occurring to me is, like decreeing conſent 
by counſel to a motion in C. B. to ſet aſide a judgment 


next term, to decree (upon the principle of laying hold 


of the evil conſcience of the parties, and the juriſdiction 
I have over theſe deeds) the defendants to conſent in the 
Eccleſiaſtical court next term to a revocation of that pro- 
bate ; which will be then ſet aſide and out of the caſe ; 
and things will be in their proper ſtate, without interfering 
with any juriſdiction : but as to going farther, and grant- 
ing adminiſtration to the plaintiff de novo, this prior will 
muſt be firſt ſet out of the caſe : therefore the defendant 
Powel ſhall have a fortnight's time after ſuch revocation, 
to propound and exhibit that paper writing in the Zccle 

ſtical court, and to proſecute it with effect, which if he 
does not, I will decree both defendants to conſent to the 
granting adminiſtration to the plaintiff. 7 | 8 


And then I think I ought to go farther : and although I 
ſhall not yet decree a truſt, yet even now ſhall be warrant- 
ed to decree an account of the perſonal eſtate, to be =Y 

ea z 


into the bank, for the benefit of the partics intit 
which 


Lo) Strange 666. Gilb, 203, 
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which for ſecurity was done in Potis v. Andrews : and the 
preſent caſe from all the ill praQtice that has been, is 
ſtronger than that. This is the better method, to avoid 
any jealouſy of infringing on the Eccleſiaſtical court. 


Cofts, The plaintiff is intitled to coſts in law and equity 
againſt both defendants; for in ſuch a ſcene of iniquity 
and combination, though one more guilty than another, 
the court never diſtinguiſhes, but charges all together. 


It being then inſiſted for the plaintiff, that the court 
ought to direct no examination of the ſaid paper writing, 
but grant a perpetual injunction, from the circumſtances 
of its being produced and found with the forged will, and 
its reciting a forged deed ; | 


Lord Chancellor thought, this would be a very good de- 
fence in the Eccleſiaſtical court, as they were circum- 
ſtances of ſuſpicion : but that it would be going too far to 
ſay, that becauſe of ill practice in one will, he ſhould 

have no right as to another. 


s- © „ cus 
—— 


Caſe 47. Lomax verſus Holmden, Taly 22, 1749. 


Deviſe in HIS came before the court on the petition of Caleb 
truſt to his Lomax, (p) to have the deeds and writings relating 
— — to the real eſtate delivered up to him: which depended on 
mainder to the queſtion, whether he had an eſtate of inheritance, or 
the firſt, Ic. for life only, under the will of his grandfather Joſhua, 
_ his made December g, 1720 ? Jaſbua had then but one ſon 
folly 3 Caleb, who had diſobliged him, and four daughters, and 
ten in tail. a grandſon by a deceaſed daughter: he deviſed his real 
Caleb had eſtate to Graves Norton on truſt to permit his wife to re- 
—.— ine ceive and take the rents and profits during life, without 
will, — impeachment of waſte ; ſhe paying thereout 200/. per Ann. 
had one af- by cight equal payments to his ſon Caleb; and after her 
terwarc, is death to permit his four daughters and grandſon, their 
Vive of cena. heirs and aſſigns, to receive the rents and profits to their 
tor, and af- OWN uſe, till his ſon Caleb ſhould attain forty years of age, 
terward hoping then he would become ſenſible of his folly : and 
1509 then to the uſe of Caleb for life, without impeachment of 
take as arg Waſte : then on truſt to ſupport contingent remainders: 


ſon. and after his deceaſe, to the uſe of the firſt ſon of the * 


(P) 3 Pr. Wms. 179. 3 Burr 1570. 
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of Caleb la wfully begotten, and the heirs of the body of 
ſuch firſt ſon : and for want of ſuch iſſue, to ſecond, third, 
and fourth, lawfully begotten ſucceſſively in remainder 
one after another; and for want of ſuch iſſue, to the uſe 
of his four daughters and grand-ſon, their heirs and aſſigns 
for ever, as tenants in common, not as joint-tenants, 
chargeable nevertheleſs with 8000/. to the daughters of Ca- 
lb, equally to be divided among them. 


Caleb had married about two months before the date of 
the will : he had a ſon born afterward, who died ſoon, and 
in the life of teſtator ; afterward he had another ſon, the 
preſent plaintiff, 


For whom it was argued, that the intention was not to give 
it over to the daughters, but on failure of the ſons and their 
iſſue ; which gives them an eſtate-tail, There is no reaſon 
to diſtinguiſh the ſecond, third, and fourth ſon from the 
firſt ; Caleb not then having any child who could be the 
particular object of the teſtator; whoſe view was to make 
a ſtrict ſettlement of his eſtate in his family; and ſuch a 
ſtrange proviſion as a ſucceſſive ſeries of eſtates for life was 
never heard of in a family-ſettlement, It is drawn by the 
teſtator himſelf ; and wherever he intended an eſtate for 
life, he has ſhewn, he knew how to expreſs it properly. 
Langley v. Baldwin, (cited in 1 Wims. 59) ſhews an ex- 
preſs eſtate may be altered by implication ; and the words 
here warrant the court to infer ſuch an intention; nor is 
there any rule of law or authority againſt it ; for all the 
caſes prove, that no want of words is fatal, if from the 
whole the intent can be collected to the ſatisfaction of the 
court; no artificial form of words being required to expreſs 
it. Sothat the teſtator having omitted words, upon which 
to graft the limitation of heirs of the body after the limi- 
tation to ſecond, third, and fourth, it may be ſupplied, as 
it may be abridged or enlarged according to the intent 
from the whole context; which governs the whole, as 
Swin, ſays, who puts a caſe, where the word executor 1s 
ſupplied, the teſtator having only ſaid ** I make my wife 
my of this will.” There arc ſeveral caſes ſtronger than 
the preſent, where the whole context prevails againſt ex- 
preſs words; and the ſtronger, as being old caſes, when 
the courts went by the ſtricteſt rules, having ſince uſed 
greater latitude to anſwer the intent, which has been made 
good, even where there were no words of gift. Wherever 
an eſtate is given over for want of iſſue, it is an eſtate- | 
tail; and applying it either to want of iſſue of the * | 

ir 
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third, and fourth ſon, or to Caleb the father, either way 
will give an eſtate- tail; for the plaintiff may take a re- 
mainder in tail by implication as heir of the body of his 
father. Inſtead of repeating the limitation in tail given 
to the firſt ſon, the teſtator affected a kind of brevity; as 
appears from his omitting the article the before ſecond, 
third, and fourth; but he deſigned the ſame. He could 
not intend to leave the male- iſſue of Caleb unprovided for, 
and yet leave a proviſion for the daughters: nor is this go- - 
ing farther than was done in Langley v. Baldwin, to pre- 
ſerve the intereſt of a ſeventh ſon ; although the plaintiff 
15 not the firſt horn ſon, he is to be conſidered as the firſt 
ſon, capable of taking at the time the will ſpeaks ; which 
is from the death of the teſtator with reſpe& to the devi- 
ſee ; although as to the capacity of the teſtator to diſpoſe, 
and the ſubje& matter of the deviſe, it is from the making 
the will. He ſpeaks only as to thoſe who ſhall ſurvive him; 
and by the death of the elder brother, he was out of the 
caſe, as if never in being; which was the ground of Lord 
Talbot's determination in Hopkins v. Hopkins. That fir/t 
born is ſynonymous with, and means, eldeſt, appears from 
the caſe of the Dutchy of Cornwall, printed by itſelf in 
1613; where it was held, that Henry, the firſt born ot 
King James I. being dead, Charles the II. born, might 
take that dutchy as primogenitus, which agrees with Selden, 
part 2. 778. | 


Againſt which it was inſiſted, the queſtion was merely 
legal; ariſing on a veſted uſe, not on articles, or any 
thing executory ; therefore not to receive a different de- 
termination from what it would receive in courts of law. 
Firſt, whether he can take an eſtate-tail under the deſ- 
cription of fir ſon ? The intent is indeed the guide; but 
ſtill it is limited within the words of the will, and muſt ap- 


; pear from them: and it would be a contradiction to the 


words to ſay, the plaintiff is the firſt born, when he is ad- 
mitted not to have been ſo. And though there is a differ- 
ence between grants and wills, as no technical form of 
words are required in the latter, yet ſtill ſome words 12 
per to carry the limitation beyond an eſtate for life muſt be 
uſed, or the court will not raiſe it by conſtruction. There 
muſt be words in the will to ſupport the intent; and the 
words of Powel FJ. in Sal. 227, againſt enlarging the ex- 

fition of wills are material. Firſt and ſecond are here 
mentioned in priority of birth; and not like the caſe of 
portions, where elder has been conſidered as younger, Cc. 
The Prince's caſe is a ſettlement made by act of 3 
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for particular purpoſes, and in nature of a peerage : ſo that 
the conſtruction is different from common caſes. Fir/t 
born ſon is a good name of purchaſe, becauſe always cer- 
tain 3 and then the ſecond cannot be him: to help this it 
is ſaid, wills ſpeak from the death of teſtator ; but that ſub- 
ſequent accident could not have been the view; nor has 
he uſed words to that purpoſe. In general, wills ſpeak 
from the making; ſo that lands purchaſed afterward paſs 
not thereby. In Hopkins v. Hopkins the time of making 
alone was held to be material as to the conſtruction of the 
teſtator's meaning: though as to the manner of taking, 
whether by an executory deviſe, of contingent remainder, 
it ſpoke according to the accidents at the time of the death. 
It the firſt ſon had ſurvived the teſtator, the plaintiff could 
not have taken as the firſt: and if the firſt ſon here had 
left iſſue, though according to Bret v. Rigden, Plow. that 
iſſue could not take, becauſe the father could not; the 
plaintiff would then have taken as ſecond fon, and then 
he could not at the ſame time take as firſt and ſecond. 
Trafford v. Aſhton, 2 Ver. 660, proves, that 2 fon is 
taken in the common acceptation, unleſs the contrary 
ſhewn : next whether he can take an eſtate-tail, from the 
words and the intent? The words do not give it, there- 
fore if at all, it muſt be by implication, which according 
to Yau. muſt be a neceſſary implication, and not ſo here; 
for a life eſtate will anſwer. Iſue means ws is a word 
of purchaſe and deſcription merely ; and then cannot ope- 
rate by limitation alſo: nor can they take one after ano- 
ther, or in a courſe of ſucceſſion, if they or Caleb take an 
eſtate in tail, Nor will the court ſupply a defect of words 
in the preſent caſe. 


Lord Chancellor having taken time to conſider it, now 
delivered his opinion. 


There are two points to be attended to : firſt, whether 
the plaintiff can take an eſtate- tail, as the perſon deſigned 
and deſcribed by the name of the firſt ſon of the body of 
Caleb, lawfully begotten ? For if fo, there are clear words 
to that purpoſe. The ſecond, if he cannot, whether he 
can take an eſtate-tail by the remainder to the ſecond ſon, 
upon conſtruction of all the parts of the will taken toge- 
ther ? which lays the third point, whether he might not 
take a remainder in tail by implication as heir of the body 
of his father, out of the caſe? * 


On 
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On the firſt point I am of opinion, the plaintiff may 
well take an eſtate-tail, I admit it is no truſt ; and there- 
fore a queſtion of law, and to be determined by the ſame 
manner and rules as at law upon an ejectment, if it had 
been, or could be brought. But till it is a queſtion of a 
will; and the conſtruction I make, is warranted by the in- 
tent of the teſtator, and the legal expoſition of the words. 
The intent is beſt collected from the circumſtances : and 
it appears, he intended to confine his reſentment to Caleb, 
and not to diſinherit his iſſue, who could not have offend- 
ed him. Which view, however imperfectly expreſſed, 
appears from the whole tenor ; eſpecially from his charging 
the remainder to his daughters, with 8000/. to the daugh- 
ters of Caleb ; for it is not to be conceived, that he would 
not have made ſome proviſion for the ſons, if he had not 
ſuppoſed, he had done it before : whereas by the other 
conſtruction, in default of heirs-male of the bod of the 
firſt ſon, all the others were to be but tenants for life ; and 

123 ſons to have nothing; to prevent which, there is no 
(29 4 way but by conſtruing the grandſons tenants in tail, if con- 
ſiſtent with the rule of law. 


Then as to the words; for whatever the intention, if 
there are not words in the will to warrant it, either expreſ- 
ſed or implied, it cannot have effect. 


The firſt objeQion to the plaintiff's being included in 
the deſcription of fir ſon of the body of Caleb is, that firfl 
is the ſame with primogenitus, which the plaintiff is not, 
being in fact the ſecond born. A ſecond objection is, that 
though the plaintiff was eldeſt at death of the teſtator, that 
is not ſufficient ; for the will muſt be taken to ſpeak as ai 
the making. A third objeQion is, that if primogenitus 
may be applied to the ſecond, yet it cannot in this will; 
becauſe the expreſs limitation to the ſecond ſon is put in 
oppoſition to the firſt ; and the ſame perſon cannot be con- 
ſidered as both. 


Whereare- As to the firlt objection, I cannot quite agree, that firff 
mainder li- ſon is to be always taken ſtrictly in the ſenſe of primageni- 
— tus; but in the ſenſe of an elder ſon, ſenior or maximus 
may be tak- natu. For ſuppoſe a ſettlement by act executed in the life 
en by a ſe- of grantor, limits the eſtate of H. with contingent remain- 
cond under qer to his firſt ſon ; 4. had a ſon, who died without iſe 
— before the making that ſettlement: yet a ſecond ſon born 

afterwards miglit take the remainder by that deſcription : 


nor would the intent be conſidered to have been to limit bn 
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to a perſon dead at the time of making. Had the words 
been te be begotten, that would clearly have deſcribed an af- 
ter-born ſon ; and it is admitted, thoſe are the ſame with 
begotten, But ſuppoſing it ſtrictly the ſame as primogeni- 
tus, yet might the ſecond properly come within that def- 
cription ; for which purpoſe the caſe of the Dutchy of Corn- 
wall is direct; that the eldeſt ſon of the King of England 
(and therefore Richard II. required a ſpecial grant) takes 
it as primogenitus although Lord Coke, at the end of the 
Prince's caſe, 8 Co. ſays otherwiſe. But that was not the 
point there, being only an obſervation of his own, and has 
ever fince been held a miſtake of that great man. He was 
alſo miſtaken in the fact, in ſaying that Henry VIII. was 
not Duke of Cornwall, becauſe not primogenitus ; for Lord 
Bacon in his hiſtory of Henry VIL affirms the contrary, 
that the dukedom devolved to him upon the death of p - 
thur : and this is by a great lawyer, and who muſt have 
looked iato it, as he was then Attorney or Solicitor General. 
So was Edward VI. in his father's life, without a new 
creation, although the king's ſecond ſon. Lord Elleſmere 
in his printed obſervations upon Lord Coke ſays, with ſome 
warmth, that Lord Coke ſplit on this rock, in reſtraining 
it to Primegenitus, and not to the firſt pro tempore, volun- 
tarily, without any occaſion, or the concurrence of any 
judge. Selden in his Titles of Honour, 6 vol. 176 ſays, the 
eldeſt ſons living are alſo Dukes of Cornwall; and that 
Prince Charles was Duke on the death of his brother, ap- 
pears from the records, Rym. Fad. tom. 16, 792, he is fo 
deſcribed in the patent creating him Prince of Wales. 
There is no act of parliament 4 in the time ot 
1 I. creating him Duke: nor can any doubt ariſe (as 
at firſt thought) of his right thereto 4 the charter of 
it Edward III. from the act of James I. enabling him to 
leaſe part of the Dutchy lands; ſeveral acts being paſſed 
to enable the dukes for the time being ſo to do. Nor is it 
a ſatisfactory anſwer, that that caſe was founded on an act 
of parliament made on political views, and ſo different 
trom the rules of common law; for the difference of that 
caſe from others, is in the nature and form of the limita- 
tion of the kind of eſtates to be taken in the Dutchy, not 
in the perſons to take. But I own, I ſhould not be quite 
latisfied to found my opinion upon this, for political rea- 
ſons might have ſome weight. But this determination 
happens to be ſtrictly agreeable to the rules of law, in caſes 
of common perſons : as appears from Fitzherbert's Nat. 
Brev. 188, on the writ de auxilio ad filium militem facien- 
dum, where he ſays, that primegenitus then alive is ſuſſi- 
cient, 
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cient, which is agreeable to Lord Elleſmere's obſervation ; 
that Charles became primagenitus on the death of his bro- 
ther without iſſue, which circumſtance concurs here ; for 
iſſue are conſidered as part of their father. This is an ori- 
ginal writ 3 where the phraſe anc anguage of the law is 
moſt critical and preciſe, and has been always conſtrued 
with great ſtrictneſs; and as it ſupports the intention of 
the teſtator, it is ſome ſatisfaction to find it warranted by 
the moſt reſpected authority, as that is. I have been fur- 
niſhed with the original caſe of the Dutchy printed in 
1613, which is very ſcarce, where it appears to have been 
by the greateſt men, with full aſſent of council, and the 
reaſons of the reſolution at large; and Fitzherbert's Nat. 
Brev. is expreſsly mentioned and relied on there. 


Wills 4 As to the ſecond objection, it muſt be admitted, the ge- 
Biirveg NEral rule in the conſtruing wills is, (q) that the time of 
from the making, not of the death of the teſtator, is to be re- 
making; garded. Stoin. Part 7. Chap. 11. who goes farther ; his 
unleſs cir- method being firſt to lay down the rule, then the exteni- 
cumſtances 3 . . 

or the te- ON, then the limitations thereon : and he inſtances in the 
nor of it Caſe of a legacy, to the children of a perſon, who at the 


. making the will had but four, and afterward ſeveral others: 
from dearh if no more in the caſe, the four are to have it among 
of teſtator; them; which though true in general, yet ſeveral caſes oc- 
but the in- cur, where according to the circumſtances and tenor of tae 
— whole, it ſhall go among all the children at his death : 
regarded. Which limitation holds ſtrongly here; for it is impoſſible 
the teſtator ſhould mean primogenitus in being at the mak- 
ing the will, as he had none then : therefore he muſt mean 
a ſon born in futuro, and then it is abſurd, and not to be 
(2 96) preſumed, he meant a ſon born afterward, who ſhould die 
in his life. The making and the death, not the interme- 
diate time, only to be regarded in conſtruing wills. It 
the teſtator could not mean the time of making, he mult 
mean the time of his death, when the inſtrument would 
be complete. Hopkins v. Hopkins in 1734, went rather 
farther than this; for there the deviſee, upon whoſe death 
without iſſue- male a contingent remainder was given to 
the next ſon, was alive and named by the teſtator at the 
making of the will ; which the teſtator had before his 1 
and that he might ſurvive the teſtator, and take the eſtate 
intended him; yet becauſe he was not alive at the death ot 


the teſtator, the court referred the conſtruction of the * 
0 


(q) A will ſpeaks at different time for different purpoſes, to many pu- 
Poſes from the date, to others from teſtator's death, per Lord Mansfield. 
Durnf. and Eaſt. 438, note, 
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to that time, turned it into an executory deviſe, and let 
the profits of the eſtate deſcend in mean time to the heir 
at law; which was not only a deviation from the technical 
form of the deviſe, but an alteration in ſubſtance, carrying 
e profits in a different channel from what was in- 
tended. 


” 


The third objeQion is anſwered, by what I ſaid before ; 
for if it is to be taken, as a deſcription of fl ſon who 
ſhould be in being at his death, the ſuppoled repugnancy is ta- 
ken away. But the caſe in Fitzherbert's Nat. Brev. proves, 
there is no repugnancy; for the ſame perſon may be pri- 
mogenitus and ſecundus filius, and ay be deſcribed either 
way: though he is in the order of nature ſecundus, yet 
taking the term firſt begotten relative to any particular time, 
as here at the death of the teſtator, he is primogenttus. 


On the ſecond point I incline to think, the plaintiff 
might by that limitation take an eſtate tail : at leaſt a great 
deal may be, and has been ſaid, reaſonable to maintain 
it: from the omiſſion of the article the, and the ſhort phraſes 
uſed by the teſtator ; and from the latitude which may not 
unnaturally be taken in expounding the word ( ſucceſfroely ) 
ſecundum ſubjeftam materiam, as that word is capable ofa larger 
meaning, eſpecially when applied to an eſtate in a family, 
and eſpecially from the ſubſequent words in the limitation 
to the daughters upon the death without iſſue; for they 
muſt be referred to the iſſue of ſome perſon. Nor has the 
teſtator ſaid in words, whoſe ſon the ſecond, third, and 


n WJ tourth, ſhould be: nor for want of whoſe iſſue the limita- 

de tion over; which ſhould be therefore ſupplied. But as I 
1am of opinion, the plaintiff is tenant in tail on the firſt 

©] point, ſo that the deeds and writings muſt be delivered to 

It WJ him, it is unneceſſary to give any on that : and I chuſe to 

(t avoid it, as it would be entering into a large field, and as 
dit is more prudent for judges to avoid the making deciſions 

h upon nice refined diſtinctions. 

a (297) 
" Sewell verſus Bridge, Fuly 24, 1749. Caſe 148. 
te 


Where an 


of | P E A, that pending ſuit the parties came to compoſi- "ere © 


ill tion; the general objection to which was, that becauſe net @ a- 


to chere was no particular account by items, it ought not to fide or 
ſtand. opened on 
new diſco- 


very. 
Lorp 
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Lord CHANCELLOR. 


The objection to this plea is upon a principle I can ne- 

ver admit; for the conſequence would be to ſay, that a 
long, (tale and various tranſaQion could not be put an end 

to without a minute account, which would create endleſs 
ſuits: nor has a ſubſequent diſcovery ſet aſide or opened 
ſuch accounts; as was denied to be done by Lord King 

if indeed it had been a minute ſtrict account entered into, 

it might be otherwiſe upon new diſcovery. 


7 
Caſe 140. Taylor verſus Beech, July 24, 1749. 


Plea of ſta- P REVIOUS to the defendant's marriage, gool. the 
tute of property of the (r) wife by a former marriage, was 
frauds to $f | 
diſcovery of agreed to be aſſigned to truſtees for her ſeparate uſe during 
a parol a= Coverture ; and to be applied after her death, to ſuch uſes 
greement as ſhe ſhould appoint ; and for want of appointment, to 
ora her executors and adminiſtrators : to carry which agree- 
verfor. ment into execution, they ſent to an agent to prepare the 
mance, writing; but he being then out of the way, they were 
married before the agent (s) could carry it finally into exe- 
cution. A proper draught of an aſſignment was afterwards 
prepared; in which alterations were made by the huſband's 
own hand-writing, who on delivering it to the wife told 
her he had made no other alteration, than was for her be- 
nefit ; and ſuffered her to receive it to her ſeparate uſe dur- 


ing coverture. 


The wife by will gave the 5ool. to the plaintiffs, who 
brought this bill for it. 


The defendant pleaded the ſtatute of frauds on foundati- 
on of the agreement not being reduced into writing, as a 
good bar to the diſcovery of any parol agreement, as well 
as to the relief; averring that neither he, nor any one for 
him, upon or previous to the marriage, reduced it into 
Writing. 


Lord CHANCELLOR. 


There is no colour for this plea z which is informal: 
upon or previous to is no denial ; for it is a good PR 
i 

(r) Ante, $3, Supra, 441. Prec. Ch, 526. x Wms. 618, Strange 236. 

(s) In x Atk, 12, fuch a plea allowed, as no part of the agreement was 
performed, 
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if afterward ſigned by him. Although the ſtatute of frauds ( 8 ) 
is a protection againſt the defendant's making a diſcovery 9 
of a parol agreement, and therefore it may be pleaded as 

well to the diſcovery as relief, yet that rule extends not to 

facts ſubſequent, viz. ſhewing a part performance; in 
which the ſtatute cannot be pleaded. Although it is true, 

that in the caſe of marriage agreements it is otherwiſe : 
though it is not mere marriage occaſions that, without 
ſomething elſe. But here are ſtrong circumſtances ſubſe- 

quent to the agreement, which go a great way to take it 

out of the ſtatute : and if the ſtatute is ſuffered to be 
pleaded to the diſcovery even of a parol agreement in ſuch 

a caſe, it would he very miſchievous. Let the plea there- 

fore be overruled ; but without prejudice to the defendant's 
inſiſting on the ſtatute in anſwer. * 


But Lord Chancellor afterward ordered that clauſe with- 
out prejudice, &c. to be ſtruck out: ſaying he did not know 
that it had been ſo directed upon a plea of the ſtatute of 
frauds ; although it had on a plea of the ſtatute of limita- 


tions. 


Ex Parte Otto Lewis, Augu/t 2, 1749. Caſe i 50. 


ETIT ION, grounded on the ſtatute 4 G. 2. c. 10. One ſound 
that a lunatic heir of a mortgagee might be directed d e 

a beſore the 
to convey to the mortgagor. 


ſenate of 

Hamburgh, a 
As no commiſſion of lunacy was taken out, Lord Chan- mortgagee 

cellor was in doubt whether in general he could make ſuch N 2 

order, the words of the act being that * all perſons being and will be 

lunatic, or the committee of ſuch perſons, ſhall convey.” directed to 

But in this caſe there having been a proceeding before a convey. 

proper juriſdiction, the ſenate of Hamburgh, where he re- 

ſided, upon which he was found non compos, and a curator 

or guardian appointed for him and his affairs, which pro- 

ceeding the court was obliged to take notice of, he declar- 

ed, he was a mortgagee within the act, and ordered, that 

on payment of the mortgage money there ſhould be a con- 

veyance to the mortgagor. Ex Relatione. 


Vor. I. Aa Hearle 
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Caſe 151. Hearle verſus Greenbank, Auguſt 3, 1749. 


(t) HIS cauſe came before the court on two bills : the 
original by the plaintiffs as deviſees and reſiduary 
legatees of 2 Winſmore, wife of William Winſmore, a 
Power. bankrupt, to have an appointment made by her of a real 
eſtate, deviſed to her by her father Doctor Worth, eſta- 
blifhed 3 and that the executors might account with the 
Coverture- plaintiffs for all the real and perſonal eſtate of Doctor 
N Worth, after raiſing 8000. and other legacies, beqeathed 
(299) by the will of Mary Winſmore: and that Mary Winſmore 
A. deviſes the infant might convey the freehold, copyhold, and leaſe- 
- bod bt hold eſtate to them. | 
Ole and IC» 


1 als ge croſs bill was brought by the aſſignees, under the 


daughter (a commiſſion of bankruptcy againſt William Winſmore, that 
eme co- they, as ſtanding in his place, might have the benefit of 
vert) for every thing, which Mary Winſmore was intitled to, as be- 


life, and G 
to be at her longing to her huſband, and to have an account of the 


own diſpo- freehold, copyhold and leaſehold eſtate of Doctor Worth, 
ſal, with and of the real and perſonal eſtate of Dorothy Price; and 


awry that if the legal intereſt of the leaſchold eſtate remained in 


ing cover- any of the parties, they ſhould convey it to the aſſignees. 
ture to diſ- 


poſe ther- Door Worth had an only daughter about ſixteen or ſe- 


N venteen years of age. William Winſmore in December 1739, 


in purſu- married her clandeſtinely, without the conſent of her fa- 
ance of her ther, who was offended with her : but, as ſhe was yonng, 


| — 71 was more offended with the huſband, who made her be- 


by will: lieve he was a man of fortune; and in like manner im- 
this not a poſed on her father, and got from him about 1400. which 


good exe- Iary was intitled to from her aunt Dorothy Price. With- 
cution of 


the power in three month after the marriage, a commiſſion of bank- 
as to the ruptcy iſſued againſt the huſband ; and in June 1741 Ma- 


real eftate, y the infant was born. 
which may 


be claimed | 2 5 
by the beir Auguſt 154 2, Doctor Worth made his will, and died; 
at law, al- thereby giving ſome legacies and charities, he deviſed all 


2 his frechold, copy hold, and real eſtate whatſoever, and 
time claim. Whereſocver, and all his leaſehold eſtate, to two truſtces, 


ing a lega- their heirs, exccutors, adminiſtrators and afligns in truſt, 
45 Ag to apply the reſidue, after paying their own charges, to 
* int, the ſole and proper uſe of his daughter Mary Win/more 
ned to be during her life, and to be at her diſpoſal, and not yet 


tenant by 
cuiteſy, (t) x Brown, 147. 


Infancy. 
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to the debts or controul of her huſband ; her receipts to be 
good; and to permit her by deed or writing, executed in 
preſence of three or more witneſſes, notwithſtanding her 
coverture, to give and diſpoſe of all his freehold, copyhold 
and leaſchold eſtate, as ſhe ſhall think fit ; ſhe having a 
particular regard to his poor relations in Cornwal ; and 
gave to the ſame truſtees, whom he made joint executors, 
his perſonal eſtate in truſt for the ſole and ſeparate uſe of 
Mary Winſmore, and to be at her diſpoſal, and not ſubject 
to the debts or controul of her huſband. 


October 1742 Mary Winſmore then under the age of 21, 
though above 17, after the huſband's bankruptcy, and liv- 
ing ſeparate from him, made her will ; and thereby, in 
purſuance of her power in her father's will, gave to her 
daughter Mary lool. per ann. till ſhe attain the age of ten, 
and after that 150/. per ann. till twenty-one : theſe ſums to 
be applied for her maintenance and education, and gave 
her 8000). to be paid her when ſhe attains twenty-one ; but 
if ſhe died before twenty-one without iſſue of her body liv- 
ing at her death, ſhe gave the 8oool. to two other perſons, 
viz. Hearle, one of the plaintiffs in the original cauſe, and 
Henry Worth, to be paid within ten months after the de- 
ceaſe of her daughter: ſhe then gave legacies to ſome poor 
relations; appointing the two truſtees in her father's will, 
and two others joint executors, guardians and truſtees to 
her daughter: then deviſed the reſidue of her real and per- 
ſonal eſtate to the plaintiffs, the two Hearles, their heirs, 
executors and adminiſtrators for ever, as tenants in com- 
mon, not as joint-tenants, charged as aforeſaid. 


Mary Minſmore had four kinds of eſtates ; firſt, a leaſe- 
hold, originally of ninety years under a church leaſe, to 
which ſhe was clearly intitled under her father's marriage- 
ſettlement 3 but the term expired; and when it was to be 
renewed by the Dean and Chapter of Worceſter, it was 
made a leaſe for three lives: next a perſonal eſtate, com- 
ing to her from her aunt Price; and ſome copy holds which 
were admitted to be conſidered by the cuſtom of the ma- 
nor as chattel intereſts ; thirdly, the perſonal eſtate of her 
father : fourthly, his real eſtate. 


For the infant daughter. Wherever the inability of in- 
fancy prevents the alienation of land by virtue of owner- 
ſhip, it prevents an indirect alienation by a power; be- 
cauſe, it is a natural inability, from want of diſcretion, 
Before the ſtatute of uſes, all theſe powers were merely 

A a 2 uſes; 
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uſes; and where a perſon could not alien the eſtate at law, 
he could not alien the uſe in equity, which followed the 
law: ſo that if he could not do it by feoffment, he could 
not — the uſe of it : but where by cuſtom he could 
ſooner pals it, that incapacity determines ſooner, and he 
might ſooner diſpoſe of the uſe. This court never eſta- 
bliſhes general rules contrary to the rules of the common 
or ſtatute law ; and before the ſtatute of uſes, never ſuffer- 
ed an infant to paſs the uſe, where he could not do it by 
law. By the ſtatute of uſes, theſe powers got into the com- 
mon law, and are moulded in it ; the firſt power was by 
the ſtatute of H. 8. to tenant in tail to make leaſes, which 
would bind the remainder man and iſſue in tail. That ſta- 
tute does not ſay tenant in tail of full age; and yet there is 
no doubt, whether tenant in tail within age under that 
ſtatute could execute that power of making leaſes. Then 
the ſtatute of wills, giving power to every perſon having 
land to deviſe, does not ſay every perſon of full age; but 
the law operates on that power given, and ſays, no perſon 
diſabled ſhall deviſe: therefore no perſon under twenty-one 
can; it being conſidered as the ſame as the inability of a 
perſon non compos. In Sid. 162 it is held, that an infant 
making a will, living after twenty-one, and not revoking, 
it was not a =_ will, nor to be read as evidence to a jury- 
In moſt families the ſettlements are as ſtrict as the law will 
admit, and a power given to every tenant for life to make 
leaſes or jointures : and in none of theſe caſes was it ever 
( OI) held, that an infant could under that power make a good 
3 | . : = 
one: and this happening every day and never done, is a 
good argument, that it cannot be done: according to Co. 
Lit. this is to be diſtinguiſhed from the caſe of making a 
valid jointure by a power from agreements of infants in 
conſideration of marriage; which the court will, becauſc 
reciprocal, carry into execution, or at leaſt let the party 
refuung have no benefit of it. Several acts of parliament 
have been purpoſely made to enable infants to make join- 
tures; and yet in none of theſe ſettlements is the ability ot 
age expreſſed, but implied. It is a poſitive rule of law, 
that till twenty-one he ſhall be to this purpoſe as of a month 
old only: fo that ſuch a power to an infant would not be 
good though by expreſs words : although the law to ſome 
purpoſes diſtinguiſhes his age, which might be from the 
Aceleſiaſtical law; it never having been implied in the pow- 
ers given by ſtatute or ſettlement; if it can be, there muſt 
he very ſtrong words for it. And conſidering the circum- 
ſtances of the daughter at the time, and that this is only a 
power out of the ownerſhip, the father, ſuppoſing he could 


ge 
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give that power to the infant over his eſtate, could never 
intend it: his only view was to make her a feme ſole; it 
being all in oppoſition to her huſband. There is a diſtinc- 
tion between the inability of a feme covert, and of infan- 
cy; which is natural inability ; not ſo of the other. If 
ſhe, being a lunatic had done it, that would be void; ſo 
of infancy : this will cannot be read in evidence to a jury, 
who muſt return xo deviſe ; then this court cannot make it 
good. But then ſuppoſing the will void: whether the 
plaintiffs who claim the real eſtate ſubject to the legacies, 
are not intitled to put the defendant the infant to her elec- 
tion, whether ſhe will claim the legacy of 80 ol. or the 
lands by deſcent ; upon the rule of not diſputing a will in 
any part, under which you claim? That rule is true, pro- 
perly underſtood, viz. that wherever a perſon claims un- 
der a will, and by the ſame will (properly executed) land 
or any thing elſe is deviſed to another, which the teſtator 
had not a title to, the perſon claiming under the will ſhall 
not diſpute that title ; the will manifeſting his intent how 
the whole ſhould go: but that rule does not go to make 
good no will ; which is the preſent caſe, and not of a will 
impeached for want of title in the teſtator ; this being like 
a deviſe to a charitable uſe, fince the ſtatute, for a want of 
capacity in the teſtator, is not want of title. Another 
queſtion is, with the aſſignees of the huſband; that his 
wife being ſeized in fee, and he having a child by her, is 
intitled to be tenant by curte/y, and that they ſtand in his 
place: there may indeed be tenant by curteſy of a truſt : 
and in Caſburn v. Engliſh, his lordſhip determined a te- 


nancy by curteſy of money, to be laid out in land : but 


that will not affect the preſent caſe ; for as it is a direction 
of the truſt of an eſtate, the rule of law is to be followed. 
Where the legal eſtate executed, would make the huſband 
tenant by courteſy, he ſhall be ſo: but the court will not do 
it, wherever the intent of the declaration of truſt is, that 
the huſband's right to be tenant by courteſy ſhall be exclud- 
ed; becauſe if the truſtees were to execute it, they mult 
exclude his right according to the intent ; which here is, 
that he ſhould have no intereſt in it. There are two ſtrong 
caſes for this, Sands v. Dixwel, where from the intent of 
the parties to exclude tenancy by curteſy, his Lordſhip 
turned words of limitation into words of purchaie, to pre- 
ierve the intent: But Bennet v. Davis, 2 Wms. 3'6, is 
ſtill ſtronger. Another queſtion is, as to the intereſt of 
the 8oool. which being a gift to a child, ſhe is intitled to 
intereſt even before the time of payment : andas to = — 
ona 
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ſonal eſtate of the aunt, the aſſignees cannot come at it in 
equity, without making a proviſion for the child. 
Far plaintiffs. As to the intereſt of the 8oool. a parti- 


cular maintenance being given, not out of the intereſt of 


the 800cl. but being a general gift out of the bulk of the eſ- 
tate, it takes off the preſumption, that in the mean time 
intereſt ſhall go for benefit of the infant, for whoſe benefit 
there is no occaſion to preſume, it was intended to accu- 
mulate, becauſe the time is poſtponed with regard to the 
circumſtances of the infant, to whom it is given; not for 
the repreſentatives, who could not be in view : the perſons 
regarded were the plaintiffs, to whom all the reſidue is 
given. As to the deviſing the eſtate itſelf, it depends on 
two queſtions: whether it was the intent of the teſtator, 
that ſhe ſhould have this power during her infancy ? And 
if he intended, and ſo expreſſed it, whether in law or equi- 
ty it can have effect? The circumſtances at making the 


will are certainly proper to be conſidered ; and the teſtator 


had a point in view, which could not be anſwered but by 


giving her power to receive the profits immediately after 


his death, and then it muſt be to diſpoſe of it alſo; the 
point in view being to keep every thing out of the hul- 
band's power; nor is there any thing to prevent this intent 
from taking place. An infant may preſent to a church; 
may do this, as well as declare the uſes of a fine and reco- 


very; and may by cuſtom at a certain age make a convey- 


| ance, and the law will ingraft on ſuch cuſtom, and carry 
it farther : as appears from Lord Bucthurſt's caſe, Moor 
512, who puts the caſe of an infant's having power to make 
a feoffment by cuſtom, and making a feoffment to the uſes 


of his will ; that, though void as a will, becauſe of his in- - 


fancy, ſhall ſerve as a declaration of the uſes of the feoff- 
ment; which is not to be diſtinguiſhed from the preſent 
caſe. If indeed this does not operate by way of execution 
of a power, but as diſpoſing of her intereft, it would not 
be good: but it operates by the power, as ſhe recited it; 
and the rule of law is, that where there are two ways of 
doing the ſame thing, if it cannot by one, it ſhall by the 
other. Sir Edward Clere's caſe, 6 Co. 17 b. determined in 
Rich v. Beaumont, in the Houſe of Lords, that a feme co- 
vert may execute ſuch a power. Then why may not an in- 
fant of the age of diſcretion ? The diſability of an infant 1s 


(303 not a natural diſability, becauſe it is by a poſitive law; 


and then the ſame rule of juſtice affecting one poſitive dil- 
ability will affect another: and the diſability of a feme co- 
vert is ſtronger than that of infancy; for an action upon a 


bond ſhe may plead nen % factum; an infant muſt plead 
infancy, 


* . + I — 
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infancy, & fic non eff faftum. If it is aſked, at what age 
an infant may do this? The anſwer is, whenever he is 
capaple of doing it. In this caſe no doubt or nicety ; the 
infant being above nineteen ; having as much diſcretion as 
if ſhe had lived two years longer; and this court will judge 
of the perſonal diſcretion of the infant, But one non compos 
cannot execute any power, as to act as an attorney, Oc. 
becauſe he has no mind. Where an infant acts in auter 
droit, he is capable of acting, not hurting himſelf; it 
being the fault of the party truſting him; ſo that an in- 
fant executor may ſell under a power by the will. But if 
this execution, and ſo the will, is bad, yet have the plain- 
tiffs a ground in equity, that the eſtate ſhall go according 
to the will, from the defendant's claim of a legacy of 
8-601. under the will; as in Ney v. Mordaunt. The 
8000/. cannot be claimed but under that will; which can- 
not indeed be read as to the giving the eſtate itſelf, ſup- 
poſing it does not paſs thereby; but, as to the intent of 
the condition of performing the other part, it may be read. 
As to the tenancy by curteſy, the plaintiffs are thereby af- 
fected, and there is no ground for it, as to that there muſt 
be a ſeiſin in poſſeſſion. | 


r foal : * my _ ” 


The cauſe was heard laſt May; and involving ſeveral 
material points, Lord Chancellor took time to conſider of 


it, and now delivered his opinion. 


” . - r Is. 
n rn 


As to the firſt kind of eſtate which Mary H/inſmore had, 
being a freehold leaſe, her huſband might be intitled there- 
to during her life; but upon her death it came to her 
daughter as ſpecial occupant : ſo that the huſband is not 
intitled to be tenant by curteſy of it; and the aſſignees 
cannot claim it: nor can the power on Doctor Mortb's 
will affect it, being taken as a purchaſe. So that is to be 
laid out of the caſe, as neither 1 plaintiffs in the original 
or croſs cauſe can claim it. 


As to the perſonal eſtate of her father : it is given to her Infant at 
ſeparate uſe; in which caſe it is a rule of the court, (u) ſeventeen 
that a feme covert may diſpoſe of it : and this is clear of lena 
the objection made as to the real eſtate ; becauſe ſhe was enate. 
above the age of ſeventeen, at which age, if ſole, ſhe Feme covert 


might make a will. Nay the books ſay, if above fourteen, may diſpoſe 
the will is therefore a good appointment of the perſonal. gls. 


But 


(u) She being conſidered a feme ſole as to that, Poſt 518. 2 Vol. 190, 
15: | 
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But as to the real eſtate, the principal queſtion is, whe- 
ther her will is a good execution of the power in her fa- 
thet's will? And upon this there are three queſtions. Firſt, 

( 30 4) whether the power is well executed? Secondly, whether 
the plaintiffs who claim the real eſtate ſubje& to the lega- 
cies, are not intitled to put the infant to her eleQion : and 
if ſhe will take the 8000“. whether ſhe will be admitted in 
equity to contradict and defeat her mother's will as to the 
real eſtate ? Thirdly, whether the bankrupt is intitled to 
be tenant by curteſy ? 


A power The firſt is a conſiderable queſtion, and never determin- 
rally cannot ed, that I know of. I can find no caſe, where a power 
be executed given generally can be executed by an infant : and there- 
by infant. fore I will make none. As to the general queſtion con- 
_ cerning powers, it muſt be — there are ſome kind 
ers infant Of powers an infant may execute: as where he is a mere 
may ne- Inſtrument or conduit pipe, where no prudence or diſere- 
cute. tion is required, or where his right is not affected. 1 Inft. 
52. J. Few perſons are diſabled to be private attornies 
to deliver ſeiſin; for monks, infants, feme coverts, &c. 
may he attornies.” As this opinion of Lord Coke is deli- 
vered it ſeems at firſt, as if he meant only to deliver ſeiſin; 
which is merely a miniſterial a& : although the latter words 
are general. Yet he himſelf, 1 Ia. 128. A. ſays, that 
an infant cannot be attorney : it is therefore pretty much 
undetermined, how far infants can he attornics, unleſs to 
deliver ſeiſin or ſuch a miniſterial act. But that is differ- 
Powers over et from theſe kind of powers. Theſe powers over real 
cal eſtates, Eſtates were introduced by the ſtatute of uſes; for before 
introduced that they were done by way of condition; and as before 
e. the ſtatute a man might execute a power over an uſe, ſo 
mY he may ſtill. At common law an infant might have per- 
formed a condition; that is a condition for his benefit: ſo 
he might make a feoffment for his benefit : as if he had an 
eſtate on condition to make a feoffment of part of it to 7. 
S. or elſe to loſe the whole eſtate. But, as to the other 
kind of powers to be executed by infauts, I find no autho- 
rity for it. An infant may undoubtedly preſent to a church, 
hut he cannot execute this power in like manner. He may 
preſent by guardian, if only a month old; and the ſtrong 
ground of that is, there is no inconvenience z becauſe the 
bithop is to judge of the clerk's ability. The inſtances of 
fine and recovery are to be laid out of the caſe ; the law 
allowing of infants declaring the uſes thereon for want of 
remedy ; for in the caſe of an infant's fine, during non- 


age, if error brought, and to be tried by inſpeQion, it 
: may 
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may be reverſed ; but if not reverſed, the fine ſtands, And 
if the fine ſtands, the declaration of the uſes is the ſame 
conveyance, and therefore that will ſtand ; for on matter 
of record he is taken to be a perſon of full age, and none 
muſt be admitted to aver the contrary. No argument can 
be drawn from cuſtom, cuſtom differing from private pow- 
ers given in general : cuſtom is Lex Loci, and is always 
preſumed to have a reaſonable commencement : and ſuch a 
cuſtom, that an infant at fifteen may make a feoffment, 1s (305) 
the ſame, as if a private a& of parliament was made to 
give infants ſuch a power. The caſe put by Moor has a 
ſemblance to the execution of a power; but was put only 
arguendo at the bar; he cited no caſe for it: nor can I find 
any authority to ſupport it; the caſes being rather to the 
contrary, 21 E. 4. 24. B. Bro. Cuſtom Pl. 50. 2. Rol. 
Ab. 179, that if an infant makes a feoffment of Gavelkind 
land warranted by the cuſtom, and it is to his own uſe, if 
he makes a will of the uſe, it is void; unleſs the cuſtom 
will warrant it, the deviſe is not good, for the cuſtom muſt 
be taken ſtrictly. And in my apprehenſion this differs lit- 
tle from the caſe put by Moor; for before the ſtatute ot 
uſes, one might deviſe the uſe, and the will would be a 
good direction of the uſe. If fo that one, who has a feoff- 
ment to his own uſe, might deviſe, yet according to the 
caſe in Rol. Ab. the uſe there could not be deviſed by will : 
which is a direct contradiction to the caſe put by Moor, 
arguendo; and therefore I take that caſe not to be law. 
It is ſaid, that a feme covert may execute a power; (which 
was ſo determined in Rich v. Beaumont upon the executi- 
on of a power, created before ſhe was covert: and ſo in a 
caſe before Lord King) ſo a power to a feme covert to make 
leaſes is good; and therefore why not this by an infant of 
the age of diſcretion ? I take it in law, (x) that the diſ- 
ability of an infant with reſpe& to the real eſtate is more 
favoured and a ſtronger difability, than that of feme coverts. 
In Hob. 95, there are ſome caſcs put: and there is a mar- fancy a 
ginal note very material. And here I will take notice, zpility than 
that the notes in Hob. are allowed to be his own. The note coverture. 
is this, “ coverture was not at common law ſo far pro- 
tected as infancy, and ſome other diſabilities, as non ſane 
memory, c. the ground of the difability being not from 
want of judgment, but from being under the power of her 
huſband; ſhe having as much judgment as if diſcovert: 
this is the reaſon why ſhe is examined upon ſuffering a re- 
covery. 


(x) Money to be laid out in land by a private act of parliament, an in- 
fant cannot elect to take it as money, 2 Brown, 56, 
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covery. But no examination of an infant to make his re- 
covery good; (y) his diſability ariſing from want of judg- 
ment. I will mention ſome other caſes. 1 Inft. 246, 403s 
that a woman diſſeiſee marries ; diſſeiſor dies ſeiſed: that 
ſhall take away her entry after her huſband's death, unleſs 
the was within age at the time of the marriage ; for then 
no folly can be accounted in her in taking ſuch huſband, 
as would not enter before the deſcent. This ſhews, that 
the diſability of an infant ariſes from want of judgment: 
in 10 Co. 43 A. Mary Portington's caſe, a common recovery 
againſt huſband and wife is good ; but not againſt an in- 
fant, who has not ſuch a diſpoſing power of the land as 
they have, but is tout ouſterment diſabled by law, to convey 
or transfer his inheritance or freehold during minority: 
be ſhe is ſaid here to be of as much diſcretion, as if he 
had lived two years longer; and that the court will judge 
of the infant's perſonal diſcretion. This would be intro- 
ductive of the utmoſt inconvenience, and a power with 
which I ſhould be very ſorry to be truſted, There is a va- 
riety of opinions of people's ability and judgment; and in 
theſe caſes it cannot be known till after the death of the 
party. The words of Hob. 225 are material, of a feoft- 
ment by an infant by cuſtom, that in pleading, an age cer- 
tain muſt be ſet down, and not left to the meaſuring a 
yard of cloth, &c. Theſe general caſes determine me in 
my opinion, that this cannot be good. Private acts of par- 
liament have been made to enable infants to execute pow- 
ers: as in Sir Thomas Parkin's caſe. I have ſearched, and 
the only caſe I can find, of a power executed by an infant 
is Lord Kili urry v. D. Gery (generally cited tor another 
purpoſe) which is cited and mare particularly ſtated in 
Evelyn v. Evelyn, 2 Wms. 659. I have ſent for the de- 
cree ;z and it does look there, as if it was a power execut- 
ed by an infant; but it was by virtue of a private act of 
parliament : I ſent for that act of parliament and there is 
an expreſs clauſe to make good all acts to be done by him, 
relating to the ſettlement by that act; which ſhould not- 
withſtanding his minority be as valid and effectual, as if 
at the time of making he was of full age. So that this is 
clearly a power ariſing from an act of parliament, and no 
colour of an authority for a general power. Taking it 
therefore in general, I am of opinion, an infant cannot 
execute a power. But next it muſt be conſidered, whe- 
| ther 


(v) Infants bound if conuſant of their right. 2 Vol, 212. Infant bound 
by a fair and reaſonable marriage ſettlement, but the covenants are not to 
be conſtrued too ſtrictiy. x Brown, 152. | 
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ther any thing in this caſe is particularly to this purpoſe ? 

and I think, there is. Firſt upon the penning of the 

power : ſecondly, as it is a power coupled with an intereſt 

and upon the penning there is a ſtrong objection againſt 

her executing it during infancy ; for the teſtator, having 

the coverture in view, has excluded that, giving her pow- 

er to diſpoſe, notwithſtanding that; and would allo have 
excluded the caſe of infancy, had he fo intended: and 

then the rule is, expreſſio unius excluſio alterius. He might 

not think there was any occaſion for giving her power dur- 

ing infancy, as ſhe was then about nineteen; his plain 

view being to ſecure it from the huſband's power, and that 

he might not induce or cajole her to part with it. Sccond- | 

ly, this is a power coupled with intereſt, and which is al- bled aaa} 
ways conſidered different from naked powers. It was ad- an intereſt, 
mitted, that if this execution was to operate on the eſtate different 
of the infant, it might not be good; (z) now it is clearly — us 5 
ſo, for ſne had the truſt in equity for life, with the truſt of 3 
the inheritance in her in the mean time; which would 

remain in herſelf, if not diſpoſed of, and deſcend to her 
daughter : ſo that this is directly a power over her own in- 
heritance, which cannot be executed by an infant. 


As to the equity of the plaintiffs from the claim of the , in void 
Soool. legacy: it is true it was determined in Noys v. as to land: 
Mordaunt, 2 Ver. 581. that if lands in fee are given to heir at law 
one child, and to another lands intailed, it is meant, they _— 
ſhould releaſe to each other : and the court has gone far- ing —— 
ther ſince, to the caſe of a perſonal legacy. But ſtill Ia legacy. 
am of opinion, this differs from all thoſe caſes ; and the 
infant is not obliged to make her election; ſor here the ( = ) 
will is void. And when the obligation ariſes from the in- 307 
ſufficiency of the execution or invalidity of the will, there 
is no caſe, where the le legatee is obliged to make an elec- 
tion; for here is no will of the land. A man deviſes a 
legacy out of land to his heir at law; and the land to ano- 
ther: the will is not well executed according to the ſta- 
tute of frauds for the real eſtate: the court would not 
oblige the heir at law, upon accepting the legacy, to give 
up the land. This differs from Noys v. Mordaunt in the 
reaſon of the thing ; there the teſtator deviſed ſome lands, 
which were, and others which were not his own : and the 
court ſaid, that the deviſe ſhould ſuffer the lands to pals, 
as if they were his own : but here, whether the lands 
were her own or not, they cannot paſs by the will. Another 

diſtinQion 

2) Naked powers conſtrued ſtridly, powers coupled with an intereſt 
l'bderally, 2 Vol. 79. 
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diſtinction is, Lord Keeper there grounded his opinion 
upon the father's diſpoſing his eſtate among his children ; 
whereas here ſhe had but one child, and diſpoſes of her 
whole real eſtate charged with legacies to the plaintiffs. 


There muſt As to the claim by the aſſignees of the rents and profits 
be a ſeihn during the bankrupt's lite, (a) I am of opinion, he is not in- 
in law obe titled to he tenant by curteſy, upon the ground of the huſ- 
97:2, band's having no ſeiſin in law or equity. By the father's 
band to be will the whole legal inheritance was veſted in the truſtees, 
tenant by and though ſaid to be determined in Caſburn v. Engliſh, 
curtely- that huſband may be tenant by courteſy of a truſt in equity; 
yet firſt the wite muſt have the inheritance : ſecondly, 
there muſt be a ſeifin of the freehold during the coverture. 
That the wife had the inheritance 1s true, and there was 
a kind of ſeiſin; that is an equity; a truſt of the profits 
for her life : but here the father, whoſe eſtate it was, has 
made his daughter a feme 4 giving her the profits dur- 
ing her life; but not ſubject to the controul of her huſband. 
Then what ſeiſin had the huſband in equity during the co. 
verture ? and this is eſſential to a tenancy by curteſy, and 
would be directly contrary to the intent of the teſtator. 


But as to the intereſt of the 8oool. I am of opinion, 

Intereſt. the infant daughter is not intitled thereto till twenty-one. 

Where the The general rule is, that a legacy payable at a certain time 

court will, does not carry intereſt, till the time of payment comes; 

or will not, for intereſt is given for delay of payment. If intereſt is 

give intereſt given in mean time, the repreſentative of the legatee ſhall 

— recover the legacy immediately; but if not, the repreſen- 

able. tatives ſnall not recover it, till the time when by computa- 

tion the infant might have attained his age. The ground 

go upon is, that in the caſes, where the court has given 

intereſt in the mean time, it has been, where intereſt has 

been intended by way of maintenance. Here the teſtatrix 

has made another proviſion for the legatee's maintenance, 

and not to ariſe out of the intereſt; for then the argu- 

ment would be ſtronger, that the legacy was intended to 

carry intereſt in the mean time: but it is given out of the 

eneral fund. Another thing is the contingency; which 

— it was in her view, that ſhe might die before twenty- 

(308) one. There are indeed ſeveral caſes, where the court has 

given intereſt ; as in Acherly v. Vernon; but there were 
particular reaſons for it. 


Next 
* (a) Ante. 176. 


* 
u 
} 
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Next as to the aunt's perſonal eſtate a queſtion has been 
ſtarted, whether, if the aſſignees are intitled thereto, (the 
huſband gaining a matrimonial right, which ſurvives to 
him, and cannot be affected by the power or appoint- 
ment,) they can claim it in equity, withont being obliged 
to make a proviſion for the daughter? In Fewſon v. Moul- 
fon, Mich. 16. G. 2. I was of opinion, that the aſſignees 
have been compellable to make a ſettlement for a wife, 
where the huſband had made none. But I can find no 
caſe, where it has been done for a child: I do not ſay it 
cannot, but there are reaſons here, why it ſhould not, It 
is a liberal diſcretion, which the court exerciſes in the caſe 
of a wife; and in this caſe the child is provided for, ſo 
that the court ought not to make this the firſt inſtance 3 
for ſhe is intitled to the real eſtate, and to 8ooo!l. out of 
the perſonal ; which is a great proviſion z and the court 
will not make a ſtretch in equity in the caſe of a child 
thus provided for ; and on the other hand fair creditors, 
But the 1400/. paid by the Doctor to the bankrupt, muſt 
be conſidered as paid out of the perſonal eſtate of the 
aunt. 


s 
; 
| 
| 
CS 
«4 
[4 


Beckford verſus Tobin, November 4, 1749. Caſe 152. 


IR James Tobin having an eſtate in South Sea and intereſt of 
Eaſt- India ſtock, leaſchold, and ſome ſhares in ſhips, a legacy. 
by his will gave 4000. to two truſtees, to be paid and ap- 
plied in ſuch manner as he ſhould, by writing under hand 
and ſeal order and direct; making them and two other 
perſons executors, 


i 
* 
2 
1 
. Y 


Afterward by a codicil he direQs the truſtees to apply the 
4000/. to the uſes of a boy called Michael, aged five 
years, and then living with Jahn Tobin; and his mainte- 
_ and education to be paid out of the intereſt of that 
4000/. 


This was an appeal from a decree in 1739. 


For the appellant. Intereſt for this legacy ſhould com- 
mence from the death of the teſtator; and as to the rate, 
in general, where it is out of perſonal eſtate, it ſtands 
as a debt on the eſtate; and therefore is a debt which 
will bear the legal courſe of intereſt, as even a voluntary 
bond will. So a contract for any ſum with intereſt, 

means 


(309) 
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means legal intereſt, and here the word intereſt is men- 
tioned. In ſeveral caſes his Lord/hip has determined, that 
a general legacy, without mention of intereſt or any time, 
ſhould bear five per cent. and it is the conſtant rule where 
out of perſonal eſtate ; unleſs an intent ſhewn to car 
leſs than the legal intereſt : but not ſo where out of land, 
as no real eſtate, commonly ſpeaking, produces more than 
four. This is the whole proviſion for an infant: and b 
one obliged by nature to provide for him, as his illegiti- 
mate ſon. The teſtator has given intereſt, and the court 
will conſtrue it legal intereſt ; which takes it out of the 
diſcretion of the court, as much as if the teſtator had 
given legal intereſt, No lacheſs can be imputed, as he 
was an infant at the time of the decree, 


For the reſiduary legatee, There is no direction in the 
will to pay the intereſt from the death of the teſtator, nor 
any thing to take it out of the common caſe of a legacy's 
not being payable till one year after ; the preſumption in 
favour of a — child not holding in the caſe of one 
who is a mere ſtranger having a legacy. The time of 
making the will in 1732 is material ; for from thence to 
the time of the decree no more than four could be got: 
till the exigency of the government upon the war with 
Spain raiſed the value of money ; and then the court, 


| Where out of perſonal eſtate, gave five ; becauſe the value 


of money was five in government ſecurities. There are 
alſo particular circumſtances to diſtinguiſh this Jegacy, 
and to give but four per cent. although five ſhould be given 
for the other legacies in the will, The truſtees actually 
have the money in their own hands; if then they do not 
place it out, as they ought, the court will make them 
pay that intereſt, which could have been got, if placed 
out: beyond which they cannot be charged. The court 
does not ſupply in favour of natural children by the 
ſame rules as for legitimate children; ſuch as the defect 
of ſurrender, and the mother's covenant to ſtand ſeiſed to 
the uſe of her natural child is void; there being no blood. 
It cannot he reduced to a certain rule here, what intereſt 
ſhall be given for a legacy, no more than at law what da- 
mages a jury ſhall give: wherever the thing exceeds the 
demand for it, the price is lowered. * So in money as well 
as other commodities. Exigencies will vary the rate of in- 
tereſt ; and there are ſeveral caſes where four has been 
given, though out of a perſonal fund. The beſt rule to 


go by is, what intereſt could in general be got at _ 
tim 
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time : and there was no fund then, upon which five could 
be got. Land or government ſecuritics were the only two 
things, upon which the truſtees could fairly lay it out : 
unleſs perhaps by ſmall ſums to tradeſmen; upon which 
if any failure, the court would make them ſuffer. The 
infant only acquieſced under an order without complain- 
ing that he had a lower rate of intereſt than he ought. 


Lord CHANCELLOR. (3 I o) 


As to the firſt queſtion, I am of opinion, that in this where inte- 
particular caſe there ought to be intereſt from the death (b) reft is to 
of the teſtator, and not only from the end of one year ene 
after.“ The rule is true, that the intereſt of a general le- geath of te- 
gacy, for which no time is appointed, is from the end of tator, and 
one year ; which 1s ſtrengthened by the ſtatute of diſtribu- — * 
tion giving one year in the caſe of inteſtacy to diſtribute; — 
the ſame reaſon holding where there is a will and execu- 
tors : yet that rule was not founded upon that ſtatute ; be- 
ing a rule of this court before ; who took it from the ec- 
cleſiaſtical court, which gave the executor a year to get in 
the eſtate, and pay the legacy, before he ſhould be com- 
pelled to give an account, &c. And as this court has a TY 
concurrent juriſdiction in the caſe of legacies, it has fol- | 
lowed that rule, that there might be no variance in the 
rule of juſtice, and allowed that time of a year, where no 
certain time was mentioned. Yet there are exceptions 
thereto z one of which is the caſe of a legacy by a father 
or mother to a legitimate child, whether by way of portion 
or not. If it is given generally, the court will give inte- 
reſt from the death to create a proviſion for its mainte-__ 
nance ; and if payable at a certain age, and the child not 
otherwiſe provided for, the court will give intereſt in the 
mean time before that age. But the court has not extend- 
ed this to a natural child for two reaſons : firſt from the 
rule of law conſidering a natural child as no relation 
having indeed no civil blood. Secondly, that it is not fit 
for a court of juſtice to give the ſame countenance to ſuch 
children as in the caſe of legitimate children: and to dif- 

countenance 


(b) Legacy payable within a year, Legatee had no notice of the legacy, 
"till the executor publiſhed it in the Gazette, no intereſt ſhall be paid. 
Pre. Chan 11. 

* This is the rule if the legacy is out of the perſonalty, unleſs the time 
of payment is mentioned, but if out of the realty it carries intereſt from 
teſtator's death, as the land yields profits, 2 Wms. 26. 2 Atk. 108. 
Intereſt from a year after teſtator's death, if ſpecific from the death, 2 
Vol. 563. 
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countenance practices of that kind, the court has taken 
them to be out of all ſuch proviſions, as the ſupplying de- 
fect of ſurrender for them, c. But the ground of the 
preſent caſe is from the words of the will and codicil : al- 
though nothing particular can be inferred from the pen- 
ning of that clauſe in the will, unleſs as it takes in the act 
he did afterward : otherwiſe there is no pretence that it 
ſhould carry intereſt before the end of the year. But in 
the conſtruction of the legacy, the court muſt take in the 
codicil, which muſt make part of, and have the ſame 
effect as if it had been in the will; and then it amounts 
to a legacy in truſt: the truſt explains the intent, go- 
verns and directs every thing relative, and conſequently 
the time of payment. As where the truſt imports a fee, 
it ſhall be ſo conſtrued ; although the words of the deviſe 
would not carry it. Then conſider what direction this 
codicil leaves as to the time of payment. No particular 
time for the commencement of the maintenance and edu- 
cation; which muſt be meant continuing throughout 
and during that whole time, the 4ooo/. muſt carry ſome 
intereſt, The court has ſaid, that intereſt ſhall follow the 
principal, as the ſhadow the body, and that in the caſe of 
collateral relations: as in Vernon v. Acherly, it carried in- 
tereſt before the time of payment came; although the teſ- 

(31 I) tator directed payment at the time of marriage: and great 
ſtreſs was laid ona caſe in Lord Nottingham's time, where 
there was an indication of ſeparating it from the bulk of 
the eſtate : but there is ſomething decifive here ; that un- 
leſs the court makes this conſtruction, this child, if he 
died within the year, would have no maintenance: then 
no one could expend any thing thereout for him, and who- 
ever had maintained him would have loſt his money. 


Where the As to the next queſtion ; in general the court exerciſes 
court will as large diſcretion as to the rate of intereſt upon legacics, 
give leſs where intereſt is not particularly given, as in any caſe ; 
than the le- g : . d k 

wp and difficult to reduce it to a certain rule. I do not know, 
zal intereſt I 
for alegacy that, where the teſtator has ſaid intereſt, the court has held 
charged on itſelf ſo bound, as inſiſted upon for the appellant, to give 
perional the legal intereſt : but ſuppoſing for argument ſake it is ſo: 
fate; as : p 
where the the teſtator has taken for granted, the 40001. will carry in- 
fund did not tereſt. It is to be conſidered as taken out of the bulk of 
3 5 the eſtate, to be placed out by the truſtees, in whoſe hands 
mr, the codicil has conſidered it diſtin from the other two 
to ſeparare executors. There cannot be a ſtronger implication, than 
the bulk of that his intent was ſuch, and their duty was to have place 
the eſtate. it at intereſt as ſoon as poſſible, and thereout his mainte- 

nance 
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nance was to come; which was his view: and no direc- 
tion of that kind mentioned ſo as to confine the court to 
legal intereſt. Then what diſcretion is to be uſed ? The 
general rule has been between intereſt of legacies charged 
on land, and on perſonal eſtate ; and where nothing more, 
the court has ſaid, that land never produces profit equal to 
the intereſt of money, and will follow the courſe of things 
and give intereſt, where charged on land, one per cent. 
lower than the legal intereſt. So it was when the legal in- 
tereſt was at fix ; but in general where a legacy is out of 
perſonal eſtate, the court gives five, and unleſs that is ta- 
ken to be a fort of rule, there will be no diſtinction be- 
tween them. I agree, that notwithſtanding this, after the 
great fall of the value of money and rate of intereſt, in 
many caſes, where the court was to give intereſt by diſ- 
cretion, four only were given, when upon perſonal eſtate, 
as I believe, Sir Joſeph Jekyl did: yet the court laid hold 
on ſome particular reaſon (although perhaps not in ev 
caſe,) generally on ſome inquiry upon what kind of fund 
or ſecurity the teſtator's eſtate is placed out: and in ſome - 
caſes ſent it to the mafter to inquire, and, where they found 

it did not produce more than four, directed but four; . 
there being then no certain rule, I will not vary this de- 
cree, as to the rate of intereſt. It is true the appellant 
was an infant at the time of the decree, and not precluded 
by the order made ; yet his making no complaint is a kind 

of waiver, It now comes before me on the general report 
of the maſter ; and it appears, on what kind of funds the 
eſtate ſtood out; which, I believe, —_— round, did 
not make quite four ; the dividends on the ſhares of ſhips A 
being merely contingent. But there is another reaſon for 
not varying the decree, from the intention of ſeparating (37 2) 
this from the bulk; which if the truſtees had then done, 
and placed out, it could not have produced more than four, 
which is a good rule to go by. 


But as to the time of commencment, the decree ſhould 
be varied. 


Vol. I. B b Licam 
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$ 
Caſet35- Lacam verſus Mertins, November 8, 1749. 


Marſhal. (c) RS. Hay in the life of her huſband levied a fine of 
ling affers, her eſtate, making it ſubje& to a debt of 2000/. 
— which had been contracted by her huſband. After his 
tract credi. death ſhe borrows a further ſum of 400. and by an in- 
ror come dorſement agrees, her eſtate ſo pledged ſhould ſtand pledg- 
_ ed with this 401. and not to be redecmed without pay- 
— ment of all theſe ſums, 

can only be 

where the The queſtion now was, after the maſter's report, how far 
— 4 ſimple contract contractors were intitled to come upon her 
a remedy real eſtate, in the place of ſpecialty creditors ? 


againft the 
real and 


perſonal af- 
ſets of the 


debtor de- (d) The rule of the court, as to marſhalling aſfets, and 

_ ac. Airecting fimple contract creditors, to ſtand in the place 

ſers are in Of ſpecialty creditors pro tanto to receive ſatisfaction, is a 

queſtion, very juſt and beneficial rule, and ought to be adhered to; 
and the court keans and endeavours to bring creditors with- 
in that rule, and extends it, that all the creditors may e- 
ceive ſatisfaction. Yet it muſt be as between the real and 
perſonal aſſets of a perſon deceaſed; for the court has no 
right to marſhal the aſſets of a perſon alive; it not being 
ſubject to ſuch a juriſdiction of equity till the death. Nor 
can the court extend this relief to creditors further than the 
nature of the contract will ſupport it; therefore it mult be 
a ſpecialty creditor of the perſon, whoſe aſſets are in queſ- 
tion; (e) ſuch as might have remedy againſt both real and 
perſonal, or either, of the debtor deceaſed it not being 
every ſpecialty creditor, in whoſe place the ſimple contract 
creditors can come to affect the real aſſets, viz. where the 
fpecialty creditor himſelf cannot affect the aſſets, as where 
the heirs are not bound; and ſuch it is here; heirs not be- 
ing bound in the covenant. 


Lotd CHANCELLOR. 


Now to apply theſe generat rates to the debts in queſtion : 


tor ſuch debts, upon which there might be remedy _— 
er 


(e) Ante, 52, 251. 

(1) The general rule is that where one claimant has more than one 
fond to reſort to, and another has only one, the firſt ſhall reſort to that 
tund on which the ſecond has no lien. 2 Atk, 246. 

(e) 2 Brown, 107. 1 Wms. 347. a Wms. 664. 
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her in her life, or againſt her rẽpreſentative after her death, 
the fimple contract creditors are intitled to receive ſatis- 
faction pro tanto; and therefore for the 4000. as being a ſpe- ( I 3) 
cialty debt upon her own bond after the huſband's death, 3 
fatisfied out of her perſonal aſſets: but not as to the 20000. 

which there is no ground to make hep perſonal debt, or 

any debt of her's. It was originally her huſband's ; (f) 

nor could ſhe then make herſelf liable by contract. There 

is no covenant for her payment of the money; nor is there 

ſuch a covenant, upon which any remedy could be againſt 

her perſonal eſtate, unleſs ſhe had been guilty of a breach ; 

all the covenant being, that the cſtate ſhould ſtand charg- 

ed. This covenantee therefore could not have brought an 

ation or other remedy againſt her or her repreſentative, 

becauſe no breach. Then there is no body, in whoſe 

place to come pro tanto; and this is a caſe, for which the 

court never would ſtrain, however liberal they are in ſuch 

caſes in the conſtruction for creditors; for it is material in 

this caſe, that it is the huſband's debt; and the intent was 

not to change the nature of it, and to make it her debt, 

for it is only recited in the deed ; and the recital of a debt ulof a 
under hand and ſeal, has been held to be no ſpecialty debt, debt in a 
although recited in a deed ; for it muſt ſtand on its own deed under 


force; and fo I have known it determined by Sir Foſeph A 
Tehyl. cialty deed. 


Beard verſus Travers, November 9, 1749. Caſe 154. 


N pelitiom relating to the appointing a guardian to 
O Miſs Herbert, bs NI 


Lord CHANCELLOR. 


Any one, as Amicus' Curiæ may make application for 


and in the behalf of an infant, though no relation ; as is 
often done. 


In caſes relating to clandeſtine marriages hearſay evi- 
dence and declarations are no defective proof: but has 


weight with the court ; eſpecially when uncontradiQed by 
any thing on the other fide. 


In the preſent caſe ſuch order ſhall he made, as was made 
in Barry v. Smith, and in Lord Raymond's caſe by Lord | 
B b 2 Talbot; 


t) But ſhe might charge her own eſtate, 2 Atk, 384. 1 Was, 264, | 
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Talbat ; that this lady be not married without leave of the 
court; and that neither Lord AH or his ſon, have 
any acceſs to her by letter or otherwiſc, 


(314) ä 
Caſe 155. Johnſon verſus Smith, November 10, 1 749. 


2% (8) 70 SEP-H FOHNSON having only a natural 


— pee o daughter, who lived with him, and whom he 

aſſigns all Maintained and educated, expreſſing great love and affec- 

his ſecuri- tion for her; in 1736, havihg then a real eſtate (the an- 

ties to a nual value of which did not appear) and -.alſo a perſonal eſ- 

— tate, conſiſting in ſecurities gr” to the value of 7000/. 
L 


but alter - in conſideration of love, good will, and affection, execut- 


wards ed an aſſignment, or (as it was commonly called) deed of 


treats them giſt to her, then of the age of nineteen, of all his mort- 


— 7oa-0wn ages, bonds, bills, and other ſums he had at intereſt, to 
delivered Fold to her, her heirs, executors, and ſo forth, from thence- 


the deed to forth to her and their proper uſe for ever; Nas I have ab- 


1 ſolutely, and of my own accord, (ct and put in further teſ- 
executes timony. ; 


and delivers : 
to her a bond He afterward treated theſe ſecurities as continuing his 


for 10000% en changing ſeveral, calling in, and placing out on new 


* 


ayable in # : 
— ſecurities, without her conſent. 
months af - : L | 

tar hes In 1742, about fix months before he died, he executed 


— — a bond to her, with condition that if he, his heirs, exe- 
her his real cutors, adminiſtrators or aſſigns ſhould pay to her, her 


eſtate pro- heirs, &c. 10,000/. within three months next after his 


—_— _ death, then the obligation to be void. This was executed 
and deviſes and delivered to her. 

all his per- CE | 

ſonal eſtate He afterward made his will; deviſing his real eſtate to 


to her, her and her heirs, ſo as ſhe intermarried with William 


— Johnſon; but if ſhe refuſed to marry him, he gave this 


She retuſes real eſtate to William Johnſon and his heirs, making her 
to marty A. executrix, and giving her all his perſonal eſtate, under 


nothve the deſcription of all goods, chattels, debts and perſonal 


not have 
both the eſtate. 
benefit of ; 


N She refuſing to marry William Johnſen, forfeited the 
bond, but Teal eſtate to him; and he dying. deviſed the eſtate to his 
has an e- father; who brought this bill againſt her, having married 
ieeton. Sir Edward Smith, to have the perſonal eſtate een 

42 þ | ohnſon 


(s) » Brown, 445. 


{ 
( 
| 
q 
F 
; 
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I applied in exoneration of his real, and particu- 
arly toward ſatisfaction of the 10, ooo]. claimed by her on 
the bond. | 


Which brought a queſtion before the court, whether the 
defendant was intitled to the benefit of the aſſignment by 
the deed poll, and alſo to the bond? It being argued for 
the plaintiff, that both ſhould not ſubſiſt; for the court 
leans againſt double portions, even in the caſe of legiti- 
mate children, 


Fer defendant. "The queſtion is, whether the vain 
is intitled to ſet afide this deed in a court of equity ? Con- 
ſider it in two views. Firſt, whether this is a good aſſign- 
ment independent of the bond although as to creditors it 
is merely voluntary: yet the deviſee or grantee of the real 
eſtate cannot impeach, or come into equity to prevent a 
recovery upon it, Though the father had acceſs to theſe 
ſecurities afterward, ſhe had the cuftody of them; and the 
keeping the key is evidence of the poſſeſſion, actual proof 
of the delivery to her is not to be expected; and if ſhe 
had poſſeſſion before, that excuſes delivery. Something 
paſſed by this aſſignment ; for though by grant of bonds 
and ſecurities, the debts do not paſs, the paper, wax, &c. 
does. 1 Infl. 32. B. Next to conſider, whether the bond 
is a ſatisfaction of what was given before? It is his own 
deliberate act; and had he ſo intended at the time of the 
execution of the bond, he would have ſaid ſo, or cancelled 
the aſſignment. The doctrine of ſatisfaction has been de- 
clared to have gone farther, than if it was res integra, in 
the conſtruing a gift to be a ſatisfaction of a precedent 
debt. But a ſubſequent debt was never held a fatisfaQtion 
of a prior gift, nor can one gift be a ſatisfaction of ano- 
ther; nor a legacy a ſatisfaction of a prior gift : although 
2 gift in the life of the party has been held a ſatisfaction of 
a legacy. This is a queſtion between one gift and another; 
and there is no inſtance of curbing the teſtator's bounty. 


on two rules ; that it muſt appear to be the intent of the 
donor, and that it ſhould be ſomething of the ſame kind. 
In the caſes of double portions, there is a competition be- 
tween perſons in the ſame relation, as between children; 
and therefore a double portion might injure the reſt. But 
the plaintiff's title is by forfeiture, and ariſes from a con- 
dition in reſtraint of marriage, which the court will never 
favour z and the deeds themſelves import diſtin@ bounties. 
Caſes applicable are 2 Ver. 258. 1 C. R. 199. and Oliver 
Brigham, 


The principle of the court in caſes of ſatisfaction depends 


4 EEE —4- 
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Brigham, or 2 at the Rolls Decem. 1732, and Sudat 
v. Fehl, on the will of Sir Foſeph Jekyl, where a gift in 
the lifetime and a proviſion at the death were both decreed 
to the party. 


Lord CHANCELLOR. 


The general queſtion is not, what is contended on the 
part of the defendant, whether the plaintiff is intitled in a 
court of equity to ſet aſide this deed of aſſignment; for 
that is a different conſideration ; but whether the defen- 
dant is intitled to both or confined to one; although ſhe 
may have an eleQion ? The intent of Joſeph Johnſon, 
who made both theſe proviſions, is very material, and 
ought to turn the ſcale of any doubt; both parties being 
equally volunteers. Two queſtions ariſe in this caſe : 
Firſt, what was the intent or effect of the aſſignment, as 
it ſtood originally, and to the time of the execution of the 
bond ? Next, whether any alteration has been made there- 
by, and whether the bond is to conſidered as accumulated 
to the deed poll, or to be ſubſtituted in its place ? 


As to the firſt, I am of opinion, that notwithſtanding 
the ſtrong words of it, it was not his intention to give his 
whole perſonal eſtate to the defendant in his life, but a kind 
of gift mortis cauſa, and to take place only at the time of 
his death. I think that all the circumſtances of this cauſe 
are not before the court ; not indeed by the default of the 
parties in a tranſaction of this kind between a father and 
his natural daughter. But it appears from the words of 
the deed itſelf, following the ſtrong expreſſions which gave 
her an immediate property. They are very dark words, 
yet mean ſomething. One would ſuſpect he had made a 
will at that time; for ſomething he had done, to create a 
farther teſtimony of his intent; but as it does not appear 
what, or whether he had made any will before the laſt, it 
muſt be laid out of the caſe. Ihe acts which he did, ſpeak 
ſtrongly for the conſtruction I make. It does not appear, 
this-deed was ever delivered to the defendant, but was put 
by the teſtator among his own writingsz and the evidence 
on the part of the defendant proves not, that the cuſtody 
of it was given to her to make uſe of jt as ſhe pleaſed ; and 
ſeveral acts of his ſpeak the contrary. From the nature of 
the deed alſo, and his circumſtances at the time, it is not 
to be preſumed, he would aſſign to a natural daughter, then 
living with him, not of — whom no match had been 


propoſed, or immediate proviſion wanting, his 2 
a n 
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ſonal eſtate ; and veſt the immediate property of it in her, 
out of his own power; which is incredible: his intent ap- 
pearing to be to keep this deed in his own power, to make 
2 proviſion for her, which ſhe ſhauld have the benefit of at- 
ter his death. 


As to the next conſideration, I am of opinion, the de- 
fendant is not intitled to both; and that the bond was not 
intended as accumulated, but as making a different provi- 
ſion for her, of which ſhe will have an election. And not- 
withſtanding the ſtrong declarations of his affection for her, 
and intent to leave her all, it amounts to little; for the teſ- 
tator plainly intended /ub modo fhe ſhould have all. Al- 
though ſhe is not to be blamed for not complying, as ſhe 
might have her reaſons for it; yet ſtill it contradicts his 
intention, which was, that the eſtate ſhould go in his 
name : and very probably at the time of giving this bond, he 
had the making the will in view : but in all events he would 
make her a fortune of 10,0001. which is very ample. The 
court would not make the conſtruction contended for by 
the defendant in eaſe of a legitimate child; for which there 
are very ſtrong caſes : as Thomas v. Keymis, 2 Ver. and 
Upton v. Prince by Lord Talbot ; where it was held, there 
ſhould be no double portion, although a ftrong caſe for it : 
much leſs than for a natural child. The caſes mentioned 
do not come up to this. It is ſaid, the rule of double por- 
tions holds only among children themſelves, and not among 
collaterals or ſtrangers : but there are no caſes relating to 
double portions, where that diſtinction is made, nor any 
reaſon for it, as it is a queſtion of intent: nothing of that 
kind is relied upon in 2 Ver. 258. In Thomas v. Keymis 
the rule was the ſame ; though the eſtate might have gone 
over to collateral relations : the intention therefore was to 
ſubſtitute one in place of the other, which he had always 
kept in his own power and cuſtody ; and which, if in his 
life the defendant had brought a bill, the court would not 
have decreed to her. He meant in all events to ſecure 
,12,0001. and ſo far as the perſonal eſtate is deficient there» 
to, the real ſhould make it up : but the defendant is not 
intitied to both, but to have her election. 


He nklc 
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Caſe 156. Henkle verſus Royal Exchange Aſſurance Company, 


Policy of 
inſurance, 


Bill to rec- 
tify it ac- 
cording to 
the intent, 
diſmiſſed, 
there not 
being evi- 
dence to 
vary the 
contract. 
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November 14, 1749. 


HE plaintiff inſured a ſhip at and from London to 

Oſlend, from thence to Rotterdam, from thence to 
the Canaries, warranted an O/tend ſhip : which ſhip was al- 
terward taken. 


The bill was brought to have the policy reQified ; for 
that the intention of the parties was miſtaken therein ; 
which was that the warranty ſhould not have been ſo gene- 
ral, viz. ſhould take place from Offend only, not from 
Londen : and though courts of law will in the caſes of po- 
licies by the uſage of merchants admit parol evidence, 
not ſo as to rectify a miſtake on parol evidence, as this 
court will: as by his Lerdfarp in the caſe of King-ftreet St. 
Margarets, and in Motteux v. London Aſſurance Com 
December 1739, where the queſtion was, whether the ſhip 
was to be inſured in port, or in the voyage to London, hav- 
ing been loſt in port? The evidence here was the depoſi- 
tion of Knox, who tranſacted on the part of the company, 
that the plaintiff applied to him to inſure the ſnip; and 
that he believed that the plaintiff told him, ſhe was or had 
been an Engliſh ſhip, and might ſay ſomething concern- 
ing the manner or intent of making her an O/tend ſhip ; 
but that his anſwer was, that he would not enter into the 
manner, but that if the plaintiff would warrant her to be 
an Oftend ſhip, he would inſure : and that on theſe terms 
and no other the agreement was made. There was the 
evidence of another perſon, who varied from Knox ; but 
it was ſaid, the circumſtances ſpoke ſtronger than any evi- 
dence, that the intent was, that ſhe ſhould be an Oftend 
ſhip at the time of leaving Oftend, ſhe being then in London, 
and could not be an Oftend ſhip, without going to Oftend ; 
for which proof was read, that it was neceſſary ſhe ſhould 
be regiſtered. Such was the imagination of the parties ; 
and it is abſurd to ſuppoſe, the plaintiff would warrant her 
to be ſo, when he knew ſhe was not ; althaugh in general, 
inſurances are proper to be tried at law, yet not always ſo; 
this court ſending to law under particular directions. The 
plaintiff's equity is, that this policy, which at law muſt 
ſtand on its own foundation, is not agreeable to the intent 
of the parties; and a miſtake is a profeſt head of equity; 
which cannot be proved but by the perſons contracting: 

nor 
(i) 2 Ath, 31. Poſt, 456. 2 Vol. 376. 6 
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nor can the plaintiff make uſe of his material evidence at 
law. That this court will interpoſe in ſuch caſes, appears 
from Callaway v. Ward, 1728, which was a bill againſt 
the inſurers of the Sun-fire Office ; where the plaintiff had 
the leaſe of a houſe inſured ; and before its expiration en- 
tered into an agreement for a new leaſe : but before execu- 
tion, though after expiration of the leaſe, the houſe was 
burned : upon application for payment, as within the 
policy, on the foot of this parol agreement, the office de- 
nied it ; for that at the time of burning it was not the 
plaintiff*s houſe : Lord King determined for the plaintiff, 
upon the ground of conſidering that as done which ought 
to be done : yet that was as little favourable for the inter- 
poſition of the court as could be, and the Houſe of Lords 
was of the ſame opinion. As to the objection, that this is 
an illegal trade, and therefore the plaintiff, party to an 
illicit contract, is not intitled to recover; that argument 
cannot lie in the mouth of the defendants, who were ac- 
quainted with it, and ought to pay the loſs. This, though 
a trading to an enemy's port in time of war, is not an illi- 
cit correſpondence ; the caſe of D*Oliphant v. South Sea 
Company, and the caſe of Sir Robert Nightingale, anſwer- 
ing that objection. And though the law prohibits the im- 
portation of enemy's goods, it prohibits not the carrying 
the growth of this country, unleſs proviſions to enemies. 


Lord CHANCELLOR. 


No doubt, but this court has juriſdiction to relieve in 
reſpect of a plain miſtake in contracts in writing as well 
as againſt frauds in contracts: ſo that if reduced into wri- 
ting ö to intent of the 2 on proper proof that 
would be rectiſied. But the plaintiff comes to do this in 
the harſheſt caſe that can happen : of a policy, after the 
event and loſs happened, to vary the contract ſo as to turn 
the loſs on that inſurer, who otherwiſe, it 1s admitted, 
cannot be charged : however if the caſe is ſo ſtrong as to 
require it, the court ought to do it. 


The firſt queſtion is, whether it ſufficiently appears to 
the court, that this policy, which is a contract in writ- 
ing, has been framed contrary to the intent and real agree- 
ment? Secondly, ſuppoſing it ſo, whether this is ſuch a 
caſe, under the circumſtances of it and nature of the trade, 
as that the court ought to interpoſe and relieve. 


As 
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As to the firſt, it is certain, that to come at that there 
ought to be the ſtrongeſt proof poffible; for the agree- 
ment 1s twice reduced into writing in the ſame words, 
and muſt have the ſame conſtruction: and yet the plaintiff 
ſceks, contrary to both theſe, to vary them; and that in 
a caſe where the witneſſes on the part of the plaintiff var 
from each other. The fingle depoſition, upon which it 
depends is very uncertain ; and imports, that they relied 
on the vlaintiff 's warranty ; leaving the manner of mak- 
ing her an O/tend ſhip, to himſelf. Then as to the cir- 
cumſtances, during the whole voyage ſhe certainly was to 
be an Oftend ſhip : and if the intent of the parties was, 
as the plaintiff ſays, there ſhould be ſome proof of that. 
The witneſſes do not ſay it was neceſſary the ſhip ſhould 
go to Offend, but that ſhe ſhould be regiſtered : if ſhe was 
not an Oftend ſhip at the ſailing from London, ſhe might 
be taken by an Engliſh privateer, becauſe the end of her 
voyage was an enemy's port; and the cuſtom-houſe books 
not conclufive to the captors; who may ſhew that the voy- 
age was to the Canaries, notwithſtanding a different entry 
there, The plaintiff's miſtaking the law of Offend will 
not be a ground to vary the agreement; for if the other 
fide knew of it, it is nothing to them, nor turns the loſs 
on them: and there is no colour, that they knew of it, or 
even that the plaintiff thought it was ſo. But in what 
caſe on this uncertain proof am I to turn the loſs on the 
defendant? in a caſe wherein they would have no conſide- 
ration, as the premium might be recovered againſt them; 
for it is laid down, that if the ſhip was never brought 
within the terms of the inſurance, ſo that the inſurer ne- 
ver runs any riſk, the premium muſt be entered in an ac- 
tion by the aſſuree: in which caſe the aſſured never would 
have brought a bill to rectify, but would have taken it on 
the foot of the policy. 


Equity re- Another point has been argued, which I will ſpeak to, 
lieves although I ſhall not go on it in my determination. It 1s 
againſt uſu- certainly a general rule, that a plaintiff muſt come into 
1 equity with clean hands; and ſeveral caſes at common law 
licit con- 2nd in equity have gone upon this, that if the contract re- 
naR, lates to an illicit ſubje&, the court will not ſo encourage 
the action as to give a remedy. Therefore on an action 

to recover back money taken by way of bribe to a cuſtom- 

houſe officer, or on a corrupt agreement, the court ſays, 

it will not lie, as the plaintiff was a party thereto; nor is 

it any anſwer, that the defendant knew of this illegality; 

tor that ayſwer would ſerve in all thoſe caſes ; and m_ 

ore 


| 


— 
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fore the court will ſtand indifferent. But one exception 

occurs in theſe caſes, and in which equity differs from the 

common law; for generally the rule is the ſame, only 

equity adheres a little ſtricter to it: and that is the caſe of 

uſury, in which equity ſuffers the party to the illicit con- 

tract to have relief. But that depends on a diſtin& reaſon : 

that whoever brings a bill in the caſe of uſury, muſt ſubmit 

to pay principal and intereſt due, on which the courts lays 

hold and will relieve ; with this farther reaſon, that hie, 

court conſiders uſurious contracts in ſomewhat a different 

light from what the law does : which conſiders them upon 

the foot of the ſtatutes : but this court as a fraud and ad- 

vantage taken on neceſſitous perſons. Now to apply this. 

I am not ſatisfied with the joy oak given to the objection of 

its being illicit, ariſing from the caſe of the South Sea 

Company, for that was not trading contrary to the law of 

this country, but contrary to the agreement with the com- 

pany; which is different from a contract contrary to the 

general law of this country, whether ſtatute, common, or 1 

maritime law. So of Sir Robert Nightingale's caſe; which 

was but a plea in the Exchequer, and but the private right ö 

of the company; being contrary only to their ſtatutes, | 

not to the general law of the land; for in ſuch caſes no 
. remedy could be in law or equity. No determination has | 

been, that inſurance on cnemics ſhips during the war 1s | 

unlawful : it might be going too far to ſay, all trading with 1 

enemies is unlawful; for that general doctrine would go a ! 

great way, even where only Engliſh goods exported, and 

none of the enemies imported, which may be very benefi- 

cial. I do not go on a foundation of that kind; and there 

have been ſeveral inſurances of this ſort during the war, 

which a determination upon that point might hurt. To 

ſay no remedy could be in law or equity, it muſt be very 

clearly ſo, and not by any ſtrain. As to the caſe of inſu- 

rance on wool tranſported to France, I never doubted, but 

that was an unlawful contract; and therefore if a caſe 

came before me, when I was Chief Fuftice, both ſides 

knowing it, and a ſeifure for that by the cuſtom-houſe 

officer, I ſhould have held it an illicit inſurance and con- 


tract. 


But upon the firſt point there is no evidence to vary the 
contract, from the written words: therefore the bill muſt 
be diſmiſſed; but without coſts, for it appears to be a loſs 
by a capture not within the intent of the parties. 


Durour 
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Caſe 157. Durour ver/us Motteux, November 21, 1749. 


Mortmain. CP[MOTHY MOTTEUX in 1745 made his will, giv- 
ing all his real eſtate to truſtees, to ſell and diſpoſe of 
Statute the whole, with his perſonal eſtate, for payment. of his 
96. 2- debts, legacies, and performance of his will ; he gave ſe- 
(321 veral legacies, and among the reſt 1200/. or thereabout, 
Deviſe of whereof part was to be laid out in the purchaſe of free- 
money to hold lands for ſome charitable uſes, part of which were 
— _ dot confeſſedly within the late Mortmain act. The remainder 
an annuity of the (aid lands were to be a fund for a perpetual annuity 
to aminiſter of 1ol. per ann. to a miniſter, to preach a ſermon once a 
to preach year to his memory, to keep his tomb-ſtone in repair, and 
— the inſcription thereon and upon the ſtone againſt the 
keep a tomb wall, reciting the gift, legible, of which the miniſter was 
ſtone and then to make oath ; and 21. per ann. to the clerk, and 21. 
_ en more to the ſexton for ever ; with 4/. per ann. to the mayor 
and toa and corporation of St. Albans for managing and keeping | 
corporation account thereof: and that the truſtees ſhould place out a 


for keeping the reſidue of his eſtate and intereſt thereon: upon ſecuri- 


— ties and divide among ſeveral perſons. 
haritable 
uſe, and It was infiſted, that though the deviſe of the rents of 


void Þy the the land to be purchaſed with the 12007. was fo far void by 
the ſtatute, as they were to be applied to charitable uſes, 
yet that made not the application of the remainder thereof 
void, which did not come within that deſcription ; ſuch as 
the uſes intended to honour his memory, and as a bene- 
ſaction to the corporation; which, being private and per- 
ſonal gifts, come not within the reaſon of charitable uſes 
though given to poor perſons. If it was copy hold, the 
court would not interpoſe to ſupply a want of ſurrender ; 
nor would it be an appointment within the ſtatute of 
Elizabeth : land may be deviſed now to a corporation (as 
to the City of London) in the ſame manner as before the 
ſtatute z for the giving lands to a corporation for their 
own benefit barely as an aggregate body 1s not a charita- 
ble uſe, unleſs the particular purpoſe, for which it is given, 
makes it ſo, | 


Lord CHANCELLOR, 


Vide A- If I ſhould not call this a charitable uſe, it would be a 

ney General ſtrange conſtruction of this act of parliament, and would 

eſtabliſh all the vanity of ſuch diſpoſitions. The _— 
whic 
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which the legiſlature had in view, (as appears from the re- 
cital, which is agreeable to the title) was to reſtrain the 
diſpoſition of lands, whereby they became unalienable. 
The chief occaſion introducing that miſchief was, gifts to 
charitable uſes by men in their laſt moments, when they 
were under the greateſt temptation to give them ſo; upon 
which circumſtance the legiſlature laid hold to prohibit 
ſuch diſpoſitions. As to this: it might be a queſton, whe- 
ther not void for uncertainty, from the words or thereabout. 
But it is admitted to be contrary to this ad, provided it 
comes within the deſcription of Charitable uſes, and part 
of the diſpoſition is objected not to be ſo. The charitable 
uſes are the beſt part of the diſpoſition ; and it would be 
very unfortunate, if that part, which is really good, were (3 2 2) 
it not for the above mentioned inconvenience, ſhould be ſet 
aſide as void ; and at the ſame time it ſhould happen, that 
the worſt, ſuch as tends only to perpetuate the vanity of 
the teſtator, ſhould be eſtabliſhed. This perpetual annui- 
ty to the miniſter is a charitable uſe ; which is not pre- 
vented by the addition of the annual ſermon. So are the 
other two annuities ; and the reſt is not only a vain con- 
comitant of the charitable bequeſt, but a circumſtance at- 
tending the general execution thereof: and if this con- 
ſtruction were not made, it might elude the act of parlia- 
ment ; for the reward for doing theſe offices might be as 
great as the teſtator pleaſed. So the gift to the corporation 
1s a reward for their ſervice, and but a circumſtance attend- 
ing the charitable bequeſt : and though the keeping the ac- 
counts 1s not void, yet if the charity, on which it was to 
attend, is void, it muſft be fo too. 


The whole of this 1200. therefore being a void deviſe, 
the queſtion was, whether it ſhould go to the heir at law, 
for which was cited. 3 Vn. 20, or to the reſiduary le- 
gatee ? . | 


Lord CHANCELLOR. 


It is not neceſſary to enter into the queſtion of a deviſe Reſduary 
of land, being void originally or becoming ſo by dying in beaueſt of 


the life of the teſtator, where in the ſame will there has —— ST: 


been a deviſe of the refidue ; in which caſes there has been cludes every 
a difference of opinion, whether it-ſhould go to the heir at thing as a 


law or reſiduary deviſce ? I believe, (x) the laſt determina- —— 


tion ing by the 
dying in teſ- 
(K) 3 Wms. 19. 4 Edw. and 22 Note 1. where a diſtinction is made, tator's life. 
where teſtator intends the real eſtate to be applied as perſonal to all intenti, 
or only to the particular purpoſes of the will, Talb, 79, ante, 108, 
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tion has been for the heir at law. But that is different, 
and has been on the conſideration of a caſe, that a man 
having land could not deviſe a right accruing afterward to 
him relating to the real eſtate : but that is not the caſe of 
perſonal eſtate, which may be diſpoſed of, though accruing 
afterward to him, or thoſe in repreſentation of him, 
being ambulatory. And in this caſe I am of opinion, the 
money, that ſhould ariſe by ſale of this real eſtate, is turn- 
ed into perſonal by the teſtator, and ſo intended; it plain- 
ly appearing that by the deſcription of all his perſonal 
eſtate he meant to include the whole in the reſidue : fo 
that it is to be conſidered now as perſonal. For ſeveral 
caſes in which this court has determined land, directed to 
be converted into money, are to be fo conſidered, & e 
contra. Then it comes to this; a will is made, in which 
ſeveral legacies, and the reſidue of the perſonal eſtate are 
given away; one of the perſonal legacies void by law: the 
court cannot ſay for that reaſon, —_ to the expreſs 
will, that he intended to die inteſtate ; for giving the re- 
ſidue over includes every thing, let it fall in by reaſon of 
that legacy's being void, or lapſing by dying in the life of 
the teſtator. 4 
(323) 


Cafers8. Maſcal verſus Maſcal, November 22, 1749. 
Baron C/arke in the abſence of Lord Chancellor. 


A. agrees FOHN MASCAL agreed to ſettle 100). per ann. on 
9a his intended wite, but finding himſelf ill, made his 


inn, on in. will and left her 100/. per ann. but recovering, the mar- 


tended Triage was ſoon after had, and the ſettlement carried into 


wiſe; fal- execution. 
ling tick de- 
viſes 10c!/, 


Nam io After his death ſhe diſtrained for 2001. againſt the devi- 


her ; reco- ſee of the eſtate 3 who brought this bill to oblige her to 


vering mar- take but 100/. per ann. 
ries her, 


and the ſet- 7, WIE 2 . 
wementis For Plaintiff it was inſiſted, that this court commonly 


eariied into leans againſt double ſatisfaction. The teſtator intended 


— only 100. rent charge for the defendant: and its being by 


but 100, two different inſtruments ariſes only from change of cir- 
and parol Cumſtances : and for this parol evidence was offered; the 


evidence reading which was objected to. 
admitted to | 


prove the 


intent. a Baron 
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Baron Clarke : (I) If this was a queſtion only on a will, 
no doubt but the declarations of what he intended by will 
could not be read. But as this is not to conſtrue the wall, 


but a r whether or no one is a ſatisfaction for the Pero! evi 


other ? I ſhould at preſent think that if you allow parol 
evidence on one fide, you muſt on the other. 


For defendant. This being to read declarations of teſ- 
tator's intending the ſettlement to be a revocation of 
the will, is allowing parol evidence contrary to the ſta- 
tute of frauds, which ſays, no will ſhall be made or revok- 
ed but by writing, and it is explaining a deed contrary to 
what it appears. It may indeed be admitted in ſome caſe : 
as where a reſulting truſt, to rebut the conſtructive decla- 
rations of the truſt put on the words contrary to the legal 
ſenſe. But here the defendant claims by a legal right. 
Notwithſtanding the inclination of the court to admit the 
reading it, there are caſes, where the court cannot do it. 
There was a ſtrong temptation to admit it in Brown v. 


dence. 


Selwyn, yet it was not allowed; which caſe is like this, but Tai. 240. 


ſtronger. 


For plaintiff. The queſtion in that caſe was litigated 
and Lord Hardwicke was of a different opinion to the laſt. 
It is admitted to prove the identity of the perſon ; or rebut 
an equity: ſo where there is a particular gift to an executor 
by implication making him a truſtee for the reſiduary, 
parol evidence may he given, that the teſtator knew that, 
and yet intended it: and may be given to the contrary. 
In all caſes of ſubſequent ſatisfaction it is allowed on both 
ſides to ſhew the intent of the teſtator. This is a mere 
collateral matter, and, if not admitted, would make the 
ſtatute a groſs cover to fraud. Beſides the defendant has 
examined the ſame witneſs to the ſame purpoſe. 


Baron Clarke : It is proper to be read. It is ſaid, here 
are convincing circumſtances, that the ſettlement is a ſatis- 
tation of the will ; which was only to ſecure an annuity 
it he died before marriage. Both are left ſubſiſting ; and 
the queſtion is, whether here are not two provihons made 
tor the ſame thing? * It is impoſſible to come at the facts, 
by which the court is to judge, but by being made out by 
evidence; nor can the party's intent be proved. The ob- 

| ject ion 

(1) In 3 Was. 353. Lord Talbot refuſed parol evidence to ſhow the in- 
tent, as then the witneſſes and not the teſtator would make the will. 

Evidence cannot be read to prove what teſtator meant hy words uſed in 


his will, but may as to fats upon which teſtator made his will, per Lord 
Thurlow, x Brown, 296. 


* 
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jection made, would go a great deal too far; but the defen- 


dant examining the ſame witneſs is unanſwerable. In 
Ante, Brown v. Selwyn Lord Talbot firſt allowed the reading it; 
but afterward changed his opinion. And the reaſon he and 
the Houſe of Lords went upon, was, that it was an exami- 
nation to contradi& the words of the will: but this does 
not contradict that. | | 


Then for the defendant was cited Robins v. Cape on the 
will of Mr. Spinks, who thereby gave legacies to the two 
plaintiffs ; and afterward executed bonds to the ſame per- 

ſions, although under no obligation to give them any thing: 
SatisfaQti- it being inſiſted on as a ſatisfaction, Lord Chancellor ſaid, 
=” there were no inſtances, that a ſubſequent debt could be a 
ſatisfaction for a precedent bounty, the caſes of ſatisfaQi- 
on being vice verſa. The time of making the declarati- 
ons is very material in caſes of ſatisfation ; and no regard 
to be paid to declarations not at the time of making the 

will. 


Baron Clarke was of opinion, that the defendant muſt 
make an election, which 1004. ſhe will chuſe. - (m) Not 
that one is a ſatisfaction for the other; but it was a com- 
pletion of the act; and the ſettlement was a corroboration 
of the wall. 


Caſergg. Knight verſus Dupleſſis, November 23, 1749- 


Of appoint- ORD Colerain deviſed his eſtate to the defendan: 
LES Mrs. Dupleſſis (by whom he had a natural daughter) 


a bill by till her daughter arrived at twenty-one or married ; making 


heir at law her executrix with another perſon, who both propoſed to 
againſt de- act and prove the will, having propounded it to the Eccle- 


viſee . 
ai za/lical court. 
ſiqſi ow 


(m] Eq. Ab. 2 Vern. 498, 555, 70g, 724. 1 Wms. 324. 3 Was. 335. 
2 Atk. 419. Prec. Chan. 240. 5 Brown's Parl. Cas, 567. 7 Vol. 12. 
Contra 2 Vern. 505, 2 Wms. 614. 3 Wms. 356. 2 Vol. 409. Brown 
129. where Lord Thurlow after giving the reafon for. theſe different 
determinations agrees with the latter, and relies on a rule laid down by 
Lord Hardwicke, 3 Atk. 96, that where there is a difference in any circum» 
ſtance between a legacy and a debt, the legacy ſhould not be deemed a 
ſatisfaction. In the new edition of Prec. Chan. 240, Mr. Finch has re- 
ported the caſe of Deveſe and Ponlet, determined at the rolls, Mich, Term. 
1785, where the maſter of the rolls, in concurrence with the authority of 
Lord Thurlow, determined agreeable to the doctrine of theſe latter caſes, * 
that a deviſe is not a ſatisfaction for what the wife is entitled to under mar- 
riage articles, 


in the Time of Lord Chancellor HARDwICEER. 


The heirs at law brought a bill to controvert the will, 
and moved for an injunction to ſtay the defendants from 
receiving the perſonal or the rents and profits of the real 
eſtate, and to have a receiver appointed; which, the an- 
ſwer not being come in, was denied. 


And now immediately on the anſwer's coming in, it was 
moved again, on the ground that there was a diſpute in 
the Eccleſaſtical court concerning the probate; which not 
being yet granted, there was none to get in the debts, &c. 
therefore this court ſhould appoint a receiver; as in Powts 
v. Andrews : and as to the real eſtate, the tenants will not 
pay the rents to any of the contending parties; ſo that 
they are in danger of being loſt. And an affidavit was 
read, that Mrs. Dupleſſis, the ſole truſtee for the receipt of 
them during the minority of her daughter, was in low cir- 
cumſtances. 


Lorp CHANCELLOR. 


This is a very early motion for a receiver; and no This court 
und for it : not the leaſt colour as to the perſonal eſtate ; is not to 
for if the litigation in the Eccleſiaſtical court is likely to be Point # 


long, the court has juriſdiction to grant adminiſtration 


account of 


pendente lite, which adminiſtrator as it is now ſettled, may a diſpute in 
maintain an action to recover the debts, whereby no loſs cn cccle- 


can be to the perſonal eſtate : therefore not like Powts v. 


ſiaſtical con- 
cerning the 


Andrews, or the caſe before Lord Harcourt, upon which probate, 


that of Powtis was founded. For there was a will on extra- 
ordinary circumſtances, and a probate got, after which 
they could not appoint an adminiſtrator pendente lite; fo 
that there was no other method for the next of kin againſt 
a will obtained by fraud. As the circumſtances now ſtand, 
they are ſtronger in favour of the will, which is all in the 
teſtator's — than againſt it. On the firſt production 
the heir at law appeared well ſatisfied therewith 3 and no 
imputation upon one of the acting executors : nor is there 
any ſuch rule, that on a diſpute in the Ecclefraftical court 
concerning a probate, this court ſhould appoint a receiver 
of the perſonal eſtate, 


And a great deal of what TI have ſaid, goes to the real 
eſtate, it not being to be laid down as a rule, that on a bill 
by heir at law to controvert a will, this court is to appoint 
a receiver. He may bring an ejectment if the will is not 
good; and the court will aſſiſt him by looking into deeds 
and writings. There is no ground to come for a receiver, 

Vor. I. Cc unleſs 
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unleſs other circumſtances : and as to the tenant's not p2y- 
ing the rent, that has been a ground ſometimes to appoint 
a receiver; but the evidence for it is very flight ; and the 
teſtator died but laſt Auguſt, The moſt material part re- 
gards Mrs. Dupleſſis ; the nature of the deviſe to her, is 
a kind of chaitel intereſt, during which, for aught appears, 
ſhe has the legal eſtate in the land. It is a looſe affidavit, $ 
that ſhe is a perſon of little or no fortune, without any ſug- 
geſtion of bad behaviour in her, and is not a foundation 
in the outſet of a cauſe to appoint a receiver. If that was 
the rule, in every caſe where there is a will, and a truſt 
term to a perſon not in very opulent circumſtances, though 


{ 26) not guilty of any miſbehaviour, the court ſhould change 
AA 


the truſt : beſides this would bring an imputation upoMhe 
will, which the court is not to do. 


The plaintiffs therefore muſt take nothing by their BY 
motion. F | 
W | 
Caſe 160. Anon. November 23, 1749. 3 
Inrolment O TION to vacate the ſigning and inrolling the W 1 
— We decree. No caveat to prevent the inrolment had 5 
ing too been entered with the ſecretary for decrees and injunctions, 
quick, the proper officer; the, party by miſtake applying to the 4 
Oo Rollt chapel to enter a caveat ; which was not the proper | 5 
ee. den place; and when he afterwards went to the ſecretary for c 
; that purpoſe, it was not till after it had been tendered to + 
his Lordſhip to be ſigned. | 0 
Lord CHANCELLOR. P 
Diſpatch and expedition is certainly to he commended ; | ite 
but that muſt he in a reaſonable ſenſe, for the ſigning and | fhi 
inrolling decrees is notwithſtanding not encouraged, be- ho 
cauſe the doing it tends to create greater expence on the tif 
parties, if there is a ſmall miſtake, &c. in the decree oc- by 
caſioning either an appeal to the Lords or a bill of review, 
eſpecially in decrees for account : for often in the courſe 4 
of the account, ſome particular direction neceſſary to do me 
juſtice has been found out, which could not appear before, WJ ''2 
upon which liberty has been granted to rehear ; which, if bon 
the decree is ſigned and inroiled, cannot be done: and B. 
therefore Sir Jeſeph Fekyl has ſaid, they ought not to be = 
© 


too quick. The court ſeeing the inconvenience of the 
quick ſigning of decrees, is the reaſon of giving * 
the 


in the Time of Lord Chancellor HARDwWIC EE. 


the party to enter a caveat without giving any reaſon for it, 
which will prevent the inrolling tor a month. I never 
knew greater diſpatch than in the preſent caſe ; therefore, 
though it is ſtrictly regular, yet being ſo quick, it is within 
the reaſon of the common law courts ſetting aſide judg- 
ments every day, as on ſurpriſe ; although they are arialy 
regular. So may this court, eſpecially when it partly 
ariſes on the defendant's miſtake, 


It muſt therefore be vacated. 


(327) 
„Dillon verſus Hyde, November 25, 1749. + Caſe 161. 


OHN FRANCIS MITCHEL, an Ttalian . 

merchant, became bankrupt April 18, 1743, having =_ * 
great dealings a conſiderable time before ; but the act of thy 1 
bankruptcy then committed was a ſecret act, very little a ſecret act 
known, as it was admitted; he afterward appearing upon od bank- 
change and other public places, and in all reſpects without bf — 
ſuſpicion of being a bankrupt or in inſolvent circum- commiſſion 


ſtances. being reco- 
vered at 


law in in- 


There were large dealings between the plaintiff and him, ae! af- 
and an account commenced November 1742, and theſe ſump by 
dealings continued after the act of bankruptcy till the June afignees a- 
following, and were very various: but they appeared to be s _ 
fair; principally conſiſting in remittances and negotiating court be re- 
bills of exchange to Italy or other parts of the world, and lieved as to 
ſeveral ſums were paid by the plaintiff to him during the 5 
ſpace of time between April and June; ſome to him, others nin © 4. 
to his order, ſome by way of loan, and particularly by ſome within the 
items paid by the plaintiff for premiums on inſurance upon me pe- 
ſhips for his benefit; and others for goods at the cuſtom- {2 - 
houſe. But the ſums of money paid by him to the plain- jowed the 
tiff amounted to 3018/. 25. 2d. bills of exchange drawn ſame, 


by the plaintiff, 
After the commiſſion of bankruptcy iſſued, and aſſign- 


ment was made, the aſſignees ſecing this tranſaction, and 
that theſe ſums were paid after the act of bankruptcy was 
committed, brought an action of indebitatus afſumpit in 
B. R. againſt the plaintiff for theſe ſeveral ſums, as for 
money had and received to the uſe of the aſſignees. It 
was tried on non aſſumpſit; and it appearing theſe ſums 
w:re paid after the act of bankruptcy was committed, the 

Cc2 aſſignments 


AMY; 
126. 


. 
, 
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aſſignments by relation overcharged it, and avoided meſne 
acts; ſo that they recovered in that action. 


The plaintiff here inſiſted, that notwithſtanding that 
recovery by the ſtrict rule of law, ſtill an allowance ought 
to be made him for all that was paid to Mitchel on the 
other fide of the account falling within the ſame period of 
time, amounting to 712/. that this was not done then, and 
was refuſed by the commiſhoners ſince. The bill there- 
fore was to have this ſum deducted out of the 3018/7. 25. 2d. 


The aſſignees inſiſted, he was not intitled thereto : that 
that was quite a diſtinct thing; conſiſting parrly in loans, 
partly of money advanced for other purpoſes. The aſſig- 
nees have recovered by their own ſtrength ; then why 
ſhould the plaintiff recover, being diſtin& perſons and in 
diſtin& rights? and the bankrupt could not contract any 
debt to charge his eſtate, or to charge the affignees after 
the a& of bankruptcy committed ; and upon that reaſon 
it was over-ruled at the trial. 


Lord Chancellor ſaid, that deciſions of courts of law in 
ſuch caſes have been ſo ſtrict, that it may be pretty difficult 
to come at the relief ſought : and yet he feared, if the 
plaintiff had not fome e. it would be attended with 
great injuſtice; and if he could find a ground to relieve 
the plaintiff he would: but for that it muſt have equitable 
circumſtances. Therefore he would conſider of it; and 
now delivered his opinion. 


Two queſtions ariſe : firſt, whether the plaintiff is in- 
titled and has a right to have this allowance and deduQion 
made? The ſecond, ſuppoſing it fo, whether he has pur- 
ſued a proper remedy : or whether this matter is not fo 
concluded by the judgment and verdict at law, that the 
hands of this court are tied up ; and therefore the plaintiff 
not intitled to relief, if the law will not relieve ? 


As to the firſt : I am of opinion the plaintiff has a right 


to it; but that will depend on the nature of the demand 


Aſſignees 
overcharge 
meine ucts 
by relation. 


at law, of the def-ndants and affignees under the com- 
miſſion, and the nature of the remedy they have purſued 
for it. 


As to the nature of the demand at law againſt the plain- 
tiff for this money, paid by Mitchel for valuable conſide- 


ration, without fraud, after the a& of bankruptcy _ 
mitted, 
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mitted, it is ffricti juris, and the hardeſt caſe the law of 


England admits, depending on the relation. By the act 
of bankruptcy all the real and perſonal eſtate veſted in the 
aſſignees, and the property veſted in them frgm the time 
of the act committed; and that may go hack to a great 
length of time; and it overcharges all thoſe acts, without 
regard to the fairneſs or fraud in them. So that a ſale of 
goods by the bankrupt after the act committed is a ſale of 
their property; for which they may maintain zrover. (n) 
So it 1s as to the payment of money : and this was the in- 
tent of the act of parliament ; the ſtatute of J. 1. C. 15, 
114, being, that this ſhall not extend to the prejudice of 
any debtor of the bankrupt, who paid his debt after the 
at committed, without knowing of it. This relation, the 
aſſignment has, does not only overcharge acts done in pais, 
and contracts entered into by ſuch perſons having commit- 
ted an act of bankruptcy, * but alſo acts on record, and 
legal acts done by him, ſuch as judgments, ſo that if exe- 


cution is taken out after the act committed upon a judg- 


ment before, that execution is undone and ſet aſide. It is 
ſaid, that this rule founded on this act of parliament is 
contrary to the general reaſon of the law; which ſays, 
that fictions of law and legal relations ſhall not enure to 
the wrong of any one ; which is a general rule, invented 
to ſupport the right and equity of the caſe. - But the rea- 
ſon of taking this caſe out of that rule is plainly this, and 
the law did intend it, on this general rule ; that it is better 
to ſuffer a particular miſchief than an inconvenience : and 
the legiſlature foreſaw, there would be a particular miſchief 
which they cured by that proviſo : but did not extend it 
farther ; becauſe the inconvenience on the other hand, of 
ſuffering bankrupts to ditpoſe of their effects by contracts 
or judgments would put it in their power to defeat their 
juſt creditors of their debts, ſo as it would be difficult com- 
monly to find out, whether there was a mixture of fraud, 
the legiſlature thought it better to lay down that general 


rule. But trade becoming more extenſive, that act 19 G. 


2. Was 


(n) By ſtatute 21 Jac, 1. Cap. 19. Sec. 14. Purchaſers for valuable 
conſideration ſhail not be prejudiced, unleſs the commiſſion is ſued out 
within five years after the bankruptcy; and by 19 Geo. 2, Cap. 32, Sec. 
1. Payments made by bankrupt in the courſe of trade without knowing 
of it, ſhall not be affected. 


* 1 Black, 67. Vide 2 Vern, 229. Where an award was made in an 
adverſary ſuit, and confirmed by the court, one of the parties being a bank- 
1upt, but not known then to be ſo, and a commiſſion afterward taken out. 
ihe award bound the affignee under the commiſſion, there being no fraud 
or collufion in obtaining it; but the reporter puts a queie, if the decice on 
a rehearing was not reverſcd ? 
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2. was made; and notwithſtanding it is ſaid, this caſe ts 
not within that act, which it certainly is not in point of 
time, yet it is directly within the recital thereof. One 
3 eaſe provided for by that act is the negotiating 

ills of exchange; which was a caſe very neceſſary to be 
provided for, hecauſe negotiable in various parts of the 
world : therefore though this is not a caſe within the pro- 
viſion of the act, becanſe of the poſterior time of com- 
mencement: yet it is within the miſchief; and therefore 
courts of equity ought to go as far as is conſiſtent with the 
opinion of the legiſtature of the miſchief above mentioned. 
In what ſhape this was inſiſted on at the trial, does not 
appear; whether offered only in mitigation of damages; 
and then it was very natural for the court not to admit it: 
and the court might have thought, that at the meeting of 
the creditors they would have agreed on this; having pow- 
er to compound the debts by agreement of the major part 
of the creditors by the new act of parliament. 


But however that was, the next queſtion is, whether the 
plaintiff is intitled to have this allowance in ſome ſhape on 
the foot of the dealings themſelves, and next from the nature 
of the action brought by the affignees ? And I am of opi- 
nion, he is intitled from the nature of the action and de- 
mand againſt him at law. (o) It is quite new to me, that 
aſſignees under a commiſſion of hankruptcy ſhould main- 
tain an [ndebitatus pee (which is an action founded 
on contract) for money bona fide paid by the bankrupt at- 
ter a ſecret act of bankruptcy to another perſon for valua- 
ble conſideration. How long that is in practice I know 
not: I thought they were obliged to bring action of tre 
paſs or trover for the tort : otherwiſe they would be non- 
ſuited ; of which opinion were Chief Juſtice Parker and 
Lord Raymond. And for that purpole J have a manuſcript 
caſe at Guilaball the fittings after T. T. 4 G. 1. It was 
an aſſumpſit by an adminiſtrator for money had and receiv- 
ed, c. and non aſſumpſit pleaded : | the caſe was, the de- 
fendant was nurſe to the inteſtate durin his ſickneſs; and 
being alone in the houſe when ſhe ed, conveyed away 
money and every thing portable. The defendant objected, 


the action would not lie; there being no colour of _—_— 
| ut 


(o) This action has been much extended of late as a uſeful remedy ; the 
ſame principle which ſupports it againſt one, who receiving money from the 
bankrupt himſelf, will ſupport it againſt another who receives it under the 
bankrupt ; in both caſes it is the property of the aſſignees, who may elect 
to bring an action of tort or aſſumpſir, but not both, 2 Black, 830. 3 Wik. 
304. 3 Lev, 191. Holt 95. 12 Mod, 324. | 


— = Mit * 1 * e 
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but a wrongful taking or converſion, for which trover lay. 
But Parker C. J. held the action maintainable 3 becauſe 
though the taking was wrongful, yet the plaintiff might 
agree afterward and make it right; and the bringing this 
action was an implicd agreement : and that there were 
only two caſes, wherein an action for money had and re- 
ceived, Cc. could not be brought, viz. for money won at 
play; and money paid after a bankruptcy; in both caſes 


unleſs you inſiſt on the tort, the tort is waved. He went ( 3 30) 


upon this: that you cannot affirm part; and diſaffirm part; 
- ſo that the plaintiff there might bring ?rover or treſpaſs for 
the tort, or an action for money had, c. which the court 
laid down clear and without doubt, admitting two caſes in 
which that action could not be brought for wrongful tak- 
ing. In the caſe of money won at play, the action muſt 
be on the tort, not for money had, &c. that admitting the 
contract at play. So | have ruled it at Guildhall, and I 
believe nonſuited a plaintiff, when he has gone contrary. 
The judges perhaps have gone further ſince, and admit- 
ted ſuch action rather than put the party to trover ; and 
this action for money, &c. has been extended to advance 
the remedy of the party. Yet courts have gone a good 
way againſt this very rid conſtruction of the act of par- 
liament; and where trover was brought, have taken it out 
of the act; for which purpoſe is the caſe of Rider v. Fowle, 
3 Lev. 58, which was directly within the words of the ſta- 
tute, and within that legal relation, but the court would 
not conſtrue it within it; and the action that was brought 
for the money, was trover. But whether trouver was the 
proper action is not the point now for conſideration; that 
being proper for the judge, who tried the cauſe. The 
queſtion now is upon the allowance; the aſſignees infiſt- 
ing on it by way of contract. Had the ſtrict remedy been 
taken and trover brought, it might be a ſtronger caſe a- 
gainſt the allowance. There is no foundation to raiſe an 
aſſumpfit, which muſt be founded on contract either in fact 
or in law: and there was no contract in fact; for a con- 
tract muſt be with ſomebody. Here the law has determin- 
ed againſt the contract by the relation from the interven- 
tion of the bankruptcy. It is ſaid, that the bankrupt muſt 
be conſidered as a truſtee ; but hardly ſo; becauſe in the 
notion of this court a truſtee muſt have the legal eſtate for 
ſomebody. But why ſhould he not be conſidered as ſactor 
or agent for the aſſignees? And if aſſignees will go in this 
method, and affirm acts done by the bankrupt, it is right 
and juſt to take the bankrupt to their factor or agent as to 


all acts fairly done, although not ſo as to bind them by 
| fraudulent 
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fraudulent acts. And it muſt be ſo taken; for this action 
upon contract cannot be maintained but by contract on 
one fide or other, It is very hard to ſay, affignees in this 
new method of proceeding by indebitatus aſſumpſit ſhould 
be allowed to affirm acts of bankruptcy in part, and difaf- 
firm in other part; which has been refuſed by courts of 
law ; for which there was a material caſe in B. R. Wilfon 
v. Boulter, Hil. 13 G. 1. where trover for money was 
brought by an aſſignee. Not guilty pleaded * it was tried 
by Lord Raymond at Guildhall, who, doubting, made a 
caſe of it, viz. Boulter in May 1724, became bankrupt ; 
in Auguſt following a commifhon iſſued againſt him, under 
which the plaintiff was aſſignee: in the June between the 
bankruptcy and commiſſign the bankrupt's wife delivered 
money to the defendant to buy South Sea and Eaft India 
bonds; the defendant then knowing of the bankruptcy, 
and that the money was part of the bankrupts effeQs, 
brought thirty bonds, and delivered them to the wife : in 
September the plaintiff the aſſignee ſeiſed twenty-two of 
theſe bonds, and took them for the benefit of the creditors, 
as part of the bankrupt's eſtate ; and brought trover for the 

( 331 ) money laid out in the remaining eight bonds. The queſ- 
tion was, whether the defendant was liable in this action 
for the money? And the whole court was clear, that the 
aſſignees ſeiſing part of the bonds was an affirmance of the 
defendant's act in laying out the money; and that part 
could not be affirmed, and the other part diſaffirmed. And 
this is in ſome meaſure allowing the act of the bankrupt 
on the foot of the contract, and yet diſallowing it on the 
other ſide. This is a ſtrong caſe, why the plaintiff in this 
cauſe ſhould have a proper allowance. 


But it is ſaid, this allowance ſhould have been made at 
law; and that it was determined at law, that he ſhould not 
have it; which is concluſtve. But I am of opinion, it is 
not conclufive ; for as the aſſignees proceed on the foun- 
dation of the contract, this is a matter of account; and 
therefore though not allowed at law, this court, having ju- 
riſdiction of accounts, takes them notwithſtanding the ver- 
diQ : ſo will the court here allow to the plaintiff fo much, 
as he ought to be allowed. 


W hich brings it to the queſtion, how much he ought to 
be allowed; and as ſo great a ſum as 3018“. was recover- 
ed from him; it is very hard for the aſſignees to inſiſt, 
that any part of this 7007. ſhould not be allowed. As to 
the equity of the caſe, I am very clear in my GE. : 

| t 
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but I own, I have difficulty as to the particular ſums to be 
allowed; the plaintiff having examined witneſſes, who 
have ſworn to part, and that the moſt conſiderable part, 
as tent ; going on and faymg ſo much lent, and ſo much 
paid: but this is very nice; and if by inquiry, or other 
method I can come at it, I will. 


Therefore let the cauſe ſtand over: and I would recom- 
mend it to the aſſignee to compound in ſome manner ; for 
it is very hard againſt the plaintiff, 


It was afterwards compounded. 


m 
Row verſus Dawſon, November 27, 1749. Caſei 62. 


FONSON and Conway lent money to Gibſon, who made 4. bor- 
a draught on Swinburn, the deputy of Horace Walpole, tous mo- 
viz. Out of the money due to me from Horace Walpole **?, _ 


out of the Exchequer, and what will be due at Michaelmas him a 


pay to Tonſon and Conway, value received. draught up- 


on a fund 


Gibſon became bankrupt : and the queſtion was, whe- _— - 


ther the defendants Tonſon and the executors of Conway exchequer, 
were firſt intitled by a ſpecific lien upon this ſum due to and be- 
the eſtate of Gib/en ; or whether the plaintiffs the aſſignees pn 
under the commiſhon are intitled to have the whole ſum tnis ;s — 
paid to them; it being infiſted for them, that this draught aſſignment 
was in nature of a bill of exchange, and that the property wereof to 


was not diveſted out of the bankrupt at the time ot the 2 
bankruptcy in law or equity ? deration, 

hich ſhall 

prevail againſt the general aſſignees under the commiſſion of — 

Lord CHANCELLOR. (33 2) 


At firſt I little doubted about my own juriſdiQion : and 
whether the plaintiffs ought not to have gone into the Ex- 
chequer, as being a court of revenue; for this is not a per- 
ſonal credit given to, or demand upon the officer : but to 
be paid out of that money iſſued out of the Exchequer to the 
officer ; and this is on warrant, to be paid out ot the reve- 
nue of the crown for public ſervices. But there is ſome- 
thing in the preſent caſe delivering it from that : the officer 
admits, he has received a ſum of ao applicable to this 
demand, which brings it to the old caſe of a /iberate, which 


a perſon 


. 


CASES Argued and Determined 


a perſon has under the great ſeal for the payment of mo- 
ney : upon admiſſion that the officer had money in his 
hands applicable to the payment, and proof thereof, that 
would give courts of law a juriſdiction, ſo that an action of 
debt might be maintained on the /iberate. 


'This demand, and the inſtrument under which the de- 
fendants claim, is not a bill of exchange, but a draught ; 
not to pay generally, but out of his particular fund, which 
creates no perſonal demand: therefore not a draught 
on perſonal credit to go in the common courſe of negocia- 
tion, which is neceſſary to bills of exchange, by draught 
on the general credit of the perſon drawing, the drawee, 
and the indorſer, without reference to any particular fund. 
The firſt caſe of which kind, I remember to have been de- 
termined in B. R. not to be a bill of exchange, was a 
draught by an officer on the agent of his regiment to be 
paid out of his growing ſubſiſtence. Then what is it, for 
it muſt amount to ſomething ? It is an agreement for valua- 
ble confideration before hand to lend money on the faith of 
being ſatisfied out of this fund; which makes it a very 
ſtrong caſe. If this is not a bill of exchange, nor a pro- 
ceeding on the perſonal credit of *winburn or Gibſon, it is 
a credit on this fund, and muſt amount to an aſſignmen- 
of ſo much of the debt: and though the law does not admit 
an aſſignment of a choſe in action, (p) this court does; and 
any words will do; no particular words being neceſſary 
thereto. In the caſe of a bond it may be aſſigned in equity 
tor valuable conſideration, and good although no ſpecial 
form uſed, Suppoſe an obligee receives the money on the 
bond, and there is wrote on the back of it“ Whereas I 


Choſe in have received the principal and intereſt from ſuch a one, 


CG do you the obligor pay the money to him :” this is juſt 


equity; that caſe; only it is not a debt ariſing from ſpecialty : 
and no par- therefore like an aſſignment of rent by direction to a tenaut 
_ or ſteward to pay ſo much of a year's rent to a third perſon. 
quiſite, The caſe of Ryal v. Rowles, Pe. now under the conſide- 
( 33 ) ration of the court, occurred to me. There the aſſign- 
3 ment of debts, of which no poſſeſſion, came in queſtion 3 

but thoſe are debts depending on partnerſhip, and mentt- 

oned there how far the aſſignment of a bond ſhould be ſup- 

ported againſt the aſſignees under the commiſſion : and it 

1s clear, that they have been ſupported where the bond has 

been delivered over; but if not, ſome doubt has been, 


whether it ſhould be ſupported on the foot of the clauſe - 
the 


yi And ſo is a poſſibility for valuable conſideration, Poſt. 391- 2 
ol. 6, 


, * 
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the ſtatute 7. 1. But this is clear of that doubt, becauſe 
this was a debt due to Gibſon without any ſpecialty. This 
draught, which amounts to an aſſignment, is depoſited 
with the officer Swinburn, and therefore it attached im- 
mediately upon it: ſo that Swinburn could not have paid 
this money to Gibſon, ſuppoling he had not been bank- 
rupt, without making himſelf liable to the detendants ; 


| becauſe he would have paid it with full notice of this aſ- 


ſignment, for valuable conſideration, 


Thomas verſus Ketteriche, December 5, 1749. 


Conteſt aroſe in the Fccleſſiaſlical court between the pinributi- 
plaintiff and defendant for the adminiſtration to Sil on. Grand- 


veſter Andrews, who died inteſtate ; the plaintiff being 
grandaughter of his fiſter ; the defendant daughter of his 


aunt. 


The pedigree ſtood thus, 


Andrew Crock, the common anceſtor, had Mary An- gree. 


drews and Sarah Waſtfield : Sarah Waftfield had the defen- 
dant: Mary Andrews had Silvefter the inteſtate and Rach- 
ael Thomas, who had Crook Thomas, who had Anne the 


plaintiff. 


The ſentence of the judge of the prerogative court was, 
that the defendant was one of the next of kin to the inteſ- 
tate and in equal degree with the plaintiff : whereupon 
he granted adminiſtration to the detendant, who was at 


full age. 


The preſent ſuit in this court concerned the diſtribution 
of the eſtate. 


For plaintiff was cited Pool v. Wilhaw, December g, 
1708, in the Exchequer, where F. JVilſhaw having two 
ſons, Francis and Benjamin, by his firſt wife, and one fon 
Richard by his ſecond wite, deviſed his perſonal eſtate be- 
tween Francis and Benjamin, making his brother { homas 
executor : Francis having received his ſhare died : and 
Thomas took adminiſtration during the minority of the 
other ſon : thereupon the plaintiff, mother of the teſtator's 
firſt wife and grandmother of Francis, preferred her bill for 
ſhare of the perſonal eſtate of Francis, with Benjamin the 


brother of the whole, and Richard brother of the halt 


blood : 


daughter of «- 
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( blood : it was 7 7 by Civilians, that the plaintiff was 
334% ;ntitled to this are, and ſtood in equal degree with the 
two brothers : but the court were of a different opinion, 
and decreed the plaintiff ſhould have no ſhare. On the 
foundation of which caſe the Maſter of the Rolls determined 
the caſe of Norbury v. Richards laſt term. The plaintiff 
here is not obliged to go up to the common anceſtor ; 
claiming in a direct line from the mother of the inteſtate, 


and cannot go higher as the defendant muſt, in order to 


bring it down to her : and then the plaintiff is within three 
degrees, and the defendant four, according to their own 
computation : but brother and ſiſter are conſidered but as 
one degree; ſo that ſtill the plaintiff muſt be nearer ; that 
being but three degrees; the inteſtate and his ſiſter Rachael 
making but one. | 


'LorRD CHANCELLOR. 


The firſt queſtion is, whether I am not concluded, by 
what the Ecclefiaftical court has done? And I think I am, 
and cannot determine contrary. 'That court 1s bound to 
grant it to the next of kin; and though the plaintiff is an 
infant, yet if nearer than the defendant, it muſt have been 
granted to ſome perſon during his minority: but both be- 
ing in equal degree, that court has an election to which 
to grant it, and has given it to the deſendant : then if I 
ſhould determine them not to be equal, but the plaintiff 
nearer, it is directly contrary to the foundation of this 
ſentence, which would make it erroneous, and to be re- 

' verſed. The conſequence of which would be, that by chu- 
ſing to come here for a diſtribution, you would change 
This court the rule relating thereto ; for the ſuit might have been in 
to deter- the Eccleſiaſtical court for a diſtribution as well as here: 
mine by and that court could not have contradicted the ſentence, by 
me a. which adminiſtration was granted. Then I am equally 
3 bound thereby; being bound to determine by the ſame 
and lega- rules, like the caſe of legacy 3 for the rule of law, by which 
cies as the the deciſion is to be-made, cannot be changed by chuſing 
court ccclgi the court, in which to ſue, 
«fitcal. ' 1 a 8 
The rules But to enter into the merits; if it was open to me to de- 
of comput- termine contrary, according to the rules, by which this 
2 computat ion is to be made, the plaintiff is not nearer, but 
þ in. . 
the civil in equal degree. There are ſeveral rules of computing de- 
from the grees; which are reduced to the maxims of the different 


canon law ; laws, to which they relate, The rule of the civil law is, 
our courts wot 
compure by 7 

the former 
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quot perſone tot gradus ; computing up from perſona pro 
ita, 22 (whoſe eſtate nb — — 
mon anceſtor, and then down to the perſon claiming the 
relation to that inteſtate ; and as many perſons as are in 
this aſcending and deſcending line (except the common 
anceſtor, who is not reckoned as one) ſo many degrees. 
The rule of the canon law is different: viz. quo gradu dif- 
tat remotior a communt ſtipite, eodem diflant inter ſe. There- 
fore they only compute up to the common anceſtor, not 
down again ; and that perſon who has the ſmalleſt number 
of degrees to the common anceſtor, is the neareſt relation. 
The reaſon of eſtabliſhing that rule by the canoniſts was, 
what is mentioned by Sir Joſeph Fekyl in Mentney v. Petty, 
Prec. Chan. 593, viz. the nearer they bring the relation, 
the greater their trade of diſpenſations. But that rule of 
the canon law has been excluded in our courts, who com- 
pute by the civil law; as ſettled in B. R. In Blackborough 
v. Dawis, 1 Vm. 41. It was objected, that there is no 
occaſion to go up to the common anceſtor, becauſe of the 
immediate relation between brother and ſiſter making but 
one degree. But I do not take that to be the rule of the 
civil law, but the common law in caſe of deſcents. But 
the civil law does not conſider the relation between brother 
and fiſter as but one degree : which is proved from the x 
z 2.17. as appears from Blackborough v. Davis, Sal. 251. 
he reaſon of which act of parliament was that the mother 
ſurviving might carry away all from the brother and ſiſter. 
The ſtatute declares ſhe ſhall have but one equal ſhare with 
them; and directly contradicts that rule, that brother and 

ſiſter are to be conſidered but one degree. But ſuppoſin 
that not deciſive, and that brother and fiſter ſhould be but 
one degree, that has never been allowed, but where the 
queſtion has been with the brother and fiſter claiming, not 
where to bring in collateral relations : and that was the 
caſe of Wilſhaw in the exchequer, where the brother of the 
inteſtate excluded the grandmother. What is infiſted up- 
on is, that wherever brother and ſiſter meet in the courſe of 
computation, you ſhall ſtop there, and not compute high- 
er: but it has never been fo determined in computing 
among remote relations; which would in fact bring in the 
right of repreſentation, beyond what the ſtatute allows, 
_ beyond brother's and fiſter's children, among collate- 
rals. 


The decree therefore muſt be for an equal diſtribution. 
Pyot 
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Calc 104. Pyot verſus Pyot, December 6, 1749. 


pere of (d D WITHRINGHAM deviſed her real and 
ical and perſonal eſtate to truſtees, their heirs, &c. firſt 
perſonal eſ for her daughter Mary Mitbringbam, her heirs, c. for 
tateintrut ever. Proviſe, that if that daughter ſhould happen to die be- 


lor a daughs- , 
228 — tore twenty-one, or marriage, then all the reſt and reſidue 


but if ſhe of her eſtate both real and perſonal in truſt to convey, aſ- 
died before ſign, and ſet over the ſame to her neareſt relations of the 
rave, then name of Pyot; and to his or her heirs, executors, admini- 
to the near- ſtrators or aſſigns for ever. 


eſt relation 
of the name of Pyoe. 


The daughter died under twenty-one and unmarried. 

At the death of the teſtatrix there were three perſons then 

( 6 actually of the name of Pyet, viz. a man and his two ſiſ- 
3.3 ) ters, then unmarried, and another ſiſter originally of that 
The daugh- name, but married at the time of making the will. At the 
ter dies be- time of the contingency's happening there was another per- 
fore 21 or ſon, who was heir at law to the teſtatrix, and of the name 


marriage. - 
The gd of Pyot, but more remote in degree than the others. 


over is not : : f 8 ; 
void for The heir at law inſiſted, this deviſe over was uncertain 


uncertainty and void; fo that upon the contingency happening it de- 
— Hogs of ſcended to the heir at law, 5 Cs. 68. 6b. 1 2 362, and 
nor be con- Taylor v. Sayer, Cr. E. 742, though now denied to be law, 


fined to a ſhews the reaſons, the judges went on in determining wills 


fingle per- uncertain. Relation cannot be properly nomen collectivum; 


ion, but 
does to the for ſuch are words, that have no plural, as flock. Heir, 


Nock of the though nomen collectiuum, is not ſo in its firſt ſenſe; as 
_ cs held in Archer's caſe, Perriman v. Pierce, 2 Rol. Rep. 
et, and and Pal. 303, ſhews, that the judges, notwithſtanding 
thoſe who their inclination to conſtrue a word plurally, yet where the 
nad chang- teſtator has uſed it in the ſingular number, will not extend 
> rage þ It further. But ſuppoſing it not void for uncertainty, the 
mould not heir at law is the perſon probably meant by neare/t relation. 
withitand- The teſtatrix had in view a ſingle perſon, and could not 
'ns take intend to give it to all her relations. Chapman's caſe, Dyer 


= — 23% ſhews that a deviſe to the family or Stock goes - the 
eir; 


(a) Deviſe to Truſtees to inveſt in Nock, and pay dividends to teſtator's 
ſon tor lite, and after his deceaſe to his eldeſt ſon and his heirs for ever, 
and in Caſe of their death without iſſue, to his neareſt relation for ever, 
held a good deviſe, and the neareſt relation at the time of the event hap- 
pening teok. 1 Brown, 207. 
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heir; and this will is very accurate except in this place 
and if not meant to tie it up to a fingle perſon, it would 
have been mentioned ſo. 


Next on a ſuppoſition of its not being void, the queſtion 
was, who were the perſons to take under that deſcription ? 
Whether the ſiſters, who both married before the contin- 
gency happened, on which the deviſe over took effect, 
ſhould be let in with the plaintiff their brother ; the contra- 
ry being inſiſted on for the plaintiff, becauſe this deviſe 
muſt w 5 to the time of the contingency's happeningy 
when they were not of the name of Pyet; and Jobſon's 
caſe, Cr. E. 516, and Bon v. Smith, Cr. E. 532 were re- 
lied upon. 


Lokpd CHANCELLOR. 


This is a ſort of ſcramble for the eſtate, and ſome diſh» 
culty ariſes, from what is inſiſted on by the anſwer of the 
perſons claiming under the ſame general right with the 
plaintiff; giving colour to the argument of the heir at law 
from the uncertainty. This limitation differs much from 
Jobſon's caſe : that being a deviſe in tail, remainder to the 
next of kin of his name; which was a veſted remainder. 
'This is a deviſe in fee, upon which no remainder could 
he limited, but determined on a contingency ; which if in 
a reaſonable compaſs of time, as this, is allowed. A de- 


viſe is never conſtrued abſolutely void for uncertainty, but 


trom neceſſity. Therefore if one deviſes an eſtate to his 
ſon, and he has ſeveral ſons, and has not pointed out 
which; that is uncertain, and goes to the heir at law un- 
leſs it could be conſtrued eldeft ſon by way of eminence 
which would he the ſame thing ; the eldeſt being heir at 
{1w. So in other caſes; as in 1 Ver. 362; which was ab- 
ſolutely uncertain. But yet if there is a poſſibility to re- 
duce it to a certainty, the deviſe is good. As a deviſe to 
his fon John, having two of that name; courts of law, al- 
though they adhere to words of the will as much as poſſible 
idmit an averment, to determine which the teſtator meant, 
which ſhews that every court of juſtice, law, or equity, 
leans to make a conſtruction if poſſible, ut res magis valeat. 
Then the queſtion is, whether there is ſuch uncertainty in 
this deviſe over ? and if there was a neceſſity to take this 
to relate to a ſingle perſon it would be ſo; as there are ſe- 
veral in equal degree of the name of Pyot : but I do not 
take it ſo; Relation is nomen collectivum as much as heir or 


kindred. A deviſe to A. and the heir-male of his body is 


(337) 
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an eſtate tail; ſo held lately in B. R. It is true, it was 
held otherwiſe in Archer's caſe, but that was upon another 
ground; for if it was only on the point of the ſingular 

number, it would have heen an eſtate of inheritance. Sup- 
poſe it had been to the neareſt kindred of the name of 
the Pyots ; that is the ſingular number: and I admit, that. 
word is uſed as nomen collectivum oftner than the other, 
there being no plural to it, (though I have ſeen it uſed in 
the plural in incorrect writings :) in common parlance, 
Relation in the ſingular number is uſed as nomen colleftivum, 
in the ſame ſenſe as kindred; and no difficulty ariſes from 
the words his or her in this caſe, any more than where the 
word heir is uſed, But this is a truſt of both real and per- 
ſonal eltate : and ſuppoſe this had been a deviſe of perſonal 
only ; all thoſe perſons who are in equal degree of relation, 
of the name of Fyot, would be intitled to take equally : 
and the court would have properly taken into conſideration, 
what would be the rule of diſtribution. Then the court 
being upon a queſtion of conſtruction who are the perſons 
deſigned, the involving the perſonal in the ſame truſt and 
deviſe, is a circumſtance determining the conſtruction as 
to the real ; affording a proper key to find out who are 
the perſons deſigned to take under this deſcription ; for the 
teſtator muſt have had but one intention. As to Taylor v. 
Sayer it is directly contrary to law: and I will lay but littie 
weight on the reaſoning in that cafe, to ſupport a reſoluti- 
on which 1s wrong. 


ee 


The next queſtion brings into conſideration another 
perſon, not before the court, viz. the ſiſter marries at the 
time of making the will; which is the great difficulty what 
decree I ſhall make *. I am not quite ſatisfied with the re- 
ſolution of Jobſon's caſe, and think it a very odd one. In 
ſuch a devile there is no regard had to the continuance of 
name; but that caſe differs from the preſent. The re- 
mainder there to the next of kin of the name, was not a | 
( 8 contingent limitation over upon a fee deviſed precedent: | 
33 ) nor was it a contingent, but a veſted remainder ; and 

therefore referred to the time of making the will ; whereas 

in this caſe, the deſcription of the perſon mult refer to the 

time of the contingency happening, viz. ſuch as at that 

event ſhould be her neareſt relation of the name of Pyvt, 

Then taking this to be namen collectivum, as I do, there is 

no ground in reaſon or law to ſay, the plaintiff ſhould be 


the only perſon to take: becauſe there is no ground to — 
rue 


he parties conſenting removed the difficulty of her not being made 
a party. 


I 
f 
| 
: 
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ſtrue this deſcription to refer to the actual bearing the name 
at that time, but to refer to the ſtock of the Pyors. If it 
refers to the name, ſuppoſe a perſon of nearer relation than 
any of thoſe now before the court, but originally of another 
name, changing it to Pyet by act of parliament : that 
would not come within the deſcription ot neareſt relation 
of the name of Pyot ; for that would be contrary to the 
intention of the teſtatrix; and yet that deſcription is an- 
ſwered, being of the name of Pyot; and perhaps nearer 
in blood than the reſt. Then ſuppoſe a woman nearer in 
blood than the reſt, and marrying a ſtranger in blood of the 
name of Pyot ; that would not do: and yet at the time of 
the contingency ſhe would be of the name. In 7ob/on's 
caſe, and in Bon v. Smith (which was a caſe put at the 
bar by Serjeant Glanville, which was often done in thoſe 
times, but cannot be any authority) it is next of kin by 
name; Which is a mere deſignation of the name, and is ex- 
preſſed differently here. It may be a little nice; but, I 
think, the Pyots deſcribe a particular ſtock, and the name 
ſtands for the ſtock ; but yet it does not go to the heir at 
law, as in the caſe in Dyer; becauſe it muſt be neareſt 
relation, taking it out of the ſtock ; from which caſe it allo 
differs, as the perſonal is involved with the real; and it | 
was meant, that both ſhould go in the ſame manner ; and | 
ſhall the perſonal go to the heir at law ? Then this plainly | 
takes in the plaintiff and his two ſiſters unmarried at the 
time of making the will, although married before the con- 
tingency. And I think the other ſiſter, not before the 
court, is equally intitled to take with them; the change of 
name by marriage not being material, nor the continuance 2 
of the name regarded by the teſtatrix. | 


This is like that cafe in the Houſe of Lords, which was 
a deviſe on condition of marrying a perſon of his name. 
'Che lady married a perſon, who changed his name to that 
in the will : the Houſe of Lords held, this voluntary change 
was not within the benefit of the bequeſt, nor a pertormance 
of the condition of the will. | 
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Caſe 166. Gammon verſus Stone, December 7, 1749. 


Tender and N action being brought againſt the repreſentatives of 
_ a ſurety in a bond, they brought a bill againſt the 
of the bond Obligee,. ſuggeſting that they had applied to the defendant 
by the obli- to receive his money, and had made a tender of it, and 
gee norco. that the only terms, they inſiſted on, were that he ſhould 
Om — aſſign over the bond to them with a letter of attorney im- 
ſurety who powering them to uſe his name upon their giving him an 
pays the indemnity: which he refuſed. The bill therefore was, 
money. that he might receive his money, and that = might have 


2 Aoguſt, the bond alſigned, and liberty to make uſe of it. 


1754. 

It was proved, that two bags were brought by the plain- 
tiffs, and the money began to be counted out; but that 
the defendant who had agreed thereto before, changed his 
mind, ſtopped them, and ſaid, he would not take the mo- 
ney upon the terms, on which it was offered by them; 
though he ſaid, he had no objection to the ſecurity, and 
did not doubt but that the money was right. 


Lord CHANCELLOR 


Was of opinion, that the plaintiffs had no right to ex- 
pect the aſſignment ; and that it was not to be infiſted up- 
on, becauſe it was quite uſeleſs. 


It was then inſiſted tor the plaintiffs, that they ſhould not 
pay, but ſhould have coſts ; for that a legal tender was 
made of the money to the defendant betore the action 
brought: and the refuſal of the aſſignment of the bond was 
a ground of coming into this court. 


Lorp CHANCELLOR. 


3 de. The expence of this ſuit is owing to the plaintiffs, who 
an actual have miſtaken their way. If a legal tender was made, they 
tender to need not come into this court; for it might be pleaded at 
excuſe colts [aw with an averment of being always ready. If a tender 
is not legal, a court of equity will not ſupport it; nor ſup- 
ply a defect of a tender againſt a rule of law, unleſs per- 
haps where fraud is uſed to prevent it. Then the 12 is 
in the common caſe, on payment of principal and intereſt ; 
which carries the coſts with it : there being few caſes in 


this court where it does not do ſo, There are ſeveral -_ 
0 
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of mortgages, in which though very reaſonable propoſals 
may be made, yet if no proof of an actual tender, the 
court on a bill to forecloſe never refuſes coſts. 


* 
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Buller verſus The Biſhop of Exeter, December 12, Caſe 166. 


| 1749. 
Baron Clarke in the abſence of the Maſter of the Rolls. 
HE eſtate of an advowſon deſcended to two daugh- 


The privi« 
of the 


ters as parceners; the church became vacant twice ger fiſter 
in their time, and both joined in preſentation : the eldeſt to preſent 


marries, ſettles her own eſtate in the common way, and fn in turn 
goes to her 


aſſignee. 


dies: the other daughter before it became vacant again, 
marries and makes a fettlement of her part. A vacancy 
happening, Buller, the huſband of the eldeſt, intitled to 
her eſtate as tenant by curteſy or under the ſettlement, 
claims as in her turn, and preſents ; but the biſhop objects 
thereto, becauſe the younger ſiſter and her huſband, claim- 
ing an equal right to preſentation as tenants in common, 
did not join: ſo that there being a litigation, he was wil- 
=> to preſent the perſon appearing to have right in courts 
Or law. by 


It was now made a mere point of law, whether the al- 
ternate turn of preſentation among parceners continued to 
the grantee : i. e. whether the perſons, to whom convey- 
ed, are to be conſidered as enjoying the ſame privileges of 
preſenting in turn, as the ſiſters and parceners, it they 
had their own eſtate. 


Baron CLARKE. 


I have always thought, that the many alternate preſen- 
tations in this kingdom mult ariſe from eſtates deſcending 
in parcenary, where advowſons are upon them : it is the 
only eſtate, I know, which in courſe, and by operation of 
law only, falls on ſeveral perſons making but one heir; 
without the intervention of conveyances by will, or othet- 
wiſe, of the owner of the eſtate, which makes it, although 
in ſome inſtances partaking of a tenancy in common, dit- 
tcrent from that and from a jointenancy, which are made 
by conveyance, and deſcendible in a different manner. 
An advowſon is a particular fort of an eſtate ſo deſcendi- 
ble; and as it is impoſſible to be divided into parts, fo as 
o be enjoyed ſeparately, as it is natural to follow tbe 
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courſe that has been praiſed, that each parcener ſhould 
have a turn to preſent, and to prevent confuſion begin 
with the eldeſt. And in all the caſes mentioned -out of 
Bro. Ab. and F. N. B. Where diſputes aroſe, whether the 
alience of the elder ſiſter ſhould have the ſame privilege, 
or whether it ſhould go to the next ſiſter; it is determined 
in favour of alience. They never were conſidered as te- 
nants in common afterward ; but every one preſented in 
(3471) turn: agreeable to Cr. EI. 19, and 2 Inft. 365: otherwiſe 
there would be great contuſion ; for the elder, either before 
preſentation alienating the eſtate, would make all tenants 
in common, or waiting till her turn, then making aliena- 
tion, and ſo defeat the other parceners. Therefore the 
alicnation of the eſtate by a parcener does not for this pur- 
poſe make them in the caſe of original tenants in com- 
mon; but it ſtil] partakes of the nature of parcenery. 
Then what Buller inſiſts on is right: it is 3 it would 
be the turn of his wife, if alive; ſo that the alienation 
makes no difference. And if a precedent is wanted, the 
words of 2 Inf. are, that the privilege not only deſcended 
to the heir but to the afſignee of each. | 


Caſe 167. Walmſley verſus Child, December 11, 1749. 


OP HIS cauſe came upon bill and anſwer ; and the queſ- 
— uy tion was, what _ the plaintiff was intitled to 
and ſaid by upon the caſe ſtated, and facts admitted therein, which 


a 


A. to be were theſe. 
loſt ; and æ Y 5 ; 
vill even... Charles Walmſley, in April 1142, lodged money in the 
wards by ſhop of Mr. Child and Company, for which he took notes 
repreſenta- payable to himſelf or bearer. About nine days afterward 
tive of A Py , 

znſiſting on he came to the ſnop and acquainted them, that he had loſt 
payment; the notes; believed his pocket was picked of them at play, 
but no afti- and imagined he knew the perſon who did it; therefore 


davit of the ge fired, they would pay him the money, as the notes were 


mnt "is not negotiated, but only loſt. They anſwered, oy were 
demnity: ready to do ſo, if he complied with what was uſual in all 


the plaintiff ſuch caſes, viz. to enter into a bond with ſureties to in- 
pig demnify them. He ſubmitted thereto; but never did it, 
action at advertiling them for ſeveral days in the papers: and ſo it 


law, reſted till his death. 


This bill was brought by his widow and adminiſtratrix, 
inſiſting, that theſe notes muſt be taken to be loſt, and that 


after this length of time there is a preſumption of it: = 
; | that 


WW =- wy of ty wn oy WW 
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that the defendant had no right to infiſt on ſecurity againſt 
fo plain a demand. The plaintiffs having a clear right, 
mult have a remedy ; and therefore proper to come here, 
the accident of loſs giving this court juriſdiction. The 
defendant runs no rifk therein. No action could be brought 
againſt Mr. Child by a perſon finding the notes ; for the 
legal right being veſted in Walmſley and no other, his 
name, or the name of his repreſentative muſt be made uſe 
of in ſuch action: and then a releaſe by the reprefentative 
reciting the accident, would be a bar to that action. But 
the ſtatute of limitations has barred ; which might be 
leaded in an action at law by ſuch a hearer, or in a bill 
in equity; for goldſmiths notes are within the ſtatute of 
limitations as well as bills of exchange. Nor does this 
caſe concern promiſſory notes only, but all other deeds and 
writings. Theſe notes are as caſh ; and not to be preſum- 
ed, that any perſon having them would lie by as in the caſe 
of a bond, which carries intereſt. In a bill for payment 
of a legacy the court does not now require ſecurity to be 
given, though the practice was ſo formerly; and yet there 
may be debts ſtanding out, | dts 


For defendant. Theſe notes are undertaken to be paid 
by the goldſmith or the banker to the bearer, whenever de- 
manded ; fo that they never raiſe a credit in their books 
with the perſon named, who is not conſidered as intitled 
thereto, unleſs he has the notes to produce ; without which 
he has no right at law; for he cannot bring an action for 
ſo much money had and received to his uſe ; becauſe from 
the nature of the contract, the bearer has a right to de- 
mand it. Theſe notes by conſtant uſage are as caſh ; and 
as ſuch paſſed in a late caſe of a deviſe of all the money 
in his houſe. Then it is of conſequence to this kind of 
credit and to the public, who receive advantage therefrom, 
that the faith and value of them ſhould be kept; and 
though ſtopping payment is not the ſame as an act of 
bankruptcy, it might be followed therewith, and hurt the 
credit of the bank. The ſale of ſuch a note is an abſolute 
ſale of all the property of it, Comyns 57; ſo that there is 
no want of aſſignment or conveyance thereof: but the 
very delivery over by purchaſe or gift paſſes the material 
property; and from the terms and import of the contract, 
the defendant is not hound to pay but to the bearer. Then 
it is contradictory to the rules of law, to ſay the vendor by 
any act can alter the right of vendee: the releaſe there- 
fore will he no avail. As little will the ſtatute of limitations 
be any ſecurity to the defendant, this caſe not being within 

it ; 
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it ; for the notes not being for value received, which words 
are never inſerted in common goldimiths notes, but pay- 
able on demand, the ſtatute of limitations does not run 
till demand and refuſal : nor can there be intereſt by way 
of damages till then. But the ſtatute of limitations is ſtop- 
ped by acknowledgment of the debt, which the defendant 
has all along done; and will take it out of the ſtatute. If 
then a riſk muſt be run, the plaintiff ought rather than 
the defendant to run it, from the groſs negle& at leaſt : 
nor is there any affidavit of the plaintiff's not knowing 
what is become of them. The defendant ſwears by his 
anſwer, that notes have been brought to him atter thirty 
years, which he has paid; and that upon inquiry of the 
molt eminent bankers, the conſtant cuſtom 1s, never to 
pay where the note is not produced, but on ſuch terms; 
all which mult be taken to be true, therefore it is not un- 
reaſonable, eſpecially as a perſon coming into equity muſt 
do equity. In Glyn v. The Bank 7 England, November 
16, 1741, after the death of Nicholas Harding, a liſt of 
bank notes in his own handwriting were found, ſome mark- 
ed as received by him, others as not received: the execu- 
tors applied to the bank for the latter; and offered to have 
the money laid out in ſecurity to wait the event ; the bank 
ſaid they never did that, but where it appeared, that. the 
perſon who applied was owner, which did not appear; 
for they were common bank notes, and nothing but that 
liſt to ſhew his property. Your Lordſhip held it a hard 
caſe, that the bank ſhould retain this money, and order- 
ed it to ſtand over, for the bank to conſider of it; and 
18th December directed an iſſue, ro fee whether they were 
his property or not. Terceſe v. Geray, Finch Rep. 301, is 
applicable: ſo are the caſes of inland bills of exchange 
upon the ſtatute gand 10 IF. 3. 17, | 


Lord CHANCELLOR. 


Two queſtions ariſe on this caſe. Firſt, whether it ap- 
pears clearly, that the plaintiff has right either in law or 
equity to the money due on theſe notes. Then ſecondly, 
ſuppoſing ſuch right, whether ſhe has purſued proper re- 
medy ? It 1s certainly of great conſequence to the credit 
and general negotiation oF notes of this kind ; and there- y 
fore whatever circumſtances of compaſſion and difficulty hi 
upon the plaintiff, the court muſt conſider the caſe in ge- ir 
neral, and not be induced lightly to carry this caſe ſo far, 01 
as to make the defendant riſk a ſecond payment, pi 


, A ³ ü ˙ . A . ˙ CET 
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As to the firſt queſtion, the original right appears clearly 
by the anſwer to have been in Walmſley. The terms, upon 
which the defendant infiſts, being uſual, it is certainly a 
reaſonable rule to go by: but whether they have a ſtrict 
demand thereto in all caſes is another conſideration : the 
defendant admits, that prima facie the legal right to recover 
this money appears to be in the plaintiff : and his objecti- 
on from the import of the contract, being payable to 
bearer, and no want of aſſignment, Cc. is carrying it 
too far to ſay in any caſe 3 for undoubtedly one's having 
loſt his note or ſecurity, is no reaſon why he ſhould loſe 
his debt. But a note loft in "that manner is a ſtrong rea- 
ſon why the defendant fhould hold his hand, and receive 
the fulleſt ſatis faction, that it would never be demanded 
of him. Where it is payable to him or bearer, the bearer 
of the bill or note has not ſuch a property, as that he can 
maintain an action at law in his own name, but it muſt be 
in the name of the payee or his repreſentative, But then 
it muſt be conſidered in another light. The contract of 
the party is, that it ſhould be paid to the bearer of the bill 
it is a promiſe on the part of drawer of the note to pay to 
the perſon named or bearer ; therefore the bill be 
brought, whoever demands the money, and the import of 
the agreement on the part of the payee 1s, that payment, 
to whoever brings the bill or note, ſhall be a diſcharge, 
and may be _ in evidence as againſt him; which is a 
very material confideration in this caſe * and therefore it 
behoves the defendant to have abſolute certainty, or ſee 
the note, before he pays. If upon payment, a releaſe is 
given of all demands on theſe notes, no action could be 
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but in the name of /Yalmſley, and this releaſe may be plead- 


ed: fo if a judgment at law by JYalmfley ; that may be 
pleaded at law, and would be a diſcharge in another acti- 
on. But a confideration occurs, that if any perſon came 
to theſe notes for valuable conſideration, though they kept 
them in their hands for ſeven years, and afterward brought 
a bill, whether this releaſe would do in ſuch caſe ? All the 
circumſtances would be then conſidered . viz. that the 
property paſſes to the bearer of them, and how long from 
the courſe of buſineſs ſuch notes may lie out; that they 
may go to all parts of the world, and may ſie out ſeveral 
years; and it highly concerns the credit of them not to re- 
fuſe payment. Then if a bill is brought by a perſon prov- 
ing he gave valuable conſideration of them, and a releaſe 
only ſhewn upon payment and ſuggeſtion of loſs withour 
proof of the loſs, would that be a defence? It would be a 
very precarious one. If actual proof of their I" or 

| olen, 
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ſtolen, it would be a different conſiderat ion: but here is 
no proof, the publiſhing the advertiſements is none, nor a 
preſumption. Then what is ſworn by the anſwer, is ma- 
terial, and muſt be taken to be true, as not replied to, of 
the account given of it by Walmſley to the defendant; 
which was a ſtrong reaſon for the defendant to ſtop his 
hand; for Walmſley ought to have purſued the perſon ſuſ- 
peed. How is this caſe altered by length of time? Seven 
years are paſſed which would at law create a bar: but not 
here ; becauſe of the confeſſion and offer of the defendant 
to pay on terms; which would take it out of the ſtatute of 
limitations; for though it was long doubted whether a bare 
acknowledgment to pay would do fo, it is not now diſput- 
ed; and it is allo ſworn by the anſwer, that theſe notes have 
been brought on them aſter thirty years. 


Acknow- The next queſtion is, whether the plaintiff, ſuppoſing 
ledgment ſhe has right, has purſued a proper remedy ? And JI am of 


be remedied on proof at law, juſt as he may here, provided 
reaſonable evidence of the loſs; (r) courts of law not re- 
. quiring any more than courts of equity, ſtri& and poſitive 


Where one Evidence of the loſs ; which, as it is generally occaſioned 


may come by negligence, is ſeldom capable of being given: but 


into equity both admit evidence ariſing upon circumſtances, and upon 
3 that, the party 1s intitled to recover. * But there are caſes, 
ſtanding a upon which you may come into equity on a loſs, though 
remedy at remedy may be at law; and one is clear upon a bill for 
0. diſcovery. But if you come into equity not only for diſ- 
covery, but to have relief, on the foundation of loſs, that 
changes the juriſdiction. And there are but three caſes in 
which you are intitled to do that; in every one of which 
you are obliged to annex an affidavit to the bill to prove 
7 „„ 6 , the 
K | 
(r) Evidence the ſame in equity as at law, as to a matter of fact. 
n - — Sen though a legal demand cant be turned into an equitable one, 
yet ina demand of aſſets, plaintiff may come in here for ſatisfaQtion, though 
he has a remedy at law, to avoid the inconvenience of doubly ſuing, as he 
is intitled to an account of aſſets in at this court, and then, inſtead of 
ſending him to law for ſatisſaction, he will get complete remedy at once, 
2 Vel. 106. c. oy 
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the loſs. If the deed or inſtrument upon which the de- 
mand ariſes is loſt, and you only come for diſcovery, you | 
are intitled thereto without affidavit : but if relief. is prayed ) 
beyond that diſcovery, to have payment of the debt, affi- (3 4 5) | 
davit of the loſs mnſt be annexed ; for that changes the | 
Juriſdiction. It the deed loſt concerned the title of lands, here ah | 
and poſſeſſion prayed to be eſtabliſhed, ſuch affidavit muſt davit of the . 
be annexed. Another caſe is of a perſonal demand, loſs neceſ- 
where loſs of a bond, and a bill in equity on that loſs to far. 
be paid the demand: there a bill for diſcovery will not be 
ſufficient, but it muſt be to be paid the money thereon ; but 
an afhdavit muſt be annexed, The reaſon of the diffe- ,.. 
rence between a bond and note is, that in an action at law in action at 
a profert in cur. (s) of the bond itſelf muſt be made, other- law upon 
wiſe oyer cannot be demanded by the defendant ; and if bee 
ojer is not given, the plaintiff cannot proceed. But that nde 8 8 
is not neceſſary in the caſe of notes; no oyer is demanded 
upon them, the proving the contents being ſufficient ; and 
nothing ſtanding in the plaintiff's way. Another caſe, in 
which you may come into this court on a loſs is, to pray 
ſatisfaction and payment of it upon terms of giving ſecuri- 
ty. In an action at law, the plaintiff might offer, but the 
defendant could not be compelled to take, but in equity, 
that would be a conſideration, whether they were reaſon- 
able. That was the caſe of Tereſy v. Gory, as Lord Nor- 
tingham has taken the name in an authentic record 1 have 
of it; which was Eafter 28 C. 2. where a bill of exchange 
was drawn on the defendant, and indorſed in the third 
place to the plaintiff, by whom the bill was either loſt or 
miſlaid, as appeared by the affidavit annexed. And the 
bill prayed that the defendant might be decreed to pay the 
plaintiff the money, as laſt indorſee, according to the ac- 
ceptance z the plaintiff firſt giving ſecurity to ſave the de- 
fendant harmleſs againſt all former aſſignments ; which 
was ſo decreed, but without damages and coſts. In a book 
called Finch's Reports, 301, the decree is ſomewhat larger, 
and the acceptance of the defendant was after the third in- 
dorſement, as it is in that book. though not ſo in the ma- 
nuſcript report; and indeed | do take it to be as in the 
book; and then there is no doubt of the plaintiff's right: 
but if that be material, it ſhall be inquired into: in that 
caſe if the plaintiff could at law prove the contents of his 
bill, and the indorſement, and the loſs of it, he might q 
have brought his action at law upon that bill without com- ; 
ing into this court : but he was apprehenſive, the courſe | 
of trade might ſtand in his way at law, and therefore came 
| 3 into 
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into this court upon terms, ſubmitting it to the judgment 
of the court, whether they were not reaſonable. So was 
the caſe of Glyn v. The Bank of England, the plaintiff ſub- 
mitting to give ſecurity ; which was, what a court of law 
could not take into confideration : whereas the preſent ex- 
— oppoſes oppoſes the giving ſecurity. The reſult 
therefore as to the remedy is, that it is a bill in this court 
to have a deeree for a plain legal demand, if the plaintiff 
is in the right, without other circumſtances ; and no afh- 
davit annexed to the bill of the loſs of the loſs of theſe 
notes; and no evidence beſide preſumption. It may be 
ſaid, that the rule of this court for annexing an "affidavit 
to a hill is in the cafe of loſs of a deed ; and that in gene- 
ral is ſo: but I ſee not, why it ſhould not be required in 
the caſe of any inſtrument, if you come into this court to 
change the juriſdiction, which is the ground upon which 
the court goes, and then in the caſe of the loſs of a note 
it is the ſame. And in Tere v. Gory, the bill was fo 
brought ; an affidavit being annexed, although ſecurity 


offered; and weight was laid thereon by Lord Nottingham. 


"That this is a legal demand, notwithſtanding the loſs of 
the note, is clear, and perhaps the eaſieſt way that can 
happen; for the plaintiff may go two ways to work. If 
the plaintiff can prove the loſs, ſhe may declare on the 
notes: but to get rid of the proof, ſhe may bring an in- 
debitatus aſſumpſit for money had and received, &c, for 
payment into the defendant's ſhop is admitted. The rea- 
jon of making the ſtatute 3 and 4 of Anne aroſe from ſome 
determinations in the beginning of her reign by Holt C. J. 
that no action could be maintained on a promiſſory note, 
nor declaration thereupon, viz. Clarke v. Martin, and 
Potter v. ——_ 1 Sal. 129; which caſes produced the 
act, as the act itſelf recits : but that act of parliament 
did not alter, but that ſtill an indebitatus aſſumpſit may be 
brought, and the note given in evidence, or proved if loſt; 
nothing ſtanding in the way, as there would in the caſe of 
a bond. Then ſuppoſing an action by the plaintiff againſt 
the defendant for the money, which is admitted to be paid 
into the ſhop, what will ſtand in her way of P 
bat what ought to ſtand in her way ? It will then be for 
the conſideration of the court, how far the courſe of trade 
ought to ſtand in her way; and to that remedy I ſhall leave 
the plaintiff. As to the act relating to the inland bills of 
exchange, it deſerves to be taken notice of, Before the 
Stat. ꝙ and 10 IF. 3. there was a great difficulty about re- 


covering upon ſuch bills. This matter therefore being un- 


certain, the merchants procured that act; the nature of 
the 
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the proviſion thereby being, that if an inland bill of ex- 
change, payable to himſelf and never indorſed, he loſt, and 
he comes to the perſon drawing, he is not bound to pay, 
without ſecurity given in caſe the bill be found : and yet 
what danger could there be in general? For if a bill is 
payable to J. and A. makes affidavit and ſhews the loſs, 
and the bill never indorſed, there is little danger; becauſe 
it 1s common among merchants to draw ſeveral bills, viz. 
pay the ſecond, fir not paid, which is a ſecurity, and is the 
conſtant courle of merchants. Then conſider the intent 
of the 3 and 4 Anne, relating to promiſſory notes : the 
title of the act is to give the ſame remedy, and to make 
theſe notes of the ſame effect, as inland bills of exchange. 
And this praQtice of the bank and the goldſmiths, has ta- 
ken riſe from the proviſion made in that act of parliment ; 
for it is equally dangerous to them to pay, without having 
the promiſſory note delivered up, as in the caſe of the in- 
land bills. Then if I am to act by my diſcretion, I ſee no 
ground to depart from that : this 1s not a caſe, in which 
there is a probability of great hazard: nor do I think, the 
defendant, if it was not for the ſake of the precedent, 
would lay ſo great weight upon it ; for from the length of 
time it is natural to think, there is no riſk. But if there 
is any, I am not to let the defendant run it: and there 
is * 13 part of the caſe, from what Valmſſey laid 
and di 


Upon the whole therefore, the plaintiff muſt bring an 
action at law for the money; the bill ſhall be retained ; 
and then the matter will be properly tried, and a court of 
law will take into conſideration, how far the courſe of 
trade and manner of negotiating theſe notes are to go. It 
is now eſtabliſhed, that if a goldſmith's note is taken, and 
kept beyond three days, and the goldſmith breaks, it is 
the party's own fault for keeping it longer, though there 1s 
no act of parliament concerning that: this therefore is 
proper to be determined by a jury, as that was. 


Fer plaintiff. It has been doubted, whether the plaintiff 
can maintain an action: therefore an iſſue ought to be 
directed, ſo as to clear it of all collateral matter. 


Lord CHANCELLOR. 


I ſee no doubt of maintaining the action: nor is there 
any thing in the anſwer that will bar it. 


But 
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But if the plaintiff does not proceed in the action for 
this money, let the bill be diſmiſſed with coſts, 


Caſe 168. Schellinger verſus Blackerby, December 16, 1749. 


1 ta having been determined by his Lordſhip that the office 
of taking care of the Palace and Houſe of Lords, 


tors; and 6 

ſhillings granted to Blackerby, his executors and adminiſtrators, for 

and g bent thirty-one years, ſhould be ſubject to his debts, it was re- 

3 ferred to the Maſter to ſee, what were the profits of that 

from the office. ; 

crown part 

om On exception to the report, the queſtion was, whether 
a fee of fix ſhillings and eight pence a day (which was an 


allowance made by the Lord Chamberland's warrant to 


Blackerby for the purpoſes of making clean and ſweeping 
the Royal Houſe and Palace, and the chimneys, removing 

( 348) and placing the chairs, forms, Cc. in the Houſe of Lords) 
ſhould be held as part of the profits of the office; it a. 
ſaid to be a voluntary allowance of the Crown by way 
fatisfaQtion for particular expences in paying labourers, 
= and that it may be varied; therefore no part of the 
office. | 


Lord CHANCELLOR. 


It would be very extraordinary, if this ſhould not be 
ſubje& to the creditors ſatisfaction. In the bankrupt acts, 
offices are expreſsly named as ſubje& thereto. It is clear, 
that this ſix ſhillings and eight-pence a day is part of the 
office and liable to creditors, It is true it may be varied; 
but 15 not pretended but that-it is an allowance paid time out 
of mind ; nor ſhewn to be a new and particular bounty : nor 
objected that it has not gone with the office. If indeed it 
could be ſaid to he money laid out of his pocket, there 


would be no ground to conſider it as part of the office: 


but it is not ſo. The words of the grant are cum omnibus 
aliis Vadiis, feodis, proficuis, commoditatibus ; which mult 
take in ſomething more than what are particularly there 
mentioned ; and there is nothing more than this to be 
taken in. It was intended to be ſo; and the words are 
proper for it. If not thus conſidered, it would be vain for 
a court of equity to hold any office to be ſubje& to credi- 
tors; for there are ſeveral offices, whereof the greateft 


parts ariſe from a particular warrant from the Crown ; 
| which 
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which if ſtruck off, the other parts of the office would be 
worth nothing. 


Lord HARDWICKE Loxp CHANCELLOR. 
Lord Chief Juſtice LE E. 
Lord Chief Baron PARKER. 
Mr, Juſtice BURNET. 


*Ryall verſus Rowles,* January 27, 1749-50. Caſe 169. 


WF !ELIAM HARFEST, a trader within the ſeveral Mortgagees 
ſtatutes concerning bankrupts, in June 1732, bor- of goods, 

rowed from Benjamin and Foſeph Tomkins 15001. and as a Se. Permits 
ſecurity conveyed and aſſigned his dwelling-houſe and ual 
brew-houſe at King/ton, and all the coppers and utenſils in tinue in 
trade belonging thereto, by way of mortgage, ſubje& to Poſſeſton, 
redemption. He afterward took Jonathan Stephens into — 
partnerſhip with him; and in leſs than a month after the have no ſpe- 
partnerſhip, December 22, 1736, made a ſecond mortgage cific lien 
to Potter in truſt for Jonathan Stephens of his moiety of not, "$300 g6- 
only the utenſils, but the ſtock in trade, debts, profits, &c. nees 1 
for ſecuring a ſum of money, then lent to him by Jonathan the com- 
Stephens, and any future ſums that ſhould be lent. Decem- million. 
ber 10, 1737, he made a third mortgage, of the feventh ( ) 
part of his undivided moiety af all the ſtock in trade, 349 
utenſils, debts due or to grow due, to Sir James Reynel. 
April 24, 1738, he made a fourth mortgage of the ſevnnth 
part of his undivided moiety, with the ſame deſcription, 
to Ship. September 7, 1738, he made a fifth mortgage to 
nere, Stephens, for ſecuring to him 2000. which 

tephens had paid to one Baugh, who had the original 
mortgage on the freehold eſtate : the real premiſſes which 
were conveved by way of leaſe to Tomkins, having been 
mortgaged to Philip Stone in 1725, and aſſigned to Baugh, 
who aſſigned to Stephins upon being paid the 20001. He 
afterward made a fixth mortgage to George Harveſt his 
ſon; of the ſeventh part of his undivided moiety of the 
partnerſhip, ſtock in trade, debts, utenſils, and profits, in 
conſideration of a ſum of money lent, 


Notwithſtanding theſe ſeveral mortgages, he continued 
in poſſeſſion of the utenſils and ſtock in trade as before; 
| altered, 


(t) x Atk, 165. S. C. 1 Brown, 99. 
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altered, diſpoſed and mortgaged them as his own, and res 
ceived the debts in partnerſhip with Stephens, without any 
controul from any of the mortgages till 1740, when he 
failed and became bankrupt, . — — 


Then the aſſignees and mortgagees inſiſted on the right 
to the ſeveral goods, ſtock, Ec. compriſed in their ſeveral 
aſſignments, in oppoſition to the general creditors claim- 
ing under the commiſſion. 


The cauſe was heard before Lord Chancellor, the Seals 
after Michaelmas 1747; and it being a new caſe, his 
Lordſhip ordered it to be argued by two counſel on each 
fide, aſſiſted by the Judges, upon the queſtion whether all, 
or any and which of, theſe mortgages came within the 
Stat. 21 F. 1. 19, particularly the latter part of the tenth, 
and the whole of the eleventh ſection, or not? It was ar- 
gued February 24, 1747-8. 


Solicitor General and Mr. Noel, for the Aſſignees under the 
Commiſſion. 


The queſtions upon the conſtruction of this ſtatute are 
two, Firſt, whether any conveyance of goods or chattels 
by way of mortgage, or with condition of redemption, 1s 
within that ſtatute ? The ſecond, if the court ſhould think 
ſo, whether any of theſe fix mortgages are within the 
clauſe as to any of the goods compriſed therein; the con- 
ſequence of which is, that they muſt be as creditors under 
the commiſſion, and not be preferred to the other credi- 


tors ? 


The firſt will depend on the true conſtruction of the 
(350) act itſelf; to find out which three things are to be reſort- 
ed to. The circumſtances at the time of making the act; 
for to them the law was adapted: the remedy intended, 
and the miſchief deſigned to be prevented thereby: and 
judicial explanations of the act ſince. It will appear, that 
ſome conditions of redemption are within this clauſe, and 
that it was calculated for this. When this act was made, 
fraudulent conveyances were ſufficiently guarded againſt 
by 13 Eliz. c. 5, 7. Twine's caſe 3 Co. 80, upon the con- 
ſtruction of that act, was conſidered ſo ſtrongly within it, 
that the party was puniſhed criminally : and particular 
28 are made by that ſtatute in caſe of bankruptcy. 
raudulent conveyances then, being provided for before, 
were never intended by the act now in conſtruction: wo 
: the 
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the thing intended was an equal diſtribution amongſt cre- 
ditors ; which was very uncqual, ſome creditors getting 
prior liens ſeveral ways; as by bond, judgment, c. to 
take away which priority, unleſs where ia Ans by exe- 
eut ion and recovery — the bankruptcy, was the inten- 
tion of the act; and to reduce creditors, who had truſted 
the rage generally, to equality. Another way credi- 
tors had of gaining a priority, was by pledged goods ; 
and after that a new way, by conveyance without delivery 
of the goods. Anciently, as appears from the year books, 
5 H. 7. . I. Delivery was neceſſary to a ſale; and was 
often done by parol : the pledge mult be delivered over to 
the pawnee himſelf at the time of borrowing, otherwiſe no 
property veſted in him. But that doctrine was afterward 
exploded : as in Tal. 164. and 2 Leon. 30. Clar#'s caſe, 
where the property was held veſted, though no delivery 
at the time. And Owen 124 held, that ſuch pawnee 
might aſſign over his property: ſo that wherever the con- 
veyance was under hand and ſeal, it was not neceſlary to 
veſt the property by delivery of goods pledged : there is no 
real diſtinction between the — mortgaging and pledging ; 
the firſt being generally applied to lands, the other to 
goods; and they are in effect ſynonimous terms. As to 
lands, the mortgagee holds by title; and the title deeds 
always are, or ſhould be in his paſſeſſion: but as to goods 
there is no hold, where the pawnor keeps them in his poſ- 
ſeſſion. The end of the act therefore being to reduce cre- 
ditors to equality, it is but reaſonable to put ſuch creditors, 
who took pledges and left them in the hands of the bank- 
rupt or pledger, to diſpoſe of and alter them as he pleaſed, 
upon equality with other creditors ; for the mortgagees 
give the bankrupt a general credit, Suppoſe a diamond 
pledged for a large ſum, and pawnor keeps poſſeſſion of it; 
if he ſells the diamond, as he may do the next day, the 
creditor muſt come in under a commiſſion. The incon- 
venience in allowing a preference in caſes of theſe ſecret 
conveyances, is greater than that of judgments, which 
are public and open: not that the act intended to reſtrain 
the pawning and ſelling goods generally: and there might 
be a ſale of goods where poſſeſſion could not be given; as 
of ſhips at ſea, and goods, and merchandiſe that are 
bringing home. Such conveyances then by way of mort- 
gage are within the reaſon of the act: and the queſtion is 
whether within the letter? The word convey in the pream- 
ble extends to all conveyances m general, whether abſolute 
or by condition: mortgages of lands or goods are in this 


act called cenveyances and where a general word is men- 
tioned 
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| tioned to take in all, it is not uſual afterward to ſpecify 


particular words, which come after it. The miſchief re- 
cited in the preamble is material, often happening. It ne- 
ver was a frequent practice to buy goods abſolutely and to 
leave them in poſſeſſion of the vendor to do as he would 
with his own, which caſe never happens without fraud : 
and the preamble ſuppoſes a good conſideration, not upon 
traud ; againſt which caſe, it the legiſlature had intended 
a proviſion, it would have put it upon that. But they 
knew that would be void by 13 Eliz. and were therefore 
providing againſt conveyances by way of mortgage, the 
mortgagor keeping poſſeſſion and exercifing all acts of 
ownerſhip. The enacting part is very carefully penned ; 
and every word deſerves to he weighed : the goods muſt be 
originally the property of the bankrupt, and conveyed by 
him, and mult continue in the order and diſpoſition of 
the bankrupt. It is objeted, that mortgagee or grantee 
on redemption cannot be called owner or proprictor : but 
the act conſiders him as ſuch : the words take in all owner- 
ſhips whatſoever 3 ſome for greater intereſts, others for 
leſs ; and the pawnee or mortgagee is in point of law con- 
fidered as proprietor, and may maintain rover upon it, 
although that action is founded in property. Such con- 


| veyance by pledge has been held to be good againſt extent 


of the crown, becauſe the property is altered. 3 Bul. 17 
ſhews, that pawnee has a ſpecial property, ſo that no act 
of pawnor can affect it by outlawry or felony. So if a 
leaſe for years is made of goods, a ſcire facias for the king 
upon a ſubſequent ontlawry ſhall not affect them till the 
leaſe ended. It is objected that the word true is added to 
owner or proprietor, and that mortgagee never was deemed 
ſuch ; but true is never put in oppoſition to ſpecial, but 
falſe, owner, and ſo meant in this act. It is ſaid that 
mortgages are allowed and excepted out of the act; power 
being by another clauſe given to the commiſſioners or 
aſſignees to redeem : but though a trader may mortgage, 
his goods muſt be delivered to the mortgagee or in the 
hands of a third perſon, and not remain in mortgagor ; 
befide, that clauſe only gives the ſame power the aſſignees 
had before, in place of the bankrupt. As to judicial ex- 
poſitions upon this ſtatute fince, it has been held, that the 
preamble Mall be taken into conſtruction, and the enact- 
ing part controuled by it. So held by Holt, Chief Fuftice 
in L' Apotre v. L'Plaiſtrier, cited in Fs. 318. 


Lee Chief Juſtice, My account of that caſe is different 


(3 5 2) from that in 1 Vm. evidence having been given of the al- 


teration 
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teration of the diamonds by taking them out of the 
ſockets. It was held by the court, that offering to ſell ge- 
nerally was ſufficient evidence of offering to ſell as owner; 
but no judement was given; it being adjourned for fur- 
ther argu.aent, although the court ſaid, if this was not 
withiu the act, they knew not, what was. I had occaſion 
to Cite this caſe before Lord Raymond, at Guildhall, and it 
was then ſaid, there was no determination upon it. 


Lord CnanceLLoR. 


I have ſeen another note of that caſe; and it appears to 
have been argued a ſecond time, when Sir Edward Northey 
took the diſtinction, that the enacting part was controuled 
by the preamble. Search was direQcd to be made for 
the rule; which was found; and this matter was deter- 
mined Paſ. g Anne; but whether upon the point in queſ- 
tion or no did appear. | 


For the general afſignees. In Auguſt 1744 Ex parte 
Marſh, his Lordſhip held, that plate in truſt for benefit of 
the wife was not within the ſtatute, not being of the bank- 
rupt, or conveyed by him. 'The preamble then makes 
part of the enacting clauſe, and is the key to it, 1 JYms, 
317; notwithſtanding the general act of parliament may 
take its riſe from a particular caſe 3 and ought to be con- 
ſtrued to prevent the miſchief, and advance the remedy. 
The queſtion of the mortgage of goods being within this 
act of parliament has been in judgment before. The caſe 
of Stephens v. Sole, July 5, 1736, which was ſolemnly ar- 
gued, is in point. There Vn Tappenden, indebted to the 
plaintiff 1400. for ſecuring payment thereof mortgaged to 
the plaintiff ſome leaſehold eſtates, wharts and three hoys, 
but kept poſſeſſion of the hoys, and ſome time after be- 
came bankrupt. The plaintiff brought an ejectment, and 
got poſſeſſion of the leaſehold eſtate, but the aſſignees got 
the hoys. The leaſchold not being ſufficient to pay the 
plaintiff his principal and intereſt, he brought a bill to 
forecloſe, and to compel the aſſignees to redeem the hoys, 
or that they might be ſold to pay his demands. The 
aſſignees admitting the leaſehold not ſufficient to pay the 
plaintiff, inſiſted on their right to the hoys under the ſta- 
tute ; the bankrupt having the poſſeffion, and acting as 
owner thereof till declared bankrupt. Lord Talbot de- 
creed, that the plaintiff might be at liberty to come in 
under the commiſſion for his deficiency ; diſmiſſing the 
bill ſo far as it required account of the profits of the hoys : 

Vor. I. E e which 
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which were ordered to be fold for the benefit of the credi- 
tors in general. No caſe has ſince occurred where it was 
held that a mortgage by way of condition is not within 
this clauſe : and wherever it has come before Lord Chan- 
cellor with proper facts ſo as to create a doubt, it has been 
ſent to be tried; as (u) in Borne v. Dodſon, 5 December 
1740, but it never was. So upon the bankruptcy of Ray- 
mond, ex parle Page, where the mortgagees gave it up, 
coming in under the commiſſion. 


If then any, or ſome, mortgages may be within this 
act, the ſecond queſtion is, whether the ſix mortgages, or 
any of them, are within the ſtatute? Which will depend 
on three conſiderations : the nature of the chattels ; the 
intereſt conveyed ; the perſons to whom, or for whoſe be- 
nefit, they are conveyed, The chattels are ſtock and 
utenfils in trade; the debts due and to be due; and yet 
poſſeſhon of the whole left with the bankrupt ; who had 
the order and diſpoſition of them as before; ſold, altered, 
and diſpoſed as owner : was reputed as ſuch : and all this 
with the expreſs conſent of the mortgagee, who might 
have prevented this ; the nature of the conveyance being 
i ſo. Nor was he to account with the diſponee for what he 
[ | ſhould ſell, nor for any of the debts he ſhould recover ; for 
| that might probably have altered the caſe. As to the ſpe- 
cific goods that were to be, the aſſignments of them are 
merely void at law, and only to be ſupported in equity by 
way of agreements to be performed when the goods come 
in eſſe; this court conſidering it as done from the time it 
ought, whereas courts of law only give reparation by da- 
mages. As to the debts, preſent and future, they cannot 
be aſſigned at law : and in equity it can only be ſupported, 
where the aſſignees have a proper power to ſus for, reco- 
ver, and receive the debts aſſigned. Whereas here the 
bankrupt after conveyance is to ſue, Cc. and not to come 
to any account. And debts come within the words and 
meaning of the act, within the word chattels, and would 
paſs in a will thereby. As to the intereſt conveyed, they 
are all, except one, ſhares of the ſtock : and the act re- 
quires delivery, and that poſſeſſion ſhould be altered. The 
mortgazees of part ought to come into the trade, and act 
as part-owners, and then it will be notorious, who are the 
true owners: which anſwers the objection, that delivery 
could not be given of parts of the goods, As to the per- 


ſons claiming the benefit of the aſſignments, it muſt be 
admitted 


(u) 1 Atk. 154, 
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admitted, that each partner has a pledge on the partner- 
ſhip effects, for what is due to him upon adjuſting the ac- 
count, and the ſurplus muſt be divided : but here the mo- 
ney advanced by Stephens has nothing to do with the part- 
nerſhip; being an entire ſeparate loan; and if this is ſuf- 
fered to ſtand againſt the reſt of the creditors, it will elude 
all the ac of bankruptcy ; for moſt trades of the city are 
carried on in partnerſhip. Stephens was after the convey- 
ance owner of the whole, redeemable as to one moiety : 
yet Harveſi continued to act in the partnerſhip, ſold and 
diſpoſed of his moiety, as he pleaſed. Ihen as to the ge- 
neral expediency, the policy of the law has been always to 
level creditors except ſuch as have recovered ſatisfaction, 
or got ſuch poſſeſſion, as cannot be defeated : whereas if 
this method of mortgaging were allowed, one or two fa- 
vourite creditors would (weep away the whole; nor would 
creditors know what to truſt to. Trade cannot be carried 
on without credit, which would be deſtroyed, if ſuch liens 
are allowed to give a priority; and for above a century 
have the legiſlature been guarding againſt it. It is no in- 
juſtice to turn aſide ſuch mortgagees, who truſt the credit 
of the hankrupt, and would in caſes of inſolvency ſet up 
their conveyances to defeat others, who were induced to 
truſt on the credit of his ſtock and trade: not indeed that 
all mortgages of goods without delivery are void: as of 
ſhips or cargo at ſea ; but then every thing is done to ena- 
ble the taking poſſeſſion upon arrival, as invoices, bills of 
lading, &c. So in caſe of bulky goods, delivery of the 
key of the warchouſe to the mortgagee ; but theſe caſes 
fall not within the act, nor the miſchief intended to be re- 
medied. 


Attorney General and Mr. Wilbraham for all the mortgagees. 
The general queſtion is, whether any, and which of 


theſe mortgages are ſecurities, under which the ſeveral de- 
tendants claim, are made void in the whole or in part by 


21 J. 1. 19? Upon which two conſiderations ariſe. 


Whether the particular intereſt, claimed by the mortgagees 
in goods, be ſuch as made them true owners within the 
clauſe of that act? Secondly, as to the goods affigned, 
what poſſeſſion could be given? The true view of the 
laws relating to bankruptcy is, that all conveyances to de- 
teat creditors ſhall be abſolutely void he real ground of 
the conveyance was to be inquired into to rebut the gene- 
ral charge of fraud lent conveyances : and it would be an 
odd conſtruction, that in all events, although a valuable 

E e 2 conſideration 
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conſideration were paid, it ſhall be abſolutely void, becauſe 
the poſſeſſion was left in the conveyer : though ſtrong evi- 
dence of fraud, it was only evidence, and capable of be- 
ing rebutted 3 and the conſideration, if good, was a ſtrong 
circumſtance to be oppoſed thereto. The meaning of the 
act was to prevent falſe credit by a perſon having goods 
which did not belong to him; being ſold abſolutely. 
Not a word in the act about pledges, but only general con- 
veyances. A mortgage is the appropriation of a ſpecific 
thing to certain purpoſes ; not only tor payment of mo- 
ney, but for indemnifying on divers occaſions. A pledge 
requires delivery of the thing; a mortgage does not. 
That they differ may be ſeen by Fuftintan's Inſt. Tit. 6. 
and by the definition of Hypothæca & Pignus. Bro. 271, 
Treſpaſs, it is'no pledge unlefs delivered at the ſame time. 
But mortgagor is preſumed and underſtood to have poſſeſ- 
fion : nor was the retaining poſſeſſion ever evidence of 
fraud, where the conveyance was intended wy as a mort- 
gage, 2 Bul. 226. It is the ſame with regard to goods as 
to lands. Chan. Pre. 285, where a redemption was in- 
tended : the produce of goods may be granted as well as 
the goods themſelves. The words owner and proprietor are 
to be limited by the nature of the conveyance, and ex- 
tends not to mean the real owner in all caſes. Though the 
preamble is the key, Lord Cowper in Copeman v. Gallatit, 
i Mm. 314, would not allow that the preamble ſhould re- 
ſtrain the enacting clauſe. A factor, having goods ſent 
him from abroad to ſell, is not owner within the act; be- 
cauſe, if he becomes bankrupt, the court will take the 
goods out of the hands of the afignees for the right owner. 
It is common to have general acts of parliament from par- 
ticular caſes, and ſometime the legiſlature recites the par- 
ticular, and ſometimes a general reaſon : the preamble 
therefore, where general, ought to be conſidered with the 
enacting part; but where a particular reaſon is given, it 
would be odd to conſtrue the remedy for that cafe only, 
and not take the act in general. The mortgagor is gene- 
rally conſidered as true owner : ſo in common law courts, 
and in the acts concerning mortgages and the redemption 
of eſtates, he is called owner. The word owner is indeed 
ſufficient to take in ſpeciai owner; but that this act does 
not interfere in this caſe, appears from Magot v. Mill, 
i Lord Ray. 286, and Jacob v. Shepherd, woos, pl 2 Vm. 


431. If poſſeſſion was to be altered, it would in this caſe 
defeat the mortgage ; for it was intended, that the trade 
ſhould be continued, and not to put the mortgagee in poſ- 


ſeſſion. The nature of the mortgage was proper to m_ 
the 
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the poſſeſſion kept in the mortgagor: therefore like the 
caſe of a leaſehold eſtate for years; a mortgage of which, 
though a chattel is not within the act, and there is a great 
diſtinction between the poſſeſſion of goods being in the 
perſon, who is real owner, and one who is only condi- 
tional owner. 1 Lord Ray. 724. As to the things aſſign- 
ed, it could be of no uſe to the mortgagee to take theſe 
utenſils, being fixed to, and continued as part of the pre- 
miſes. A ſhare in trade is a mere choſe in attion. 2 ns. 
427. Small v. Oudley. Some of the things are to be in 
Futuro, and of which the mortgagees could not poſhbly 
have poſſeſſion: this court will bind property, which the 
law will not bind; and this act can affect nothing but 
what means a legal conveyance. If the general aQs of ., 
parliament or the common law give not theſe kinds of | 
debts or goods to the general aſſignees, this act cannot; 
and the mortgagees will have a lien and priority: not that 
the creditors of the partnerſhip ſhall be hereby prevented ; 
but the plaintiffs are private creditors; and theſe are only 
aſſignments of the reſidue, after payment of the partner- 
ſhip debts, of what ſhall be taken hereafter ; which can be 
aſſigned in equity, but not in law. In notion of law, the 
poſſeſſion of one partner is the poſſeſhon of the other: it is 
common io have a covenant in a partnerſhip that one part- 
ner ſhall not aſſign without conſent of the other, and the 
aſſignee of part of the partnerſhip effects cannot maintain 
rover; for the partnerſhip may be given in evidence, and 
the aſſignee has no remedy but in equity. Had it been to 
Stevens inſtead of Potter, it could not have been within ( 3 56) 
the act; for there to all intents Stevens would have been 
in poſſeſſion. In the very deed the aſſignment is ſaid to | 
be in truſt for Stevens ; and then it will be preſumed, that 
Potter ſuffered Stevens to continue in the poſſeſhon which . 
he had before, viz. real owner as to one moiety, and ſpe- 
eial owner as to the other. Then as to the exigencies'of 
trade, money is often wanted at an hour's warning ; and 
then it is frequent to borrow upon goods for a limited 

time: and if a man was in that caſe to put another in poſ- 
ſeſſion of his ſhop, or to deliver the key of his warchouſe, 
It would be publiſhing himſelf a bankrupt to the world. 
Credit is a very tender thing ; and if the method was to 
deliver poſſeſſion in all caſes, it would be fo great an in- 
convenience as to deſtroy all credit and truſt whatſoever. 


Reply. The clauſe in this act extends indeed to abſo- 
lute ſales; but not to that caſe only. Allowing that the 


enacting part ſhall not be reſtrained by the preamble, yet 
9 | that 
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that it goes as far as the caſe in the preamble, can be no 
queſtion ; but whether it ſhall go farther ? The caſe ſtated 
in the preamble, that many convey and (till retain, is the 


preſent caſe ; for in abſolute conveyances it would not of- 
ten happen without fraud. Chattels are no real pledge or 
ſecurity, unleſs a delivery; it is otherwiſe in caſe of lands; 
the title being a ſ{ecuritywithout the rents and profits. The 
diſtinction between mortgagee and pledgee is nominal on- 
ly, and alters not the nature of the contract: the Roman 
law ſays, hypocheca and pignus are the ſame ; ſo Calvin's 
Lex; and lo is the nature of the contract. 


Lord CHANCELLOR. 


The power of a maſter to bind a ſhip is called hyporheca ; 
yet there is no delivery of poſſeſſion ; and it differs from 
pignus or pledge. 


Reply. It does fo ; but the maſter has a particular lien, 
by way of ſecurity for what might be due to him: and thoſe 
caſes are exactly the ſame as abſolute ſales, where delivery 
may not at all times be neceſſary. 2 Bul. 226, relating to 
mortgage of lands, is quite out of the caſe. The general 
proprietor here acts with conſent*of the ſpecial. Hale in 
his Analyſis in his diviſion of ſpecial property, ſays, that a 
pledge and grant on condition, is a ſpecial property: the 
report in Lord Ray. 286, has only ſtated ſome difums : 
as to1 Lord Ray. 724, the fourth point, the only queſtion 
was, whether the execution was fraudulent ? not a mort- 
gage by a bankrupt, but the putting goods into the hands 
of another to ſell on his account. In Jacob v. Shepherd, it 

* the act had been thought of, that caſe was not within it; 
nor was it truly referred to in 2 Wms. 427. 


| (3 5 7) Lord CHANCELLOR. 4 
I. was not. Sir Joſeph Fekyl ſet aſide the alignment of 


s as fraudulent, without taking notice of this clauſe. . 
ut Lord Chancellor King was of a different opinion ; becauſe 
there was a conſideration ; and that he could not make a 
g bankruptcy, where the law did not. But the aſſignment 
| being fo extenſive, he ſent it to law, to ſee whether the aſ- 
ſignment itſelf was not an act of bankruptcy; but ſtill took 
no notice of this clauſe. 


Reply. 
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Reply. Then Small v. Oudly, 2 Wrms. 427, falls under 
the ſame conſideration : the preſent ſtatute was not under 
conſideration, nor could it be. No chattels were ever in- 
tended to be excepted out, but ſome chattels cannot come 
within the circumſtances of the act: as leaſchold, which 
are governed by the ſame rules as real eſtates. It is objeQ- 
ed, that the act extends only to legal, and moſt of the 
things here aſſigned are equitable chattels: but where the 
act ſets aſide all conveyances, it means both in law and 
equity ; and equity muſt follow the law. The only caſe 
in which, as to the rules of property, this court does not 
follow the law, is, that a widow is not intitled to dower 
out of a truſt eſtate 3 which obtained at firſt without being 
attended to. Poſſeſſion of debts aſſigned may be given by 
delivery of the ſureties, and by giving power to receive and 
recover: but here all thoſe powers are lett in the bank- 
rupt, and to apply the debts to his own uſe. Certainly he, 
that lends money on goods in a ſhip, and not 'taking poſ- 
ſeſſion, will lend without that ſecurity, and on the general 
credit; for ſuch goods, are really no ſecurity; becanſe the 
moment they are ſold, the lender becomes a general credi- 
tor. The line how far the act extends, and where to ſtop, 
is eaſily drawn, by the act itſelf ; for . where poſſeſſion of 
the bankrupt is without conſent of the mortgagee, it 1s out 
of the act: otherwiſe not. It is ſaid, this will prevent aſ- 
ſignment of ſtock in trade; but an abſolute aſſignment of 

all ſtock in trade would hardly be good in cafes of bank- 
ruptcy, even laying it out of this act: it was ſo ſaid by the 
Maſter of the Rolls in Smell v. Oudley; it being only ideal, 
and carrying a badge of fraud. | 


The court having taken time to confider, now delivered 
their opinion. | 


Burnet Juſtice. This caſe is of ſo extenſive a conſe- 
quence to trade in general, it may be attended with ſuch 
inconvenience either way, and in moſt reſpects is ſo whol- 
ly new, and no judicial determination, that I ſhall endea- 
your to lay my thoughts in as clear a light as poſſible. 


On ſtating the caſe as far as it relates to the queſtion, as 8 ) 
it ſtands on the pleadings and the Maſter's report, the ge- (3 5 
neral queſtion ſeems to be, whether theſe ſix mortgagees, 

or any of them, will be intitled to reſort to the utenſils, 

c. for a ſatisfact ion of their debts? Or whether, like the 

reſt of the creditors, they muſt come under the commiſ- 

fon for a diſtributive ſhare of thoſe debts ? Which depends 


on 


Pawns. 


Mortgages. 
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on a more reſtraĩined queſtion : whether theſe fix mortga- 
ges, „, any of them, did not permit the bankrupt to con- 
ti-ue 'n the poſſeſſion, order, and diſpoſition, io that by 
the ſtatute J. 1. the commiſſioners were intitled to ſell and 
d'\poſe of theſe ſeveral mortgaged chattels for the benefit of 
all the ereditors? | 


It is natural from the mortgages to conſider this in three 
diſtin& lights. Firſt the nature of a mortgage or conditi- 
onal ſale of ſpecific goods, things in poſſeſſion, of which 
there may be actual delivery, where the bankrupt conti- 
nues in poſſeſhon of theſe goods; and iy is neceſſary to con- 
ſider fuch mortgage to a ſtranger, and to a partner. Next 
the nature of three of theſe mortgages to ſtrangers, as con- 
ditional ſales of things partly in poſſeſſion, as utenſils and 
ſtock in trade, and partly Choſes in action, as debts and fu- 
ture profits. Laſtly, whether the general rule will extend 
to it, ſuppoſing theſe mortgages to ſtrangers are within the 
{ame rule as mortgages of ſpecific goods, whether there is 
any difference between a mortgage to a partner and to a 
ſtranger ? And although the preſent queſtion muſt wholly 
receive a determination from the clauſe in the ſtatute, 

ct it is neceſſary to conſider conyeyances to creditors be- 
ore that ſtatute. 


But previouſly it is proper to clear the queſtion with re- 
lation to pawns. It was contended, that pawns by the 
Roman and Engliſh law required delivery, but that hypothe- 
cation or mortgage did not. As to the Reman law, there 
was an authority cited, 7uft. Int. Lib. 4 Tit. 6, Sec. 7, 
which paſſage, if it ſtood alone, might be a good way to 
prove what it was cited for. But there js another Roman 
authority, proving pignus to be as valid without delivery: 
and the true diſtinction between them is only, that pignus 
is of moveables capable of delivery, the other of immovea- 
bles only. Domat Lib. 1. Wood, Lib. 3. Chap. 2, 219. 
Digeſt. 50. Tit. 16, Law 238. 13 Lib. Pandetts, Tit. 7. 
Law 1. 20 Lib. Pandects, Tit. 4, — 12, $10. where a 
pawn to two, and delivered but to one, and where the 
pledge is concurrent in point of time, the preference to the 

rſon, to whom a delivery is ſtated there, that he will 

ave a better remedy by way of action than the other. 
Delivery then is not neceſſary by the Roman law: and 
the other nations receiving this Roman law corrected the 
inconvenience of this Jaw as to that point that if a pawn is 
not delivered, it ſhall not affect a purchaſer for valuable 
confideration, as it certainly did in that law. But * 
ing 
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fing that diſtinction true, it could have no influence in ( 
359) 


the preſent cafe, unleſs the Roman hypothecation and 
Eng liſb mortgage were the ſame 3 which they are not. No 
property was transferred in the hypothecation : an Englifþ 
mortgage is an immediate conveyance, with power to re- 
deem; and equity at any time admits redemption, not- 
withſtanding toriciture 3 hut that does not alter the con- 
veyance, therefore there is no compariſon between them: 
and in the Roman law there is a place where it is held, that 
ſuppole there is an hypothecation, with condition that if 
the money is not paid at the day, the pawnee ſhall enjoy 
the goods: that is a conditional ſale. 7. Code, Lib. 4. 
Tit. 54, Law. 2. and the ſame Liber of the Code relating 
to conditional ſales of moveables, Law 7. All that can be 
inferred trom the Roman law with reſpe& to pawns and hy- 
pothecation, will be foreign: and from the Engliſh law, as 
to pawns, as foreign. I admit delivery necellary to a 
pawn : the year book cited, 5 H. 7, is an expreſs authority 
in point; and therewith agrees 2 Rol. ys 439, Roſs v. 
Bramſted, that it is no pawn where no poſſeſſion is trans- 
ferred at the time. 2 Leon. 30, and Tel. 164, are caſes 
not of pawns, but bailment to third perſons to ſell goods 
for the uſe of a particular creditor, who will have an in- 
tereſt in the performance of that contract, and may ſue 
the bailee 3 which has nothing in common with the caſe of 
a pawn. All the books treating of pawns, treat them as 
in the poſſeſſion of pawnee ; where a pawn is compared to 
diſtreſs, ard ſuppoſe that the cuſtody of the pawn muſt be 
in the pawnee. Oren 123. 2 Lord Ray. 917. 2 Sal. 522. 
but there is one caſe more, where the proper diſtinction 
between mortgage and pawns is taken. Ratelif v. Davis, 
Ney 137. Cr. J. 244. Tel. 179. 1 Bul. 29. where the 
court held, there was a ſpecial property in pawnee, intit- 
ling to the cuſtody, till the condition is performed: but 
that on payment the whole property veſted in pawner; 
diſtinguiſhing it from a mortgage, which is a conveyance 
ot the thing: that therefore muſt be laid out of the caſe, 
becauſe it has nothing in common. 


(x) The next conſideration then is, in what condition praudulent 
the creditors ſtood, in relation to conditional ſales or mort- convey. 
gages by their debtors to their prejudice, where the mort- nes. 


gagor continued in poſſeſſion of the goods mortgaged : and 
the ſtatute governing this matter is 13 Elizabeth; in which 
there is no diſtinction between conditional and abſolute 
ſales, provided they are fraudulent. This ſtatute bring 

made 
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made to protect creditors againſt all conveyances to defraud 
them, it was incumbent on a court of equity, or a jury at 
common law, upon conſidering the whole circumſtances 
to pronounce, whether the conveyance was made with 
ſuch intent or not. Where the negle& naturally tendedto 
deceive creditors, it has been held a badge of fraud, where 
left in his hands. But if from concurrent circumſtances 
it appeared, the title deeds were not left to defraud cre- 
ditors, but upon reaſonable and honeſt purpoſes, or left 
with the vendor, not ſo as to deceive touching his ſub- 
ſtance, that being accompanied with other circumſtances, 
could not be pronounced a badge of fraud. Therefore it 
lay open upon this to determine whether fraudulent or not. 
The leading caſe on this is Twine's caſe ; where it is held, 
that it was upon a valuable conſideration, but not bona fide, 
from the continuing in poſſeſſion, and trading therewith. 
It is difficult, unleſs in very ſpecial caſes, to aſſign a rea- 
ſon, why an abſolute or conditional vendee of goods ſhould 
leave them with vendor, unleſs to procure a colluſive cre- 
dit : and it is the ſame whether in abſolute or conditional 
ſales ; neither the ſtatute, or the reaſon of the thing, mak- 
ing any difference. If no delivery is neceſſary on a 
mortgage, they may be mortgaged three times over, above 
the value; and then it is juſt the ſame, as if they remain- 
ed in his hands after one abſolute ſale. But it is inſiſted, 
there are ſeveral caſes, where there is a diſtinction as to 
this poſſeſſion after ſale between conditional and abſolute 
conveyances of lands or goods. That of lands is not ap- 
plicable to a caſe of goods : the caſe cited for this was 
Store v. Grubbam, 2 Bul. 226, and 1 Rol. Rep. 3. but no 
argument from thence, unleſs the poſſeſſion of lands and 
goods after a conveyance was on the ſame foot. Poſſeſſion 
is no otherwiſe a badge of fraud, unleſs as calculated to 
deceive creditors. There is no way of coming at the 
knowledge of who is owner of goods, but by ſceing in 
whoſe poſleffion they are: the poſſeſſion of lands is of a 
different nature; there may be a poſſeſſion as tenant at 
will; as every mortgagor is of a mortgage before the con- 

dition is broken. — one deſiring credit inititles to an 
inquiry into his ſubſtance; and therefore becauſe the poſ- 
ſeGon of land is of an ambiguous nature, as it may be in 
the hands of the tenant, as well as the owner, the title 
deeds, &c. may be required: but never at what market 
goods were bought; the poſſeſſion and wſure of them be- 
ing all, Therefore in equity, where deeds are left with a 
ſecond mortgagee, and the firſt mortgagee neglects to take 
them into his poſſeſſion, the firſt mortgage is * 
X : c 
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The reaſon is given by Lord Talbot in Head v. Egerton, 2 
int. 280; he ſuffering for his fraud. The next caſe cit- 
ed for this was Bucknal v. Royſton, Chan. Pre. 285, but 
no diſtinction was taken there between conditional and ab- 
ſolute ſales by Lord Cowper ; but that there was no evi- 
dence in the caſe before hin of a poſſeſſion calculated to 
acquire v falſe credit, which would make it void. The 
next caſe in ſupport of this diſtinction was Megot v. Mills, 
1 Lord Ray. 286, and Caſes in the time of King William, 
159 ; from both which books it appears, the caſe was fo 
imperfect, that the court ſent it to a new trial, What 
reaſon weighed with Heilt is not clear; but it is clear, that 
it was not this diſtinction; diſtinguiſhing only bills of ſale 
to 2 landlord, from any other creditor. But though from 
all theſe caſes it does appear, that in the conſtruction of 
the 13 Eliz. there is no diſtinction between conditional and 
abſolute ſales of goods, if made with intent to defraud cre- 
ditors, yet a court of equity or a jury are left at large to 
conſtrue, whether it was made with ſuch intent or not. 


(361) 


Then to conſider the ſtatute of 7. 1. the 10th ſection is 21 J. 1. 19, 


by miſprint connected with another part, to which it has 
no connexion, when it is the preamble to the eleventh ; 
no diſtinQion is made in this preamble between abſolute or 
conditional conveyances: nor is there any reaſon ; as the 
thing may be mortgaged twice or thrice over. Undouht- 
edly as the preamble makes no ſuch diſtinQion, ſo the 
enaQting clauſe will in its deſcriptive words take in one as 
well as the other. The only queſtion which can ariſe, is, 
whether the mortgagor, and not the mortgagee, ſhall be 
conſtrued the true owner and proprietor. The conditional 
vendee is ſo ; and the contrary can be no other principle 
than that of confounding pawns and mortgages. "There 
might be ſome doubt perhaps in the caſe of a pawn, and 
3 Bul. i was cited. But how can that be doubted in the 
caſe of a mortgage? Which is an immediate ſale, al- 
though by performing the condition the thing may be re- 
deemed afterward by indulgence of a court of equity : but 
till performance the conditional vendee, though ſubject to 
be deveſted thereof, is the abſolute proprietor. A pawn is 
complete by the delivery, but an ablolute ſale is complete 
by the contract, and the party is intitled as ſoon as the 
money is paid. It conditional vendee, on paying his 
money tor the goods, will not inſiſt upon delivery to him, 
he confides in the vendor, not in the goods: and there- 
tore ſhould come in the ſame caſe with other creditors, 
eſpecially as he has been the bait to draw other creditors 

in. 
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in. But there is an expreſs caſe in point deſtroying every 
ſuch diſtinction, Stevens v. Sole. It was urged, there were 
ſubſequent caſes impeaching the ſtrength of this : but none 
ſuch have I ſeen. As to Bourne v. Dobſon, December 4, 
1740, it is ſufficient to ſay, there was no judicial determi- 
nation: but the Lord Chancellor ſaid, the aſſignment, if 
void, was void at law, and direQed a trial ; but then con- 
ſidered the great inconveniencies which might accrue, if 
ſhips and a cargo at ſea ſhould be liable to the bankruptc 

of the party in the mean time; and on the other hand if 
mortgages and conditional ſales ſhould be conſtrued out of 
the ſtatute : ſo that it was not determined, but ſent to law. 
Another caſe for this was Brown v. Heathcote, Mich. 1746, 
where it was contended, there was no delivery of poſſeſſion 
which remained in the bankrupt till the ſhip's return, fo 
that it was within the ſtatute of J. 1 but Lord Chancellor 
held not; the caſe not being within the deſcription of the 
ſtatute ; for the aſſignor could not be ſaid to have the order 
and diſpofition ; there being no poſſibility of putting 
Heathcote in poſſeſhon : nor could he conſent or diſſent 
as to the poſſeſſion continuing, as it did, of a ſhip and 
cargo at ſea. Nor does it come within the reaſon of the 
ſtatute ; which was intended to hinder the acquiring falſe 
credit or ſubſtance ; which could not be, where an owner- 
ſhip could not be ſhewn. Anda delivery of all the muni- 
ments and means of reducing a ſhip or cargo at ſea into 
poſſeſſion is in law a delivery of them. So a _ of 
the key of a warehouſe is a delivery of thoſe goods, which 
are bulky, being the only immediate delivery the thin 

are capable of : ſo that this is not within the intent or words 
of the act, as Stevens v. Sole is. Then a conditional ſale 
is the ſame as an abſolute ſale, where the poſſeſſion is left 
in the bankrupt, in order to acquire a reputation of owner- 
ſhip, and ſo a falſe credit. It is neceſſary to apply this to 
theſe mortgages : though Jonathan Stevens will be prefer- 
red, in point of mortgage upon the real eſtate, to Tomkins 3 
yet as to any lien upon the utenſils fixed, the mortgage of 
Tomkins will be preferred to Jonathan Stevens. The mort- 
gage of Tomkins is of a double nature of a leaſe of the 
houſe, with the fixed and moveable goods. As to the fix- 
ed, there is no title to remove them, till the mortgagee is 
ſatisfied, for though they might be ſeiſed according to 
Poele's caſe, 1 Sal. 368, yet where a trader erects fixtures 
to his honſe, and leavesit ; neither he, nor any other can 
remove them during the term, any more than he can cut 
down trees, during the term he had leaſed, if they are 


part of the leaſe, and not excepted thereout : thoſe, which 
5 arc 
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are not fixed, will be liable to the ſeiſure; in a leaſe of the 
houſe with the moveables, the whole rent iſſuing out of 
the houſe, and not out of the chattels. 5 Co. 17. 1 And. 
4. Dyer 212. b. It is true, that a partner is poſſeſſed per 
my E per tout of the chattels ; and therefore no actual de- 
livery is requiſite : but the offence of the ſtatute is not 
that, but the permitting to continue in poſſeſſion aſter 2 
ſale to another; and that other is intitled to the poſſeſſion 
of the whole in entierty, as Jonathan Stevens was intitled : 
who therefore permitting William Harveſt to continue as 
half owner, is within the caſe deſcribed in the ſtatute. 
Next confider the other three mortgages of a ſeventh ſhare 
of the bankrupt's moiety in the partnerfhip ſtock, utenſils, 
debts, ſtock and profits in trade, partly things in poſſeſſi- 
on, partly in ation. But I will firſt conſider the caſe of 
an aſhgnment of a mere choſe in action. The ſimpleſt caſe 
I know, is of a debt on bond; which is only aſſignable 


in equity, not at law: the reaſon why aſſignable in equity 


is, becauſe the aſſignor can turniſh the aſſignee with all the 
means to reduce it into poſſeſſion, giving authority to ſue in 
his name, and the bond into his hands to prove the debt, 
when he does ſue. Why is not delivery then as requiſite 
on ſuch an aſſignment, as a delivery in the conveyance of a 
thing in poſſeſton ? Why will not the means of reducing 
into poſſeſſion be conſidered in the ſame light as a convey- 
ance of the thing itſelf at law? A bond debt is certainly a 
chattel ; although ſome doubt was formerly made of that; 
ſo that in a grant of all goods and chattels, a bond debt 
would not paſs. But that is not becauſe it is not a chattel 
in its nature; but becauſe of the forfeiture to the king, 
who takes the obligation and duty thereof, Bro. Prereg. 20. 
3 In/t. 55. Finch's Law, Lib. 2, Chap. 17. But the con- 
cluſive caſe is Ferd's caſe, 12 Co. 1. that perſonal actions 
are included in the word goods in an act of parliament as 
goods in poſſeſſion. Then the debt, by the aſſignor's con- 
tinuing it in his hand, is in his order and diſpoſition, as he 
may receive the money due, and cancel the bond, and 
aſſign it over again to another creditor ; and cannot have 
this bond but by conſent of the true owner in equity: and 
therefore as he is not obliged to accept a defective ſecurity, 
it is his own fault. As to buiky goods, the means of re- 
ducing into poſſeſſion has been held ſufficient : why not 
then in the caſe of a choſe in action? But this caſe will not 
need that expreſs determination, this being an aſſignment 
of things partly in poſſeſſion, partly in action. It has been 
ſaid, a ſhare in trade is a mere choſe in action, and Small 
v. Oudley cited far it: but that could not come the 

| atute. 
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ſtatute. There is a diſtinction between the trade of the 
ſame and of another man; and every act mult be conſtru- 
ed largely and beneficially in favour of creditors. If goods 
are aſſigned to a factor, who, before he breaks, ſells them; 
money has no ear mark, and the merchant muſt come un- 
der the commiſſion : but if he lays out the money in treſh 
new goods to be ſent to that merchant, thoſe goods may bz 
followed. 1 Sal. 160. Suppoſe the bankrupt had fold 
theſe goods, and takes notes payable to himſelf for the 
money, and breaks before they are payable : the aſſignee 
receiving the money on theſe notes, it would be money had 
and received to the merchant's uſe, becauſe it aroſe from the 
ſale of goods of that merchant : Surman v. Scot, C. B. Hil. 
16 G. 2. As the goods themſelves would be liable, why 
ſhould not the profits ariſing from the ſale thereof be in 
the ſame condition? \s to the three aſſignments of the 
ſeventh ſhare of a moiety, they-permitting the bankrupt 
to act and intermeddle as owner of the whole moiety, muſt 
come as other creditors under the commiſſion; forfeiting 
any right to reſort to theſe mortgages themſelves for fati(- 
faction. The laſt point is in relation to the aſſignment of 
the whole moiety to Potter in truſt for Stevens : which will 
either fall under the conſideration of an aſſignment to 
Potter as diſtin& from Stevens, or in the ſame light as if an 
aſſignment to Stevens directly; and in either light it will 
not vary the determination. It as an aſſignment to Potter, 
he will be truſtee for Stevens till redemption ; and there 
will be a reſulting truſt after redemption for Milliam Har- 
ve/t, who in ſuch caſe ought to have delivered the partner, 
ſhip deed over to Potter, if he was diſtin& from Stewens ; 
becauſe that is part of his title, and Porter ought to have 
been admitted partner for a moiety ; for it is difficult to 
fay, why William Harveſt was permitted, after a convey- 
ance of his whole moiety to Potter (which was all his ſub- 
ſtance) to continue acting as owner, and with the partner- 
ſhip deed to ſhew that he was owner for a moiety, unleſs 
for the purpoſe of gaining a deluſive credit; But it it is 
conſidered as an aſſignment to Stevens himſelf, he, being 
ſeiſed per my and per tout, will indeed require no actual 
delivery: but the permitting to act, after parting with all 
the intereſt till redemption, is the very thing the ſtatute 
was intended to prevent. The partnerſhip deed might be 
inſiſted on to be depoſited ; for William Harveſl was ſecure 
without having the deed in his poſſeſhon. Stevens then 1s 
the true owner of this moiety, and has permitted the 
bankrupt to continue in the order and poſſeſſion as if ow- 
ner; and he has been repuuted owner, and has taken 


upon him the order and diſpoſition of this moiety as * 
an 
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and has taken upon him the order and diſpoſition of this 
moiety as owner, and comes within the expreſs words of 
the miſchief and intent of 21 " 1. otherwiſe a door would 
be open to fraud by a partner being permitted to retain all 
the badges of ownerſhip to deceive the reſt of the world. 
It was inſiſted, the partnerſhip ſtock was a ſecurity : but | 
they are on the ſame foot as ſtrangers. If one partner 
lends money to another partner on a ſeparate account, it is 

| 


never held that this moiety in the ſtock would be a ſecurity 
for that. The general rule in a Chan. Rep. Oct. Lord 
Craven's caſe, and 2 Ver. 293. Richardſon v. Goodwin, 
and 3 Wm. 180. Croft v. Pyke, is ſtrong againſt ſuch a 
rule. It may be ſaid, it will lay trade under great re- 
ſtraint, if a trader cannot mortgage his whole ſtock with- 
out admitting into his trade. That may be inconvenient, 
but the inconvenience on the other fide is greater. If it 
is once eſtabliſhed, that the friends of a ſinking man may 
ſecure themſelves by a mortgage on every thing he has, 
which 1s valuable, without running a riſk themſelves, com- 
miſhons of bankruptcy will become uſeleſs, when nothing 
is left to the creditors. As to the moveables therefore, 
' theſe ſix mortgages notwithſtanding, they will be liable to 
the diſpoſal of the commiſſioners by the ſtatute 21 J. 1. 
As to the fixed, no removal can be till ſatisfaction ot the 
mortgage of Tomkins. 


Lord Chief Baron Parker. ] will take this caſe upon the 
general queſtion, as it has been ſtated. There are four 
queſtions : firſt, whether any mortgage, or ſale upon con- 
dition of redemption, is within this clauſe ? Secondly, 
whether mortgages or ſales on condition of ſpecific chat- 
tels are within it? The third, whether a mortgage or ſale 
on condition of a particular part or ſhare of trade 1s within 
it? The fourth, whether the mortgage or ſale to Potter in 
truſt of Stevens is within it ? 


As to the firſt : laying out what was offered at the bar, 
relating to hypothecation or pawns, as not affording any 
light in this caſe, let us conſider how the law ſtood be- 
tore the ſtatute of F. 1. Fraudulent deeds are made void 
by 13 Eliz. ip which there is a proviſo not to extend to 
conveyances on good conſideration bond fide. Twine's caſe 
was held not bond fide, becauſe accompanied with a truſt, 
Althongh the clauſe in 21 F. 1. does not in its introduc- (365) 
tion expreſsly ſpeak of frauds, yet the reaſon of the legiſ- 
lature was to prevent that falſe credit, which was deſtruc- 
tive to trade; and a farther remedy was intended than by 
13 Elia. 
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13 Eliz. and a mortgage or ſale on condition is within 
this clauſe, and within the miſchief. But the principal 
difficulty on this part ariſes from theſe words in the clauſe, 
by conſent of the true owner and proprietor. But in this 
tlauſe they are put in oppoſition to a falſe or ſeeming ow- 
nerſhip : and therefore mortgagee or vendee upon condi- 
tion may be ſaid to be true owner; and a contrary con- 
ſtruction would defeat this clauſe. But this point was ſet- 
tled in Stevens v. Sole. The thirteenth, clauſe of this aR, 
giving the aſſignees of the bankrupt's eſtate a right to re- 
deem, only relates to mortgages regularly made, and not 
to ſuch as are void for want of delivery of the goods; there- 
fore no argument for the defendants. 


As to the ſecond ; we muſt confider firſt, whether the 
bankrupt's own goods only, or the goods alſo of perſons 
left with the bankrupt for ſale or ſafe cuſtody, are within 
this clauſe ? "The preamble, ſpeaking of bankrupts only, 
is narrower than the enacting part, which ſpeaks of any 
goods: then as to the effect of it, I admit in many caſes 
the preamble will not reſtrain the general purview, as in 
1 Fones 163. Pal. 485. But it 1s a rule, and fo agreed 
there, that where the not reſtraining the generality of the 
enacting clauſe will be attended with inconvenience, it 
ſhall 1 : and here would be an inconvenience, if not 
reſtrained, from the hazard to trade. In L”Apoſtre v. 
L'Plaiftrier the preamble governed. So in Godfrey v. 
Fuzzo, 3 Wms. 18 5. So in ex parte Marſh, Huge 1744- 
I own in Copeman v. Gallant Lord Cowper's reaſon for hold- 
ing it not within the clauſe of the ſtatute was, that the aſ- 
ſignment was with an honeſt intent, for payment of the 
debts of the aſſignor, and he decreed for the plaintiff. I 
have a great reverence for his memory j but though I ap- 
prove of his decree, I cannot agree to the reaſon j for 
though an honeſt intent will intitle to regard; yet if an 
honeſt intent is ſufficient to take it out of this clauſe, both 
the letter and intent will be overturned. As to the objec- 
tion on part of the defendant from the caſe of factors, the 
reaſon of it is not well founded; becauſe it muſt relate ei- 
ther to perſons acting by commiſſion only, or in their own 
right and by commiffion; in neither of which is there any 
deceit, ſo that the reaſon fails: in the former there 1s no 
pretence, that the lender advances his money on the viſible 
ſtock, it is on the general credit. Then conſider, whether 
any of theſe goods in the Maſter's report are within this 
clauſe. As to the goods fixed, they are like trees, conſi- 


dered in law as part of it: but as they are capable - being 
cv 
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ſevered (I do not mean by ſeverance a cutting down) they 
arc bapable of being reunited. Hob. 168. Stikely'v. But- 
ler, and Owen 49, the things fixed to the brew-houſe had 
been ſeveral times mortgaged diſtinct from the brew-houſe, 
but were veſted in William Harveſt alterward, and no oc- 
caſion to deliver to Tompkins but they will paſs by the 
mortgage of the brew-houſe with the things fixed. I ad- 
mit Pool's caſe in Sal. that during the term the goods may 
be fold : but the preſent is diſtinguiſhable, there being a 
mortgage; nor could he remove the fixtures, becauſe of 
the mortgagee's intereſt : otherwiſe great inconvenience 
would follow; as leſſor of a brew-houſe with his own fix- 
tures would be liable to be ſtripped thereof. As to the 
utenſils unfixed, where the goods mortgaged are of ſuch 
nature as to be capable of delivery; but if no delivery can 
be at the time of the mortgage, it is ſufficient, if the pro- 
per means of reducing into poſſeſſion are given. If bulky 
oods in a warehouſe are mortgaged, delivery of the key 
will be ſufficient. I agree alſo with Heathcote's caſe 5 but 
there Lord Chancellor determined jt not within Stat. 21 F 
1. chiefly becauſe the ſhip and cargo could not be delivered 
but by delivery of invoices, &c. lt is objected for defen- 
dant, that an undivided ſhare of ſtock will not admit a ſe- 
parate property and poſſeſſion, and therefore for neceſſity 
the poſſeſſion of mortgagor mult be poſſeſſion for mortga- 
gee : but though it is true, that a partner has a joint in- 
tereſt, theſe intereſts are ſeverable; as appears by a fieri 
facias againſt one partner, which will not affe& the other's 
moiety ; the conſequence of a ſale under that will be, that 
vendee of the ſheriff will be tenant in common with the 
other partner. 2 Mod. 279. 1 Shs. 173. Sal. and 2 Ray. 
871. To conſider the caſes cited: in Megot v. Mills, 
this ſtatute appears not by the report in Lord Ray. to be 
conſidered ; though it might properly: the other ſtatutes 
were only conſidered ; which differs it from the preſent. 
Next Cole v. Davis, 1 Ray. 724. admits the ſame anſwer ; 
and I doubt, whether the fle there was not accompanied 
with a truſt, like Twine's caſe; ſo as to be avoided by 1: 
Eliz. but that was not within the clauſe of the ſtatute F. 
1; becauſe the bankrupt there did not take on him the ſole 
alteration as owner (which is required by the clauſe) but 
the ſheriff. As to Small v. Oudley, a diſtinction was taken 
by Sir 75. Fekyl between a man's own trade and ano- 
ther's : this clauſe was overlooked both by court and coun- 
ſel. Buckner v. Royſton is rather an authority againſt defen- 
dants than for them. In the preſent, all the requiſites in 
21 7 1. concur to bring the caſe within it; as the poſſeſ- 
ol. I. Ff ſion 
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ſion of the goods was not delivered, though capable there- 
of; William Harveſt having the poſſeſſion ; and the arti- 
cles of partnerſhip, an 2 — of his title in his hands; 
and taking upon him the ſole alteration as owner. 


On the third queſtion, it is objected for defendant, that 
this clauſe extends not to things in action, as are mortga- 
ges of parts of ſnares; ſpeaking only of goods and chat- 
tels, which a perſon has at time of bankruptcy in his poſ- 
ſeſſion: but goods and chattels include debts. Stam. 188. 
A. Slade's caſe, 4 Co. 95. and things in action are conſi- 
dered as goods and chattels in a perſon attainted ; and fo 
the crown intitled. Litt. 80, Clayton's caſe : fo 12 Co. 1. If 
then goods and chattels comprehend things in action, in 
the conſtruQion of any act of parliament, it ought in this; 
for otherwiſe he might aſſign without notice to others, and 
ſo have the order and diſpoſition within the meaning of 
this clauſe 5 and this is enforced by the firſt clauſe, that the 
moſt beneficial conſtruction for creditors under the com- 
miſſion ſhould be made. But it is ſaid, there can be only 
an equitable aſſignment of. a chy/e in ation which is true, 
and yet in caſe of bonds aſſigned (for bills of exchange or 
promiſſory notes are aſſignable at law) they muſt be deli- 
vered; and ſuch delivery of the bond, on notice of aſſign- 
ment, will be equivalent to the delivery of the goods; for 
the debtor cannot afterward juſtify payment to the aſſignor. 


Domat. Lib. 1. this clauſe extends to things in action; and 


all has not been done to diveſt the right from the bankrupt, 
and to veſt a right in the mortgagee z for no notice appears 
to be given. The aſſignees therefore have power to diſpoſe 
of it for benefit of the creditors, 


As to to the fourth and moſt difficult queſtion : it is ob- 
jected for defendants, that though Potter did not take poſ- 
ſeſſion, he was merely nominal, and Stevens to be conſider- 
ed as a vendee of Harye/t's moiety, and was a partner 
with him, and ſo continued, and in poſſeſſion per my and 
per tout with him; and I agree he was at firſt : but when 
Stevens became intitled to the other moiety, the queſtion 
is, whether he ſhould'not have had the ſole, and not a joint 
poſſeſſion only to take it out of this ature ? As Potter did 
not interfere, Stevens ſhould have taken poſſeſſion, which 
not having done, Harveſt continued in poſſeſſion as viſible 
partner; received the debts, &c. by conſent and permifſi- 


on of Stephens ; had the order and diſpoſition, and was 


one of the reputed owners as much as Stevens. It is ob- 


jected, that the law would judge Stevens to be in poſſeſſion 
according 
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according to his right: but there is no colour for it, where 
he permitted all this inconſiſtent with his own right, A 
further difficulty ariſes from the ſeveral determinations in 
this court, that one partner borrowing or embezzling any 
partnerſhip effects, his own ſhare is liable; as held in 
Meliorucchy 

thoſe determinations relating to partnerſhip is, that each 
is liable to the whole of the partnerſhip dehts ; and if 
one is charged further than he ought, equity gives him a 
lien on the partnerſhip effects: that is true, but not ap- 
plicableto the preſent. Here Harveft did not borrow mo- 
ney or embezzle the effects of the partnerſhip. This is 
not a partnerſhip tranſaction; but as diſtinct as if ſtran- 
gers had done it. Nor is it applicable in point of reaſon ; 
all the partnerſhip debts being paid. There is no inſtance 
where this rule of equity extends to private loans ; all the 
caſes relating to partnerſhip tranſactions, and ſo ſhould be 
confined, | 


I agree therefpre, that none of the mortgages in the 
Maſter's report, except the mortgage to Temkins, and thoſe 
ſecured by buildings on land, are out of 21 F. 1. 


Lee, Chief Juſtice. I concur entirely. Theſe ſecuri- 
ties are to be con ſidered as mortgages, not as hypothecati- 
ons, c. as has been properly obſerved by J. Burnet : and 
this is a queſtion, which muſt receive its determination 
from 21 J. 1. 13 Elia. being only declaratory ; and all the 
caſes offered on that head have been already anſwered ; I 
ſhall therefore confine myſelf to the fat. 21 7: 1. as the 
ne plus ultra; the line being drawn thereby which is to go- 
vern here; and there ate three points thereon. 


Firſt, whether the mortgagee is not true owner and pro- 
prietor, to whom there ſhould have been delivery of the 
goods mortgaged ? In the general preamble of this Hatute, 
notice is taken of divers defects in former ſtatutes in de- 
ſcription of bankrupts, and in the power to commiſſioners 
to diſcover and diſtribute the bankrupt's eſtate : and there- 
fore it enacts, that it ſhould he taken moſt beneficially for 
that purpoſe. Every word of the ſtatute muſt be confidered 
both of the preamble and enacting clauſe. The preſent 
caſe 1s direQly within the words of the preamble ; the 
bankrupt himſelf having conveyed the goods to John Ste- 
vens + there is no occaſion therefore to give any opinion in 
relation to that head, of reſtraining the enaQing clauſe by 
the words of the preamble, which is not material to the 


preſent, it falling within the preamble, To remove the 
F fa difficulty 


v. London Aſſurance Company. The reaſon of Eq, Ab. 8. 
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difficulty with reſpect to commiſſioners of bankrupt, hav- 
ing in their poſſeſſion as reputed owners, and taking uport 
them the alteration as owners, (which differs it from the 
caſe of factors, who diſpoſe not as owners, but for others) 
the commiſſioners may diſpoſe of this, for benefit of the 
creditors. This ſtatute then makes the reputed ownerſhip 
as real for benefit of creditors in general; the perſons own 
miſbehaviour depriving them of the benefit of the convey- 
ance though made for good conſideration ; and they ſhall 
not be in a better condition than other creditors. Conſider 
then, firſt whether the mortgagee be the true owner and 
proprietor? There is a clauſe in 21 J. 1. relating to re- 
demption of a mortgage by affignees, not only mortgage 
of lands, but goods on condition. In Co. Lit. the effect 
appears of a feoffment on condition ; and the reaſon of the 
difference there, is that the feoffor has only a bare conditi- 
on, and no eſtate in the land which he can affign over: 

6 but feoffee has; which is ſaying, that he is owner of the 
(3 9) eſtate, as having the intereſt in it. The true owner is in 
this act of parliament in oppoſition to reputed owner, As 
to the caſes cited on this point to make a diſtinQion between 
conditional and abſolute ſales ; Stone v. Grubham, 2 Bul. 
226, was determined entirely on the fatute of Eliz. and 
common law : though the plan of that ſtatute differs great- 
ly trom the plan of the ſtatute of 70 1. this act ſuppoſing 
the conveyance to be on good conſideration, and the party 
to he an honeſt creditor or mortgagee, but not to have any 
preference to other ereditors, becauſe he does not give no- 
tice to other creditors by having that delivery to him, to 
which he was intitled : ſo that this is more like the caſes 
on the regiſter act, where the perſon loſes the benefit of 
the conveyance by not giving notice, arifing from his own 
plain neglect. The donece is not to ſuffer donor, who has 
made the conveyance, to continue in the poſſeſſion there 
deſcribed ; which direction in that act of parliament is as 
neceſſary to be followed, as in caſes of the regiſter act: 
and though Stone v. Grubham is not material to the preſent, 
{nor is there any thing from any part of that caſe inferring 
a difference hetween conditional and abſolute ſales) yet, 
what is ſaid there, may infer, that mortgagee muſt be con- 
ſidered as true owner z for if mortgagor is tenant at will to 
mortgarree, as ſaid in Bulftrode ; who is owner of this 
eſtate ? If the property 1s transferred to mortgagee, the 
mortgagor can have only a condition according to Co. Lit. 
210: and the mortgavee has that intereſt, as makes him 
owner or proprietor. The other caſes cited for this, have 

been fully anſwered already. 10 
0 


in the Time of Lord Chancellor HARDwIck k. 


The ſecond queſtion is, whether the debts and chattels 
ſhould not be delivered, as far as they are capable? Upon 
which Stevens v. Sole is in point, on the foot of a mortgage 
of a perſonal thing; and Lord Cowper's obſervation in the 
caſe in Chan, Pre. is agrecable thereto ; which two caſes 
determine that queſtion on the ſpecific goods; and it will 
be the ſame as to the ſhares of the partnerſhip ſtock, which 
are partly in poſſeſſion, partly in action; and as to all 
debts, c. which are conveyable in equity. The inquiry 
on the ſecond point is, whether choſes in ation are not in- 
cluded under goods and chattels ? and I agree, ſome books 
countenance the contrary opinion, particularly Swinb. 407. 
8 Co. Caley's caſe, is like that alſo. This opinion was 
grounded on the legal notion in reſpect of choſes in action; 
that they are not grantable as choſes in . : but this 1s 
now out of queſtion, hoſes in action will be included there- 
in. Fulwood's caſe, 4 Co. 65, proves that a choſe in ation 
(as an obligation) js a chattel. So _ Prerog. 45. C. 
16, that chattels comprehend a right of action to goods: 
there is no word in the ſtatute to give this right of action, 
but the word Chatels ; and, if forfeited, they myſt be con- 
ſidered as chattels in the perſon forfeiting. The ſame in- 
terpretation has been made in other ſtatutes : So Ford's 
caſe, 12 Co. If then goods and chattels include che in 
action, all the debts, acquired to the partnerſhip by ſale of 
the joint ſtock, muſt be diſtributable as the goods them- 
ſelves ; for which Burnet Juſtice has cited ſeveral caſes, that 
the produce of ſpecific goods follow the nature of the goods 
themſelves 2 fo is Swinb. 414. „„ 


The laſt queſtion relates to the mortgage of Stevens, the 
partner, whether he has had ſuch a poſſeſſion, as will 
exempt him from being conſidered as owner or — 
by whoſe conſent the bankrupt has had in his poſſeſſion the 
goods as owner, altered, c. I mean goods ſevered ; for 
the fixed are part of the frechold; and, when mortgaged, 
remain ſo, till the mortgage is ſatisfied ? This mortgage 
to Potter in truſt muſt be confidered as a mortgage to 
Stevens; and though endeavoured to be diſtinguiſhed from 
the other mortgages, becauſe he was a partner, and in 
poſſeſſion, and wanted no delivery, the true anſwer has 
been given to that : that though he held the poſſeſſion, yet 
not ſuch a poſſeſſion as this fatute requires, and conſequent- 
ly it is imputable to him, as owner, that he has let Har- 
veſl have poſſeſſion in reſpect of that moiety ; producing 
the ſame inconveniencies by creating a falſe credit. As 
to Stevens having a lien on the ſtock for the money ** to 
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him, and his being diſtinguiſhed from other creditors, no 
caſe has been cited for that. That diſtinction wouid have 
been material in Creft v. Pike, but not taken there ; nor 
can it be here; for it was a tranſaction not concerning the 
ſtock of the partnerſhip ; they are as much diſunited as any 
others; nor was this a debt created on the joint ſtock ; nor 
can he therefore have any lien on the joint ſtock : and 
though no judicial determination, yet I may cite a civil 
law authority, as Dem. Lib. 1. Fol. 55, concerning part- 
nerſhip, though not as authority on which a judgment is 
to be founded in our courts ; yet, as ſaid by Lord Raymond, 
may they be uſed as the opinions of learned men. 


I am of opinion therefore, that the fatute of J. 1. is the 
rule to be followed in this caſe ; and the intent thereof was 
to prevent the bankrupt's acquiring falſe credit : that for 
benefit of creditors in general, theſe goods ſhall be eſteem- 
ed his, and diſtributable as his; ſo that they myſt come 
under the commiſſion. Whether this is a wiſe proviſion, 
or no, in this ſtatute, is not for the determination of the 
_ ; for while it continues a ſtatute, it muſt be fol- 
owed. 


Lord CHANCELLOR. 


I am obliged to the Judges for their affiſtance, and en- 
deavours to give light to ſo intricate a caſe 3 which intri- 
cacy ariſes in reſpe& of the want of a number of authori- 
ties, as to the conſtruction of this act of parliament, 
though made fo long ago: but a greater intricacy occurs 
in reſpe& of the conduct of William Harveſt in making 
theſe ſecurities. All the authorities, giving light to this, 
have been cxhauſted by the Judges; and it would be miſ- 
pending of time, to repeat what has been ſaid. It is ſuffi- 
cient therefore to ſay, I concur in the opinion delivered: 
but as this is a caſe of great expectation and conſequence, 
I will reduce the grounds to ſome general principle. 


There ariſe two general queſtions. Firſt, whether any 
mortgages or conditional diſpoſition or conveyance of any 
goods and chattels are within the Statute 21 J. c. 19. ſec. 
10 and 11, as it is by miſprint deſcribed in the ſtatute ? 
Secondly, if any are, which are ? A third has been made, 
by a diſtinction on the mortgage of Harvef/'s moiety in 
truſt for Stevens, whether that be within this clauſe ? 


As 


in the Time of Lord Chancellor Hanůbwienz. 


As to the firſt, I will not enter into a particular diſcuſ- 
ſion and argument of two points made at the bar: the one, 
whether the enacting clauſe extends to all goods whatſo- 
ever in cuſtody of the bankrupt (whether his own origi- 
nally or moving from others) or whether it is to be re- 
ſtrained by the preamble, and to extend only to goods ori- 
ginally the bankrupt's ; which I will not argue? the other 
is, whether cho/es in action are within this clauſe ? Let the 
conſtruction of the clauſe, as to this, be what it will, 
whether to be confined or not to goods originally the bank- 
rupt's, this caſe as to this point is undoubtedly within the 
act, becauſe it cannot be diſputed, but that all the goods - 
now in queſtion were originally the bankrupt's; moved 
from him, conveyed and mortgaged by him. But I ſtrongly 
incline to concur with the opinion of Holt, that this clauſe 
muſt be reſtrained by the preamble, as Lord Chief Baron 
ſeems to do, and differ from Lord Couper; though the de- 
cree made by him, was undoubtedly right. Choſes in ac- 
tion are properly within the deſcription of goods and chat- 
tels within this clauſe ; and I will only add one argument, 
for the ſake of which I mention it, which is, that this 
conſtruQion is ſtrongly» warranted by the next preceding 
clauſe relating to bankrupts, who by fraud make themſelves 
accountant to the king to defeat their private creditors ; 
which plainly ſhews, that the words goods and chattels, as 
uſed in this act, take an all kind off perſonal property of 
the bankrupt, whether in poſſeſſion or action only; which 
ſtrongly ſupports the con ſtrudtion made by the Judges, 
and is agreeable to 12 Co. where it is held, that in an act 
of parliament goods and chattels take in choſes in action. The 
reaſon of the other opinion in the books ariſes from hence, 
that this queſtion has ariſen on a grant, or aſſignment, or 
bargain and ſale; not being ſuch goods and chattels as 
would paſs by that aſſignment or conveyance : but in an 
act of parliament, which can paſs any thing, they are al- 


ways included. { 37 2) 


I go on four general principles in the conſtruction of this 
act. Firſt, the aim and intent of the legiſlature was, that 
an equal proportion of the effects of the bankrupt among 
his creditors ſhould he attained as far as poſſible. Second- 
ly, that to attain that end theſe acts of parl:ament ſhould 
be conſtrued beneficially for the general creditors under the 
commiſhon. Thirdly, it appears, the general view and 
intent of the proviſion, now under conſweration, was to 
prevent traders from gaining a deluſive credit by a falſe ap- 
pearance of ſubſtance to miſlead thoſe, who ſhould o_ 
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with them. Fourthly, the legiſlature judged, they might 
do this by ſubjecting all the goods of the bankrupt, though 
conveyed to others, to the general creditors under to 
commiſſion ; (y) becauſe where the vendee or aſſignee 
leave ſuch goods in poſſeſſion of the bankrupt as owner, 
he confides as much in the — credit of the bankrupt 
as that creditor, who has only taken his bond or note. It 
is in ſuch caſe put in the power of the bankrupt to ſell the 
goods next day; the former aſſignee could only have a 
perſonal remedy againſt the bankrupt. All theſe grounds 
go to the ſubſtance of the caſe, and not upon niceties ; 
and hold in caſe of mortgage as well as an abſolute ſale : 
otherwiſe it would be contrary to the reſolution of Stevens 
v. Sole, and the opinion of Sf Cowper, in Buckner v. 
Reyſtan, and to his implied opinion in Copeman v. Gal- 
lant ; and would overturn this part of the ſtatute, and re- 
ſtrain it to abſolute ſales. Traders inſtead of abſolute ſales 
would then make ſuch mortgages; and there would be 
greater opportunity ; for traders might mortgage over and 
over again, as this caſe 1s a pregnant inſtance. As to the 
moſt material and operative expreſſion, the legiſlature has 
explained their own ſenſe, by putting the words true owner 
in oppoſition to reputed, not ſpecial owner ; and then theſe 
laſt words can only mean a perſon, who by ſpecious acts of 
poſſeſſion, order and diſpoſition, gives himſelf an appear- 
ance of property, he has not really, (which is the preſent 
bankrupt's caſe) till the mortgage money is paid. Then 
it follows, that the mortgages to Reynel, Skip and George 
Harveſi, and ſo much of the aſſignment to Stevens as re- 
lates to the utenſils not fixed to the freehold, which are 
made a farther ſecurity to him, muſt be void within this 
clauſe, fo far as they are claimed to be ſpecific liens. The 
diſtinction endeavoured has been anſwered ; and the diſ- 
tinction moſt laboured, that a ſhare of a partner in a part- 
nerſhip ſtock is only a ſort of proportion ariſing on the ba- 
lance of the partnerſhip account and incapable of being 
delivered, would let in that falſe, delufive credit (intended 
to be prevented) in all trades in partnerſhip, and would 
extend to particular goods in partnerſhip. (z) As to cho/es 
in action compriſed in theſe ſecurities, where it is admitted 
none could paſs in equity, equity ought to follow the law 
in this caſe, if in any. Where property is eſtabliſhed by 
act of parliament, equity follows it, in like manner as 

es | where 


(y) Secizs where the goods are not left in bankrupt's poſſeſſion, 15 a leaſe 
pledged, was carried into effect, agairiſt aſſignees of a bankrupt. 1 Brown, 


269. 
(2) 1 Brown, 125. 1 Ark, 171. 177, 


in the Time of Lord Chancellor HARDwICK F. 


where eſtabliſned by common law; for if not, it would 
cauſe great confuſion; and it is always ſo taken on acts of 
parliament made concerning real and perſonal eſtate, re- 
gulating that kind of property, for which there is a ſtrong 
inſtance in the ſtatutes relating to papiſts; for, though 
ſubje& to penal laws, equity regulates in the ſame way, 
by the ſame rule as the ſtatutes lay down concerning legal 


property. 


The third and laſt point is in the conſtruction of Potter's 
mortgage; which is ſaid to be directly as if made to Ste- 
vens : and, I think, upon the whole it would be ſo: though 

rhaps if it was nicely ſcrutiniſed, ſome difference might 

taken : but whatever legal intereſt, that veſted in Pot- 
ter ; and the law would not have taken notice of the truſt, 
if the queſtion was at law: and therefore if this act of 
parliament has made it void at law, this court would never 
ſet it up contrary to law for the ſake of Stevens, becauſe he 
was a partner, but would let the law take place for benefit 
of the general creditors. As to any of theſe goods in that 
mortgage, which equity only could paſs, equity will fol- 
low the law ; for as to the profits ariſing from trade and 
chaſes in action, there could not be an equity upon an equi- 
ty: equity would veſt them in Stevens; and it would un- 
doubtedly be conſidered, as if the aſſignment had been di- 
. rely to Stevens. And here the principal objeQion ariſes; 
it being ſaid, it veſted in Stevens as to theſe particulars, 
and that Stevens was partner then, and if he had not taken 
this mortgage, he would be intitled to have an allowance, 
out of what would be coming to Harveſt's moiety, and 
would have a ſpecific lien on that moiety ; and therefore 
Stevens, taking a mortgage of the other ſhare, would not 
be put in a worle condition than without it. This was the 
moſt plauſible thing urged for the defendant ; and would 
be right, if the foundation was right; but I diſpute their 
nation 3 which muſt be, that the party ſo lending gains 
a ſpecial lien on the partner borrowing, and ſhould be al- 
lowed a preference to his ſeparate creditors : but for this 
there is no authority or precedent after a bankruptcy, it is 
a different conſideration, what a court of equity might do 
hetween the parties themſelves, while both remained capa- 
ble of tranſaQing for themſelves. But I might carry it 
further; for it is ſo after death of a partner, where his ef- 
fe&s come to be diſtributed as aſſets. In the caſe of Me- 
liorucchy v. London Aſſurance Company, the points deter- 
mined are not material to the preſent : but there the at- 
tempt made was to ſubject ſtock after a bankruptcy A a 
eht 
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debt contracted to the company by a loan of money, and 
arguments were drawn from ales conceraing partnerſhip : 
but it was not contended for, that in caſe of a partnerſhip 
that could be carried further. And the caſe cited b Os 
)v. Pike, is as ſtrong as any negative authority can be; for 
there it was not attempted to give the ſurviving partner a 
right of retainer or bringing into the partnerſhip account 
a bond debt, ſo as to be preferred to others, but only as 
executor ; and therefore the money taken by a deceaſed 
partner out of the partnerſhip ſtock, was allowed to be 
brought into the partnerſhip account, but the bond debt 
was not, becauſe a ſeparate loan and tranſaction. If then 
by a new determination now it ſhould be admitted, and 
that one partner by lending money to another in a ſeparate 
capacity, not relative to the partnerſhip, ſhould gain a 
ſpecific lien on the effects of the partner ſo borrowing, it 
would open a door to fraud, and fo defeat this ſtatute ; for 
then a perſon might be taken in as a partner into a moiety 
of a great ſtock and flouriſhing trade, and he may have a 
ſeparate credit on that confidence, and yet may not have 
any in reality of the property in that ſtock, but the whole 
2 belong to others; which tends plainly to great fraud 
and impoſition on traders, and great miſchief. It has been 
ſaid, that great miſchief might ariſe to trade and credit 
from ſuch a determination as this, as tending to prevent 
making uſe of that credit perſons have to ſupport them- 
ſelves in trade, as they cannot make a ſecurity without ex- 
poſing their circumſtances to the world; and on the other 
hand it is contended, that the other conſtruction would in 
fact repeal the act of parliament, and let in a miſchief : 
ſome inconvenience might perhaps ariſe from a determina- 
tion of this caſe on either fide ; but I agree with Lee Chief 
Juſtice, that, as this is a law, we muſt adhere to it; and 
while it is a law be bound by it ; and if any inconvenience 
reſults from it, that is for the conſideration of the legiſla- 
ture. But this I will ſay, that as ſome inconvenience may 
be to particular perſons on one hand, great inconvent- 
ence may be on the other, by creating that appearance, as 
having the ſubſtance of which they remain in poſſeſſion, 
though they have not at all the real property: and that 
this was the intent of the legiſlature, I am clear : andI 
may go fo far as to ſay, that the ſimplicity of thoſe times 
did not let in theſe large and airy notions of credit as of 
late; which, from the number of bankruptcies we have 
had of late years, is rather an evidence, that the departing 
from the rule this law has laid down, and giving way to 

theſe notions, has been rather a miſchief, 
J agree 


in the Time of Lord Chancellor Haxowicke. 


I agree then, that theſe mortgages cannot prevail as ö 
ſpecific liens and ſecurities, therefore as to the mortgages 0 
of lands and fixtures, they are not affected by the act of 
parliament: but what is affected hy the direction therein is | 
the aſſignment to Stevens (for Potter muſt be confidered as ö 
truſtee for him) relating to any utenſils not fixed to the f 
freehold. So alfo are all the four mortgages of ſeventh 1 
part by reaſon of the hankruptcy of William Harveſt made 
void by the ſtatute, and can create no ſpecific lien on the ( 37 5) 
bankrupt's ſhare of partnerſhip ſtock debts and effects; but 
they muſt be confidercd only as general creditors. 


Ryall ver/us Rowles, February 3. 1749-50. Caſe 170. 


7 HE cauſe coming on for further directions, Lord Intereſt. 
Chancellor directed, that as to 1600. the balance of 

the debts due to the partnerſhip at the time of the bank- 

ruptcy received by Stephens or Rowles, his executor, the 

exccutor ſhould anſwer intereſt in ſame manner as on 

the other ſums, which are part of the partnerſhip ſtock ; 

for the debts are part of the ſtock ; and therefore as much 

reaſon, that when the money was got in, he ſhould be 

charged with the like value as in the ſtock in trade. 


Another conſideration was as to 2000/. ſhort of the 
o. which tephens was to pay as a conſideration for the 
moiety of the ſtock in trade, when he was to be let into 
the partnerihip. 


(a) As to this, Lord Chancelhr ſaid, the demand of the Where fer- 
plaintiffs aroſe on a very bad tranſaQion on the part of Ste- 405.2. 
phens by exorbitant and ufurious intereſt taken by him; lowed. 
aud therefore the plaintiffs had a right to have that ſum 
allowed. But the queſtion was, whether they ſhould have 
it as a diſtinct independent demand and to carry intereſt, 
or to be ſet off againſt the ſum reported due to Stephens as 


a debt due to him, though not as a mortgage. 


The executor infiſted on a ſet off, becauſe by the aQ of 
parliament, where there are mutual debts one is to be ſet 
againſt the other; and that a creditor of the bankrupt on 

one 


(2) Vide, Stat, 5 Geo, Cap. 30, 
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one hand, and dehtor on the other, is not to be obliged to 
pay his whole debt to the aſſignees, and left to come under 
the commiſhon. 


Plaintiffs infiſted, this was not a caſe within that rule ; 
becauſe no mutual credit was given ; not being a debt ari- 
ſing from Stephens to the bankrupt by contract; but the 
demand, which the bankrupt and his affignees in his 
— had, aroſe from fraud, and therefore not a mutual 
credit. 


Lord CHANCELLOR. 


The defendants inſiſt on a reaſonable rule. The bank- 
rupt and his aſſignees were certainly intitled to have the 
benefit of this 20007. with intereſt from the time it ought 
to be paid. But as to the general queſtion, whether this 
caſe is within the act for mutual credit, I am of opinion, 
it is; and that there is no diſtinction taken, on what con- 
ſideration it is, that debt, ſought to be ſet off, has ariſen. 
(b) There are ſeveral caſes, where demands have been ſet 
off againſt one another, that could not have been brought 
into the general account, if there had not been a bankrupt- 
cy: but wherever the court has found a demand on one 
fide or the other, the court has always endeavoured, that 
one ſhould be ſet againſt the other ; which is founded on 
the act, That where there are mutual debts, &c.” This 
is a debt due from Stephens to Harveſt; a debt in equity, 
though poſſibly no remedy at law, becauſe the law admits 
not the party to an uſurious contract to have a remedy ; 
not allowing an Indeb. Aſſumpfit for money had and re- 
ceived, though perhaps it may allow a proſecution on 
the act. But this court goes not on that rule but takes 
it to be a fraud and 8 on a party in neceſſitous 
circumſtances. | 


Pyke 


(b) x Was. 325, 1 Atk, 228, 126. 


in the Time of Lord Chancellor HaRDwickg. 


Pyke verſus Pyke, January 31, 1749-50. Caſe 171. 


REVIOUS to the marriage of 7. Pyke, articles were Huſband 
entered into, by which he agreed to ſettle an eſtate in Þy marriage 
reland, firſt to his intended wife, who was now admitted — þ 
to have been then under age, as a jointure ; and afterward ſettle an 
part thereof for ſecuring the portions of younger children, «ſtate, and 
and then the whole upon the firſt and every other ſon in ne, Por- 
tail: then that the wife's portion ſhould remain in the 3 
hands of the truſtees, till the conveyance or ſettlement truſtees till 
thereby intended ſhould be executed. But it was agreed, ttlemenr. 
that it was the intent, that to enable J. Pyke to execute the — 
ſaid conveyance and ſettlement, the wife's portion ſhould nor any ef- 
be applied to the diſcharge of the incumbrances affecting tate appli- 
the eſtate ; and the overplus to be paid to J. Pyke, his ex- — ny 
ecutors and adminiſtrators. The marriage was had; but the 2 
no ſettlement ever made. There was a ſeparation by agree · the portion 
ment, upon recital of the bad circumſtances of the huſband, \vrvives to 
who went abroad and died, — 
titled to 
This bill was brought by the wife, for the payment of take it out 
this part of the reſidue of her father's perſonal eſtate, which bi her 
was in the hands of the executor of her father, as the right 


thereto ſurvived to her upon her huſband's death. 


No eſtate in Ireland appeared, and it was admitted on 
all fides, that no ſettlement could now be made : but the 
defendants, children of the marriage, infiſted notwith- 
ſtanding on being purchaſers under theſe articles, as an 
agreement for the diſpoſal of her eſtate, which was binding, 
and that they were equally intitled with the mother to have 
the benefit of it, although no ſettlement made; that the 
court ſhould decree an equivalent to them : or that an 
equitable proportion ſhould be found out ; this being a lo- 
fing bargain, and both purchaſers. 


Lord CHANCELLOR. (377) 


The queſtion is, what is the right of the parties upon 
the circumſtances ? It admitted on all hands, that this 
portion of the mother is by the ſurvivorſhip veſted in her- 
ſelf, if nothing appears, to take it from her; and ſhe has 
undoubtedly a right to ſuc here, or for aught appears, in 


the Eccleſiaſtical court for this. But what is inſiſted on — 
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bar her of this, and to ſhew there has been a diſpoſition 
binding this money, is, the act upon her marriage with 
her late huſband. And it is certain, that in many caſes 
an agreement on the marriage of a woman for the diſpoſal 
of her eſtate will bind, as it is inſiſted for the defendants : 
but that is in caſes where the agreement is fair and reaſon- 
able, and is done fo as to prevent the huſband from be- 
coming intitled to be maſter of that perſonal eſtate, whichby 
the marriage would veſt in him. But if there is any fraud 
in the agreement, it will not bind the property of the wiſe 5 
but there is no neceſſity to enter into that; and it is the 
ſame, as if the wife at the time of entering into the articles 
was of age. I queſtion whether there is any ſuch eſtate as 
in the articles. It ſeems to be only Cas, there be- 
ing no proof thereof, But however that be, it muſt be 
taken, that no ſettlement can be made according to theſe 
articles. Iam of opinion, that the children —4 the cir- 
cumſtances are not intitled: and no court of juſtice can 
take this port ion out of the hands of the mother or her truſ- 
tees, who are the repreſentatives of her father, unleſs ſhe 
has that part of the ſettlement agreed for her benefit made 
good to her. There have been caſes, where a marriage - 
agreement entered into, and part of the proviſion made for 
the iſſue of the marriage has been to raiſe from different 
parties ; as from the father of the wife, and from the huſ- 
band, or father of the huſband ; and either the wife, or iſ- 
ſuc of the marriage has been to raiſe from different parties; 
as from the father of the wife, and from the huſband, or fa- 
ther of the huſband; and either the wife, or iſſue of the mar- 
riage, all purchaſers under that, have brought a bill againſt 
the huſband, Ec. for performance, who has inſiſted, he 
ought not to perform, becauſe the articles ſhould be per- 
formed entire, and that the father of the wife has not 
performed his part: the court has ſtill decreed, that the 
articles ſhould be performed as againſt the huſband, or his 
repreſentatives, and he ſhould take his chance to get a 
performance on the other fide ; becauſe they would loſe 
part, or the whole on the other. But that was a caſe, 
where the huſband or the repreſentatives of the huſband 
were not to receive any benefit from the other fide, or to 
take any advantage for themſelves. And to carry this fur- 
ther, was Cited for the defendants Perkins v. Lady Thorn- 
ton, in which Sir William Thornton in conſideration of 
1000/7. was to ſettle a jointure on his wife: that ſhe was no 
party to the articles, but it was contracted between them, 
that ſhe ſhould have that jointure : that the money was not 


paid: Lady Thornton married Perkins, and brought a bill 
to 


in the Time of Lord Chancellor Hazdwicke. 


to have the jointure, and that the court decreed it. Moſt 
of theſe caſes depend on a great many circumſtances ; all 
of which I do not remember ; but are different from this 
caſe. Lady Thornton there was not a party, ſhe perform- 
ing only; and was only to perform by marrying, and 
therefore was intitled to her jointure, on the faith of which 
proviſion ſhe had married. But if the wife had contracted 
in that caſe to pay the portion, the court would not have 
decreed her to have that ſetttement, if ſhe did not pay that 
portion. But where the wife has contracted before mar- 
riage, in conſideration of the marriage, and a portion to 
come from herſclf ; where the articles remain unexecuted, 
and the huſband has died, and the right to the portion has 
ſurvived to the wife, and the children brought a bill againſt 
her, there is no caſe where the court has ever taken that 
portion from her, unleſs they could put it in ſuch a ſhape, 
that ſhe ſhould have the benefit of her articles : for then 
the court would certainly do it, which otherwiſe it would 
be ſtrange to do, when marriage-agreements are to be per- 
formed entire. And it would be ſtrange, that the legal 
right to the portion in the hands of the wife ſhould be ta- 
ken from her, and ſhe not to have the benefit of the other 
fide, It ariſes from the fraud and miſbehaviour of the fa- 
ther of the children. The mother has as good an equity 
as themſelves, and has the law of the land on her fide ; 
having a right to ſue in the Eccleſiaſtical court, which is 
the law of the land in this caſe, Then they are purcha- 
ſers in equal degree, and the children have not a right to 
come againſt the' mother to make good that failure on the 
part of the father. But ſuppoſing the court can do it in 
any caſe ; whether in this caſe ; it being here defired of 
the court to decree an equivalent, and on the foot of that 
equivalent to take from the mother that legal propert 
which ſhe has. The agreement is only, that the wite's 
fortune ſhould remain in truſtees till a ſettlement was made 
in purſuance ; which fettlement is of the huſband's eſtate, 
and her portion is to pay off the incumbrances thereon : 
but no ſuch eſtate appears. If there ſhould be a ſpecihe 
performance, that eſtate muſt be found out: but an equi- 
valent is deſired ; that is not a ſpecific performance; but 
finding an equivalent for the children, in order to ſtrip 
the mother. But if I was to do this, and ſubſtitute this 
equivalent in the place of the articles, it would be in ſuch 
a caſe, as could not tend to the benefit of one ſhilling for 
the defendants» The equity would be then to lay out this 
money in land, and the arrears of this jointure, &c. muſt 
fall on the inheritance of this eſtate to be purchaſed, we 
| tne 
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the iſſue of the marriage can have the benefit of it, and 
would cat up the whole. The jointure muſt firſt be paid, 
and ſo far the caſe of Lord and Lady Mohun goes; where 
(3 7 9) the opinion was, that whatever became of the iſſue of the 
marriage, the wife was intitled to have that made good to 
her, and then it would be no benefit to the children to 
make ſuch a decree. As to the equitable proportion in- 
ſiſted upon, it is difficult to ſet up that voluntary juriſdicti- 
on in this court. But if done, it has been where a ſettle- 
ment has been actually made, which is deficient. And if 
ſuch a ſettlement had been actually made, and the huſband 
got the portion, and ſpent and diſſipated it, the court 
might do it; becauſe it would be the beſt thing to do. But 
there is no inſtance where one right is entite, as the mo- 
ther's portion is here, and in her own hands, that the 
court would take it from her, unleſs ſhe has what was ſti- 
pulated for. That legal right therefore, which the mother 
has gained by ſurviving her huſband ought to prevail; and 
it being admitted that no ſettlement can be now made, pur- 
ſuant to the intent of the articles; and it appearing that the 
growing payments and arrears of the plaintiff's jointure, 
exceed the value of the capital of her ſhare of the reſi- 
due of her father's perſonal eſtate, it muſt be transferred to 


the plaintiff. 


Caſe 172. Cray verſus Mansfield, February 7, 1749-50. 


Sir John Strange, Maſler of the Rolls, in the abſence of 
LoxDp CHANCELLOR. 


A deed exe- HE defendant had been ſteward or agent to the 
cuted by plaintiff's father's eſtate, and kept his court during 


— his life; and after his death was appointed receiver of the 


of age to an infant's eſtate under the order of this court; for which he 
agent con- had a falary during the minority. This bill was to ſet aſide 


—— conveyance, which the plaintiff admitted he executed 
180% when to the defendant after coming of age; and which as fram- 


a bounty or ed and executed, was a conveyance from the plaintiff of 
git only | the reverſion of ſome leaſehold eſtates that were out on 
ed, but no lives, for the conſideration of one hundred and eight 
fraud : the pounds. : 
deed not 

abſolutely. The caſe ſtared by the plaintiff for this was, that the 


— defendant applied to him to add the life of the defendant's 


agent de- fon, to one of the tenements; which he promiſed to do, 


— directing the defendant to prepare a deed for that — 
venants. 


in the Time of Lord Chancellor HARDwWICEE. 


which was all he propoſed to have given him; frequently 
declaring that he would take no conſideration for it; ſa 

ing he was ten times more obliged to the defendant, than 
the value of that: that the defendant brought to his lodg- 
ing this deed ready ing oſſed, and offered it for execution: 
that he was impoſed on therein; being a haſty tranſaction, 
brought in a clandeſtine manner, and executed without 
the plaintiff's being appriſed of the contents : that the de- 
fendant carved for himſelf by inſerting that conſideration 
of 180/. when no eſtimate had been made, Clarkſon v. 
Hanway, 2 W ms. 205, is applicable. So Pierce v. War- 
ing, where Mr. Waring was guardian of Mr. Hall, who 
lived with him; had horſes, dogs, &c. kept by him; and 
whoſe viſitors were all entcrtained at Varing's own houſe, 


when Hall ſtood candidate for Ludlow. After coming of 


age, Hall made Waring a gift of 3000/ E India ſtock, Oldham v. 
for his many kindnefſes and ſervices. Hall was ſatisſied Hand, 24 
with the gift, and did not diſpute it: but his repreſenta- April 17 gt+ 


tive after his death brought a bill to ſet it aſide. There 
was no ,proof of impoſition : the only circumſtance was 
| by conjecture, as if Hall did not know the ſtock was 
worth more. The Lord Chancellor, November 13, 1745, 
ſet it aſide upon the general principle; not upon the not 
knowing that it was worth more; but that it was a conſi- 
deration for which -he would be allowed nothing in this 
court: that it was a dangerous example; and he would 
not endure a gift to be obtained on theſe circumſtances 
after the coming of age. Beſide, here the defendant is an 
attorney, and no gift during the tranſaction to a man in 
buſineſs will be allowed. In Booth v. Walmfley, a bond for 
1000/. was obtained from Japbet Crook, to his attorney: 
on a bill by his repreſentative to ſet it aſide, Lord Chance 
br at firſt diſmiſſed the bill, it being a voluntary giſt, as a 
bounty, with his eyes open and — what he did. 
There was afterward a doubt on the general principle, and 
A petition to rehear; and on more mature deliberation his 
Lordſhip held, that it being a bond to an attorney pending 
the ſuit, it was of dangerous example, and like the caſes 
of marriage-brocage bonds, and ſet it afide abſolutely. So 
did Lord Talbot in Crook v. Hays : as to Langley v. Brown, 
it depended on a variety of circumſtances : there an old 
man courting a lady defired to have it put off, being under 
a bad habit of body. Her fortune was 10001. and a ſettle- 
ment was made on her in the ſhape of a marriage-ſettle- 
ment; and the reverſion in fee to her whether the mar- 
riage took effect or not. His Lordſhip aſked whether the 
deed could poſſibly ſtand for more than 10000. but, after 

Vor. I. Gg conſideration 
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conſideration he went on this; that it was his plain in- 
tent to make this ſettlement on her, in regard of h isin- 
tention to marry her ; therefore there was no ground to 
ſet it aſide ; he intending it ſhould ſtand whether he mar- 
ried her or not: although it could not be a marriage- ſettle- 
ment, becauſe no marriage enſued. It went afterward to 
the Houſe of Lords on the ſame evidence and rea{ons, and 
was affirmed. 


For defendant, If the court was to ſuffer a guardian to 
take ſuch an advantage of his pupil as in Pierce v. Waring, 
it would deſtroy the confidence; it was there got from 


him juſt on his coming of age, and the ſtock was a great 


deal more than yoool. As to Japhet Crook, he was at the 
very time under a proſecution for forgery, and no one 
would appear for him ; ſo that he was abſolutely A 
upon his attorney, who undertook that very cauſe for him. 
In the caſe of Hays, it was a ſum given to carry on that 
very cauſe : yet the court did not ſet it afide as a ſecurity, 
The foundation upon which the defendant builds this 


| deed, is not any particular ground or reaſon he had to 


make this demand on the plaintiff ; only defiring to be- 
come a purchaſer of it at a reaſonable price: although 
this is a very imprudent and improper deed under the cir- 
cumſtances of its being accepted by the defendant as a 
bounty to be executed at that time : yet the defendant was 
not quite ſure whether the plaintiff would not repent of his 
generoſity in ſaying he would give it; and therefore pre- 
pared the deed on the foot of a purchaſe. The defendant 
had done the plaintiff ſervices during his minority, and 
= reverſion upon ſo many lives, is not a matter of great 
value. : 54 f e . 


Mafter of the Rolls. 


No doubt but that if on the evidence, the court was ſa- 
tisfied there was this impoſition upon the plaintiff, the 
power of the court would be very properly exerciſed in ſet- 
ting aſide ſuch a deed : but the court will rather preſume 


that things were tranſaQed fairly, unleſs the contrary ap- 


pears; and there js no evidence of this particular impoſi- 
tion upon the plaintiff, which is made the ſtreſs and foun 
dation of the bill : no evidence of the application for the 
adding the life of the ſon only in one tenement 3 nor any 
miſrepreſentation to the plaintiff of the circumſtances or 
value of it at the time of the tranſaction. It is plain from 
the whole, that the plaintiff knew ſomething more was 
55 6 + 2 . contained 
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contained in the deed : and there is a circumſtance in the 
manner of the execution, of no very great weight indeed, 
but which I will take notice of to ſtrew no ſurpriſe on the 
plaintiff was intended; that is, its being ſcaled with plain- 
tiff's ſeal, and not brought ready ſealed to his houſe : there 
is no ground therefore to ſet it aſide upon the particular 
fraud charged. But there is another proper head of equity 
for the conſideration of this court, which will always hold 
a very ſtrict hand over all deeds, purchaſes and convey- 
ances obtained from young gentlemen ſoon after coming of 
age by perſons preſuming too much on the confidence re- 


poſes in them, and drawing them in to execute deeds. 


the defendant's ſalary had not been a reaſonable ſatis- 
faQion for his trouble, upon application to the court it 
would have been increaſed ; but he contented himſelf fo till 
the plaintiff came of age. No evidence of any draught 
laid before the plaintiff, or that his friends were acquainted 
with it : the deed ſeems to have been brought to the plain- 
tiff with one hundred and a blank, which was afterward 
filled up with eighty, and which appears to have been 
added with different ink, and a different hand ; which 
perhaps was accafioned by the uncertainty of the value of 
the reverhon. Although no fraud, and the 8 not 
impoſed on by having a deed put into his hands of which 
he was not appriſed; yet it was certainly very imprudent 
and dangerous to be ſuffered, that the perſon who is to 
take the — of this grant, and who had that relation 
to the plaintiff ſhould not out of a reaſonable caution have 
adviſed the plaintiff to have laid this deed before ſome 
common friend or third perſon. The deed appears impro- 
per for the plaintiff to have executed, ſuppoſing he had 
knowledge of the contents; and it would have been better 
for the defendant to have ſtaid his hand, and ingroſſed 
another according to the real truth of the tranſaQion z 
and then the plaintiff had not execyted a deed containing 
very improper covenants on his part, and a falſity on the 
material part, that it was a ſale for valuable confideration. 
That there was, or was deſigned to be, any money paid, 
is now given up by the defendant himſelf, who diſclaims 
its being a purchaſe by him : and he had warning enough 
to have framed it another way, by the plaintiff's declara- 
tions that it ſhould be a gift. If then he has acted incau- 
tiouſly, who can he blame? In Clertſon v. Hanway, great 
ſtreſs was laid on what appeared to the court on the face 
of the deed; though indeed there was another circum- 
ſtance, not applicable to this, which would have ſet that 
afide. But to go farther, though the deed had not con- 
G g 2 tained 
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tained that falſity, but was framed as a bounty, conſider- 
ing the light in which he ſtands (which!will always weigh 
with this court) concerned for the plaintiff in his affairs to 
the time, for fear of ſuch a precedent I ſhould have in- 
clined to have interpoſed. But before I give my final opi- 
nion ; if ever there was an inſtance of a voluntary deed, 
appearing in every part not at all to tally with the deſign 
and nature of the grant, nor importing the truth of the 
tranſaction, but where one intended a bounty, the other 
imprudently frames it fo, as againſt all ſucceeding to the 
eſtate it mizht appear a ſale and grant for valuable conſide- 
ration; I deſire to know if ſuch a deed was eſtabliſhed g 
for if ſo, I ſhould incline to eſtabliſh it, becauſe I acquit 
the defendant of the fraud charged. I lay no weight on 
the ſervices during minority; which ought not to be taken 
into conſideration. The ſnallneſs of the value is, I own, 
a circumſtance inducing me to think there was not a 
deſign fallaciouſly to draw in the plaintiff to execute a 
deed conveying theſe eſtates; for had the defendant 
meant ſuch a fraud, he would rather have taken ſomething 
in preſent of greater value to him, than ſuch'a remote re- 
verſion But however the majus or minus is of no conſi- 
deration where it was ſo executed; unleſs therefore ſome 
ſuch inſtance is ſhewn, I incline that the deed ſhould not 
ſtand, but be delivered up to be cancelled, 


at muſt he where the bill is by a perſon claiming under 
the deed to have the benefit thereof, It is a known di- 
: ſtinction between a bill to ſet aſide a legal right, and a bill 
to carry a deed into execution ; in which latter caſe, the 
court expects it ſhould be fair in every reſpeQ ; in the 
| other, if not in foto, will let it ſtand ſo far as it is fair. 


Maſter of the Rolli. 


8 For defendant. There is no caſe to that purpoſe ; for 
(383) 


I only fear the example, and will conſider further; and if 
I could find the court ever refuſed to interpoſe to ſet afide 
a deed under ſuch circumſtances, I ſhould be glad of it. 


His honour afterward delivered his opinion in the ſame 
term. | 2, 


This deed, not being as claimed by the defendant, is 
not, with regard to the manner in which it is executed by 
the plaintiff, proper to ſtand out in that light againſt him. 
But if the court can relieve this caſe from that difficulty, 
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it would be hard to ſet it aſide merely from the circum- 
ſtance of drawing the deed. The method occurring to 
me to prevent this from remaining ſuch a title out againſt 
the plaintiff, 1s to diſmiſs the bill, ſo far as it ſeeks entirely 
to ſet aſide the deed, and to have it delivered up: but that 
the defendant ſhould execute to the plaintiff a ſpecial re- 
leaſe, reciting the whole of this deed, that no conſidera- 
tion was advanced, but merely voluntary; and then to de- 
cree that the defendant ſhould execute to the plaintiff a 
releaſe of all the covenants contained in the deed, (which 
covenants were proper to be made from vender to vendee, 
but very improper in a grant of hounty) which is taking 
a middle way between ſetting it aſide, and letting it exiſt 
totally. I do this merely becauſe I am not ſatisfied that 
the bare manner of executing this deſign of the plaintiff, 
if the court can deliver it from that circumſtance, is a ſuf- 
ficient foundation totally to reſcind it. 


This to be at the expence of the defendant ; but no coſts 
on either ſide. 


Travers verſus Buckly, February 8, 1749-50. Caſe 1 


Lox D CHANCELLOR, and Sir John Strange, Maſter 
of the Rolli. (384) 


R. Cantillon having died in 1734, a will of his was A wife ap- 
found in the Eaſ Indies, in 1736, and brought to pears and 

England. The executors renouncing, adminiſtration with ner 
the will annexed was granted to the teſtator's widow and ſeparate 
her ſecond huſband, during the minority of the teſtator's from huf- 
daughter. A bill was brought by the executors of Lord — was 
Powis againſt the huſband and wife as joint adminiſtra- abroad, and 
tors; which adminiſtration determined ſince the filing the ſhe has an 
bill upon the daughter's coming of age. The defendants order =_ 
living in France, they were ſerved the 26th of October laſt c i 
with a ſubpa&na, The wife coming to England, was taken not aſter- 
up on proceſs of contempt iſſued againſt both: gave a bail ward ſet it 
bond for her appearance; and appeared for herſelf onl) : de. 
afterward ſhe applied for time to anſwer ſeparately, and 


obtained an order for that purpoſe. 


It was moved, that the bail bond given by her to obtain 


her liberty on being arreſted for want of appearance, _ 
alſo 


1 
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alſo her appearance might be diſcharged : which being ad- 
journed for conſideration, and to have precedents looked 
into, the motion was now made again, upon two points: 
Firſt whether the taking her up on the attachment was 
regular ? Secondly, if not, whether the irregularity was 
waved by her appearance ? 


Firſt it was infiſted upon as irregular ; for that the huſ- 
band and wife being one perſon, ſhe cannot appear for 
herſelf; upon which principle the caſes go; for where 
this court compels a woman to appear, and put in a ſepa- 
rate anſwer, it is becauſe the huſband is only for conformi- 
ty joined ; the demand being againſt her in reſpect of her 
ſeparate eſtate, and the buſkand is not affected in conſe- 
73 of the decree : Dubois v. Hole, 2 Per. 613, and 
ell v. Hide, Chan, Pre. 328. this court, though courts of 
law do not, conſidering her in ſuch caſe as acting in a ſe- 
parate capacity, as to the making grants, Wc. of her ſe- 
parate property. And the reaſon of the thing warrants 
this diſtinction; for in thoſe caſes there is ſome fruit from 
the decree : here is none; for her anſwer cannot be evi- 
dence againſt any other, nor will it conclude herſelf, ſhe 
having no intereſt in this, but what her huſband has; ad- 
miniſtration being granted to both: nor will it bind any 
thing in the account, nor bind the huſband : nor are they 
proper to be made defendants in this ſuit, it being a limit» 
ed adminiſtration, and the abſolute adminiftrator is the 
perſon to call them to account; otherwiſe they might ac- 
count to every creditor : though upen particular eircum- 
ſtances of colluſion, it might be brought againſt them, as 
againſt any other debtor. Secondly, though there is a ge- 
neral rule that the irregularity is waved, the object ion not 
being made in time, (and it is fo in criminal proecedings) 
yet is there a clear diſtinction. In courts of law a general 
appearance waves any objection to the form of the writ, 
becauſe advantage might have been taken of it, as abate- 
ment is waved by pleading in chief. So if the objection is 
in point of proceſs z ſo in the Admiralty and Eccleſiaſtical 
courts,. there is an opportunity to obje& to appearing. 
But in this court appearance is firſt neceſſary, before any 
complaint of the irregularity of ſervice can be made; for 
by the forms of this court there can be no appearance by 
proteſt, as in the civil law courts, but it muſt be generally. 
A defendant having been taken up on an attachment iſſu- 
ed on Sunday, appeared, and moved to have the proceſs ſet 
aſide on that account; to which it was objeQed, there was 
no irregularity, the Rolls formerly fitting upon Sunday: 
| but 
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but ſuppoſing there was, that the appearance cured it. 
Sir Jojeph Fekyl held it irregular, and that notwithſtand- 
ing appearance, the defendant might apply to ſet aſide the 
proceſs, and did ſet it aſide. In Burton v. Malone, 
March 19, 1740, the defendant, againſt whom a deeree 
was obtained and bill taken pro confeſſs upon the late act of 
parliament of going beyond ſea to avoid proceſs, had been 
ſeveral years out of the kingdom before the decree obtain- 
ed ; which was known to Hacket, the attorney concerned 
in procuring the decree : there was an appearance, and 
an application afterward to ſet it aſide : to which it was 
objected that the voluntary appearance waved any error in 
the proceſs, and therefore whatever was the fate of the de- 
cree, the appearance muſt ſtand : Lord Chancellor held 
there, that appearance waved errors in ſeveral things, as 
in criminal caſes, but was of opinion, that if a perſon 
was unduly compelled to appear by wrong practice, the 
court might diſcharge ſuch appearance z and if that prac- 
tice was with the knowledge of the party, would cenſure 
him, and ordered Hacket to be committed: ſo in the pre- 
ſent caſe, where the defendant's wife has been under this 
compulſion to appear and give the bail bond. 


Lord CHANCELLOR. 


The order for commitment in that caſe depended on the 
ill practice, The queſtion now is, whether it is conſiſtent 
with law and the courſe of this court, after ſhe has appear- 
ed and prayed time to anfwer ſeparately, and had an order 


for it, to diſcharge her from theſe aQts of her own ? and I 


think not, The court takes all methods, and extends its 
proceſs to aſſiſt parties coming at their relief, notwithſtand- 
ing ſuch reſidence beyond ſea: and it is more neceſſary to 
do this here, than in courts of law where actions are more 
imple. Here it muſt be againſt a great number of par- 
ties; and therefore the court admits a ſuggeſtion in the 
bill, that a perſon who is a material party is reſident be- 
yond ſea, and cannot be compelled to appear z and to pro- 
ceed on that allegation, provided proved in the cauſe : 
which courts of law have no notion of. It appears alſo 
from two caſes cited, that it is reaſonable for the court to 
extend its juriſdiction as far as poſſible, that proper decrees 
might be made. It is true that in Dubois v. Hole on the 
ace of the bill there was ſome ſeparate property in the 
wife; but I do not underſtand it as ſtated in 2 Ver. I do 
not remember that that cafe has been mentioned to have 
gone upon that reaſon of Lord Cowper ; but always put on 

this, 
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this, that the wife had appeared, and therefore Lord C˙ 
per would not relieve her againſt that. Indeed there does 
not appear here any ſeparate intereſt of the wife; but ſhe 
has appeared, and obtained leave to put in a ſeparate an- 
{wer abſolute and unconditional : the effe& of which ap- 
pearance is ſaid not to be the ſame as at common law ; but 
Appearancethis is the firſt time J ever heard of fuch diſtinction. Ap- 
ſalves error Pearance ſalves no error in the original writ, but error in 
in =—_ meſne proceſs only. A party may appear voluntarily on a 
Fry, bill in this court; ſo he may at law upon an original writ, 
without any proceſs. And as to that caſe, cited without a 
name, before Sir Joſeph Jetyl, there muſt be ſomething 
more in it; for as ſtated, if it was nothing but that the 
teſte was on Sunday, I ſhould be of a different opinion; be- 
eauſe by appearing the objection was put out of the caſe. 
I never before heard of the doctrine, that after appearance 
the party might complain of the irregularity of the ſervice 
in a fubpena ; for if the label only be left with a ſervant of 
the family, after appearance the court will not ſet it aſide, 
the irregularity being waved. But this is ſtronger, being 
the ſame as after imparlances at common law: and it is an 
admiſſion on her part, that there is ſomething ſeparate 
trom her huſband, to which the wife is to anſwer. But it 
Appearance is ſaid, the appearance of the wife is abſolutely void in 


5 —_ point of law, and therefore every thing built on it falls to 
. huſband the ground, becauſe the wife can in no caſe appear without 
: may be the huſband ; which I deny, both in the proceedings in 
5 * this court and at law; for there are ſeveral caſes at law 
1 where appearance by a wife without the huſband is good : 
| as in Tet. 157. Wefldean ——which ſhews that this 
. court exerciſes ſtricter juriſdiction over married women, 


than courts of law. And Dyer 210 in the marginal notes 
(which are well known to be of Chief Juſtice Treby's writ- 
mg) ſhews that the appearance of a feme covert is not in 
every caſe void, even at law: ſo in Sti. 475. Lee v. Lord 
Baltimore, which caſe was undoubtedly going a great way: 
But a more modern caſe is in Sal. 114. Carpenter v. Faw 
DV Ain; where Holt ſays common bail ſhould have been filed 
| for the wife; which ſhews that appearance by a wife at law is 
not void; for common bail in B. R. is common appearance, 
; which proves the wife may appear, and may be compelled 
in many caſes. It is true the proceedings cannot be car- 
ried on till the huſband appears, or ſomething 1s done to 
f ſupply it, as by continuances : fo here it will be another 
f conſideration when the cauſe comes to proceed, what the 
court can do unleſs the huſband appears : but that does not 


extend to diſcharge her appearance, and that order made : 
an 
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and when courts of common law go ſo far, it is a further 
reaſon why I ſhould not be too ſtrict in the courſe of this 
court. But the point of this caſe is on her appearance 
and the order made. (3 8 7} 


The Maſter of the Rol's being preſent concurred in opi- 
nion that the defendant was precluded from taking this 
objection now. If any act ſhewing an acquieſcence and 
defence of the cauſe, the court always ſays it is too late to 
ſet it aſide, here is not only appearance but an appli- 
cation for time, and that caſe in Sal. is a very ſtrong au- 
thority in the preſent caſe, 


Whitfield verſus Fauſſet, February 10, 1749-50. Caſe 174. 


HIS cauſe came before the court on a bill to have What relief 
an account of the arrears and a decree for the grow- in _— a 
ing payments of a rent-charge of 20. — ann. as a pur- — 
chaſe by the plaintiff for valuable confideration : ſetting title to a 
forth the rent as created by a marriage-ſettlement by leaſe rent-charge 
and releaſes limited to afes, and dated 1692, to the uſe 5 
and intent that the heirs of the body of the wife and their — of 
heirs might receive this rent payable quarterly, with clauſe the land, 
of diſtreſs ; and that the land was thereby limited, ſubject 
to that rent-charge, to the huſband and his heirs : that in 
the life of the father and mother (after whoſe death their 
two ſons were intitled to the 2 in Gaveltind, it 
following the nature of the land) the plaintiff took a con- 
veyance by way of purehaſe from the two ſons by deed 
without fine : farther ſtating that the deed creating the 
rent-charge was either in the hands of the defendant, or 
concealed by ſome of them, or loſt ; and therefore praying 
a diſcovery of the deed, that if they have it, they may 
produce it, or elſe a decree as above againſt the tertenants : 
inſiſting that though the ſons had nothing in them which 
they could convey in point of law, as an heir apparent 
cannot in the life of his father, yet a court of equity will 
ſupport ſuch a conveyance by way of affignment or agree- 
ment; as in Theoba V. Defay, and Beckiey v. Newland, 
2 Wil. 182. 


There were two ſets of defendants material to be conſi- 
dered : William and John Caffinch the two ſons from whom 
the plaintiff derived the purchaſe, and who admitted it: 
and three Fauſſets, viz. the father, his wife and fon ; who 


the plaintiff inſiſted muſt be preſumed to bave notice _ 
0 
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the deeds being in the hands of their family, The father's 
title was as purchaſer of this eſtate by his mother for va- 
luable conſideration, and without notice : that his mother 
afterward conveyed this eſtate to him voluntarily : that he 
on his marriage ſettled it on himſelf for life, then to his 


wife for her jointure, and to the ſons of the marriage ; 


under which ſettlement the wife and ſon inſiſted on being 
purchaſers for valuable conſideration without notice, and 
therefore not to be hurt in a court of equity. 


6 
(3 8 ) To deduce this title, the father ſaid that in 1705, there 


was a mortgage made by deed and fine for 500 years; 
which fine had the effect to bar and extinguiſh this rent- 
charge: that afterward an aſſignment was made of this 
mortgage, and in 1716 a conveyance for valuable confi- 
deration to his mother; and the mortgage-term was aſſign- 
ed to him to attend the inheritance — from any equity 
of redemption. So that either the fine had extinguiſhed 
it; or elſe they ought not to be hurt in a court of equity, 
apprehending they had purchaſed the whole intereſt in the 
eſtate : that they were not bound by the admiſſion in the 
anſwer of the Caffinches ; and that it was an odd purchaſe 
from the ſons, when they had no right or title to the rent, 
as the heirs of the body in the life of their father and mo- 
ther, who both lived to be very old: and that a poſſibility 


cannot be given appears from Hob. 45, 2 Ver. 563, 2 Bul. 


Where de - 
fendant's 
anſwer in 
another 
cauſe may 
be read, 


123, Roberts v. Roberts. But ſuppoſing it a good grant of 
an annuity, yet this court ought to ſend the plaintiff to 
law, and not relieve him here ; for at law the plaintiff may 
declare on the deed, and afterward give parol evidence of 
the loſs, in order to excuſe the making profert of it. As 
appears from a caſe now depending for judgment in C. B. 
of the King v. Hays; in which a grant is aQually ſet out 
though loſt ; which ſhews it to be looked on as the conſtant 
practice of that court to ſtate in the pleading that the deed 
1s loſt, and to recover, 


The anſwer of the defendant Fauſſet in another cauſe 
was offered as evidence, wherein he admitted there was 
ſuch a ſettlement made, but as to the uſes he referred to 
ſuch proof as the plaintiff in that cauſe ſhoyld make. 


The reading whereof was objected to; for that being 
an anſwer in another cauſe, (c) not now at hearing, it was 


read only as collateral evidence, not as a judicial confeſſion, 
| as 


(e) On an iſſue directed out of this court, defendant's anſwer directed 
to be read to the jury. 2 Vol. 42, 
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as the anſwer in this cauſe would be, and that to let in 
any kind of collateral evidence there ſhould be ſome proof 
of the deed. 


Loxp CHANCELLOR 


Was in ſome doubt; for there ought to be ſome proof 
that the deed was loſt: ſome ſuch foundation laid firſt : 
but ordered to be read, yet ſubject to be concluſive or not. 


The plaintiff having ordered a ſearch to be made had 
found a draught of the deed, but not the deed itſelf; the 
reading of which was next ohjected to, becauſe there was 
not ſufficient evidence that the deed was loſt, | ( 3 8 9) 


Lord CHANCELLOR. . 


The rule is that the beſt evidence muſt be uſed that can & deed loſt 
be had, firſt the original; if that cannot be had, you may Mw? oe 
be let in to prove it any way, and by any circumſtances — As 
the nature of the caſe will admit. This extends not only firit ew. 
to deeds, but to records; ſo far I mean as they may be lag that it 
given in evidence to a jury ; for in point of profert, it is 9 
another thing. But for this the law requires a proper that ic is 
foundation to be laid; and two things are neceſſary. loſt or can- 
Firſt, to prove that ſuch a deed once exiſted ; and there is et be come 
ſufficient evidence that ſuch a deed, to a certain intent, 
did once exiſt, by the anſwer that has been read; which I 
do not rely on as evidence of all the uſes of the deed, but 
as an admiffion that ſuch a deed and uſes, ſomething of 
that nature, once exiſted. The next ſtep is to ſhew ſome 
ground that the deed is loſt; or, being in his adverſary's 
hands, cannot be come at. What I go upon is, that there 
is ſufficient evidence to trace this into the hands of the de- 
fendant, who is the purchaſer of the eſtate, and has him- 
ſelf produced the leaſe for a year, which naturally accom- 
panics the releaſe, and makes part of the ſame convey- 
ance, The parties to a leaſe for year are only thoſe bs 
whom, and to whom the eſtate is granted; not thoſe who 
take by way of particular uſe. This then is a ſtrong foun- 
dation to let the plaintiff in to read this draught, which 
is ſtrongly proved: and there is a caſe in 1 Mad. where 
the copy of a deed not atteſted was ſuffered to be read, up- 
on proof of a loſs by fire, but without further proof. 


Upon reading it, the limitation was to the uſe of the fa- 
ther and his afigns during his life, without — 
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of waſte ; and from and immediately after his deceaſe, if 
his intended wife ſhould ſurvive, and have iſſue of her 
body then living, that ſhe ſhould receive, take and enjoy 
for her jointure, and in heu of dower, a rent-charge of 
20/. per ann. payable quarterly; and from and immedi- 
ately after the deccaſe of them both, and of the longer 
liver, the heirs of the body of them, and their heirs, ſhould 
take one annuity of 20/. per ann. 


Lord CHANCELLOR. 


Before I pronounce my decree, I would be ſatisfied of 
this new practice, that a perſon may declare or avow upon 
a deed, of which he ought to make * par ſetting forth 
that it is loſt; for if ſo, there is no need to come into this 
court upon a loſt bond, fince you may declare upon it; 
which will make a great alteration in the proceedings of 
(3 o this court. Therefore let it ſtand for judgment. 


February 20, Lo RAD CHANCELLOR delivered his 
Opinion. 


Upon the proof the parties have enfered into, it plain- 
ly appears there was this rent-charge originally created in 
x692, though the deed creating it is not produced, and 
ſaid to be loſt : and it appears to my ſatisfaction that the 
contents of that deed are properly proved by the contents 
of the draught : there ſeldom happening ſo good proof of 
the contents of a deed loſt. There is clear evidence that 
the mother of Fauſſet had notice of this ſettlement, and 
creation of this rent, and ſo had the mortgagee in 1705. 
The defendant himſelf producing the very leaſe for year 
upon which that releaſe, whereon the rent ariſes, was 
founded; there being the very ſame deſeription literatim, 
and it recited in all the conveyances. 


There are three queſtions on this caſe. Firſt, whether 
this rent-charge is now exiſting, or is barred or extinguiſh- 
ed in point of law ? Secondly, ſuppoſing it exiſting, whe- 
ther the plaintiff has acquired any right thereto by the pur- 
chaſe on which this bill 1s founded ? Thirdly, it he has, 
whether he is intitled to be relieved concerning it, and 
what that relief ought to be? 


As to the firſt, it depends on the creation of the ſettle- 


ment and operation of the fine; and indeed there is ſome- 
thing 
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thing very particular in the frame of the marriage- ſettle- 

ment and creation of the rent. The principal queſtion 

upon which it will turn is, whether by the deed of leaſe 

and relcaſe there was one rent only, or two diſtin& rents 

of 201. per ann. created ? It is by way of uſe, and exactly 

the ſame rent which is limited before; and though it is not 

ſaid the ſaid rent, the queſtion is, whether it is not a limi- 

tation of the ſame rent, notwithſtanding there are no ſuch 

words of reference? The great objection to it is, that poſ- 

ſebly the wife might have died in the life of her huſband 

and then no rent would have ariſen to her for a jointure, 

ſo that it would have a different commencement from what 

it would otherwiſe have had : but though a difference in 

words it is exactly the ſame. Yet I incline to think theſe 

are two diſtinct rents, from the diſtin manner of creating 

them: but this being a queſtion at law, I have no right to 

bind the defendants without letting them have the judg- 

ment of a court of law, unleſs there is ſpme other reaſon. 

It is plain that the mother of Fauſſet intended to purchaſe 

the whole intereſt, and that it was apprehended this rent- 

charge was barred by the fine. It there were two rents, 

then the fine would be no bar'to the rent to the heirs of the 

body; that being in nature of a ſpringing uſe of the rent, ps 
which was not theneriſen, but a mere poſſibility, and no binty. 
perſon capable of entering, ſo as to avoid the fine within 

the ſtatutes of non- claim; and there cannot be a bar ſo long (391) 
as it is in poſſibility. If but one rent, and this limitation 

to the heirs of the body is conſidered as a further limitation 

of the rent-charge created, then the mother was tenant in 

tail of it; for the word heirs ſuperadded to heirs of the 

in a deed, have no operation at all : and then though it 

was a rent-charge ex proviſione viri, yet the huſband join- A rent- 
ing in the fine, I ſhould be of opinion it was well barred : charge bar- 
and that notwithſtanding it was out of land, and the fine —_ — 
was not of the rent, but the land, which will not alter the gut of 
caſe; for which, if it was neceſſary, there is an authority which it 
in Carter 22, Taylor v. Shaw, that a rent-charge is gone if. 

by a fine of the land; which is this very caſe. This is on 

a ſuppoſition that it ſhould be taken as one rent. 


As to the ſecond queſtion, the plaintiff claims as a pur- 


chaſer for valuable conſideration : and it is an odd pur- 
chaſe, and not to be encouraged ; becauſe it being in their 
mother's life, the vendors were not her heirs ; not having 
it in aQual poſſihility: an odd and unuſual expreſſion of 
Lord Hobart, page 45- But he meant that it was a kind 
of double poſſibility ; the rent-charge might never ariſe —, 
| all, 
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all, or if it did, the two ſons at the death of the mother 
might not be heirs of the body to take it. If they had died 
in the life of the mother without iſſue, the rent had been 
Cheſe inac- gone : if they had left iſſue, other perſons would be intitled 
bility de. to take it by purchaſe: Nothing paſſed therefore by that 
fignable in conveyance in point of law; it being by deed, and no fine; 
equity, And which if it had been levied of this rent, and they had ſur- 
lar form ge. vived their mother, as againſt them it would have operated 
quifte, by ftoppet, binding them and their iſſue. It is true, in a 


Ante, 332. court o 


equity a choſe in action maybe aſſigned, and a poſſibi- 


Vol. 6. lity which has been for a valuable conſideration: and many 


tranſactions have been eſtabliſhed in equity, which could 
not at law, and decrees obtained; and therefore, though 
the admiſſion of the Caffinches is not evidence againſt the 
Fauſſets, againſt the Caffinches it muſt be taken to be good; 
and they will be bound by their agreement: ſo that the 
conſequence is, as againſt them the plaintiff has an equi- 
_ right to this, and is intitled to have the benefit of it 
ecreed, 


Then as to the third queſtion : and the plaintiff, being 

intitled to be relieved againſt the Caffinches, is intitled to 

have a decree to compel them to make a further aſſurance 

to him; which they are bound to do in equity, and alſo to 

compel them to permit him to make uſe of their names as 

his truſtees to recover the arrears at law. - This brings on 

the confideration what further relief the plaintiff is intitled 

to: whether any decree againſt the Fauſſets ? As to which 

the plaintiff having purchaſed only an equity from the 

Caffinches, I am of opinion that purchaſe ought not to put 

the defendants, the Fauſſets, the owners of the land and 

\ thereof for valuable conſideration, in a worſe 

(392 condition, or make them liable to a different remedy than 

Purchaſer they would have been in reſpect to the Caffinches, the ori- 
of an equi- » 

table title ginal owners of the rent. There may be caſes where a 

to a rent- perſon may be intitled to claim an equitable right to relief 

2 againſt other Ro from the nature of the caſe. But that 

law againſt is not the preſent caſe 3 for it operating by wa of agree- 

the owner Ment in equity, the Caffinches are to be confidered as the 

of the land, plaintiff's nx >By and the plaintiff therefore has a right 


claiming in to compel them to permit him to uſe their names to ſue at 
law, which is the common caſe. For if there is a pur- 
chaſer of an eſtate by voluntary conveyance or agreement, 
the truſtees having the legal eſtate will not intitle to come 

into 


contradicti- 
on thereto, 


2 
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into this court againſt other perſons claiming in contradic- 

tion to his right. As to them, it is a legal title, and it muſt R 
be tried at law on demiſe of the truſtees : (e) and ſo the 

plaintiff is intitled to take his legal remedy for this rent. 


But I muſt diſtinguiſh on this part between the Fauſſets, 
all claiming to be purchaſers for valuable confideration 
without notice ; for as to the father, there is clear proof of 
notice of this ſettlement and creation of the rent ; as ap- 
pears on the recitals of his own conveyances, and in part by 
his own admiſſion, and producing the very leaſe for year, 
which makes part of this conveyance, by which the rent- 
charge is created. But as to the wife and fon, it is a dif- nt vill 
terent confideration, and not ſufficient evidence of notice mount to 
to affect them; for the ſuſpicion from the deed's being in notice. 
the hands of the family is not ſufficient ; for ſuch a ſettle- - 
ment as the father made, might be made by the apparent 
owner, without looking into the deeds; and if fo, it 
2 not to (f) notice, unleſs ſomething further is 

ewn. | 


But if no more in the cafe, ſtill the plaintiff ought to be 
left to his remedy at law, againſt both defendants, and 
therefore inſiſts farther he has another remedy againſt the 
Fauſſets, ariſing from the loſs of his deed, the nature of the 
caſe, the neceſſity he is under, if he was to diſtrain and 
avow in replevin, to make a profert in cur. of this deed. 


The loſs of a deed is not * ground to come into a Where on 
court of equity for relief; for if there was no more in the fe- 
caſe, although he is intitled to have a diſcovery of that, — 1 
whether loſt or not, courts of Law admit evidence of the into equity. 
loſs of a deed, proving the exiſtence of it and the contents, 
juſt as a court of equity does. There are two grounds to 
come into equity for relief, annexing an vit to his bill. 
Firſt where the deed is deſtroyed or concealed by the de- 
tendant; and whenever that is the caſe, the plaintiff is in- 
titled in this court to have relief upon the reafon in Lord 
Hunſdon's caſe in Hob. Another is where the plaintiff can- 
not recover at law without making profert of the deed in (3 93 
pleading at law. If a man has loſt a bond, he is intitled 
to come into equity not only for a diſcovery, but to -_ a 

| ORE Mg, gr od cree 


(e) In the caſe of quit rent, where the party has a remedy at law, 
that court will not relieve. 1 Brown 201. 1 Atk. 598. 2 Brown, 61. 


(f) Which ought not to be conſtructive, but ſuch as will make an im- 
preſſion on the memory, 2 Vol. 370, R 
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decree for payment; becauſe he cannot declare without 
making profert, the defendant being intitled to oger. It is 
to be conſidered then whether this caſe is within either 
of theſe two general grounds. As to the firſt there is not 
ſufficient evidence to proceed on that. There might be 
ſome ſuſpicion from the defendant's producing the leaſe for 
a year ; but that is only ſuſpicion, and indeed the very cauſe 
of it takes off part of that ſuſpicion ; becauſe if done with 
intent, it would be fooliſh not to have deſtroyed the other 
part of the releaſe, but as to the other ground, the defen- 
dants inſiſt the plaintiff may do ſo if he makes diftreſs for 
the rent in the name of the Caffinches, (for at law he can- 
not do it otherwiſe) that he may avow, and aver the deed 
to be loſt, and ſo be excuſed from making profert. There 
is no book, caſe, printed entry, or even modern authority, 
where that has been eſtabliſhed to be good pleading. But 


Where pre. in Bloodwink v. Oſborn, Trin. 22 G. 2. in action in cove- 


ert in cur. 


is neceſſary, nan 


t for rent in arrear, there was a long title to the rent, 


and where created in 1656, ſet forth; and then a dereignment to the 


it may be 
excuſed. 


title to the rent brought down in the declaration; and in 
all the material deeds it was ſet forth that the deed was by 
unavoidable accident deſtroyed by fire : to this the defen- 
dant pleaded two pleas, which were two iſſues on the title : 
it was tried before Juſtice Birch, Trin. 1748, and a verdict 
for the plaintiff ; which is the whole of that caſe, and is 
no authority for this pleading ; for the defendant took iſſue ; 
ſo that it was too late to take advantage of it ; for it ſhould 
have been demurred to with ſpecial cauſe, and ſhewn. As 
to the caſe of the King v. Hays, in C. B. in quare impedit, 
it is not yet determined ; therefore if it depended on this I 
never would ſend a plaintiff to law, who comes into the 
court on a plain equity, frequently admitted on the loſs of 
a deed, to try his chance whether the judges would eſta- 
bliſh this pleading. The judges ought indeed to be a/tut: ; 
but the allowing this in pleading will put the defendant 
or plaintiff in replevin, under great difficulty ; which is to 
be conſidered in the letting ſuch new inventions into 
3 therefore Iwill not give countenance to it be- 

ore it is eſtabliſned by the judges. The only caſe having 
a tendency to this, is in 3 Lev. 82, Carver v. Pinkney, 
where the court held a declaration good, quod defendant 
penes ſe habet, without ſhewing the indenture. But there 
was a ſpecial reaſon there, which is not here, viz. the 
ſtatute 29 C. 2. of augmentation, expreſsly enabling the 
vicar, &c. to take a diſtreſs, or bring an action of debt: 
the opinion of the court was, that the plaintiff was enabled 
to ſue by the ſtatute, and might there excuſe profert. 
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But this is not the ground I go on, but on another: I 
am of opinion the plaintiff may ſue in the name of the 
Caffinches without profert. This is a conveyance on the (394) 
ſtatute of uſes ; and the owner of the rent-charge, abſtraQ- p,,jz: not 
ed from the ſtatute, has no right to the poſſeſſion of the neceſſary in 
deed or counterpart ; which has been judged a reaſon to — w 
excuſe the plaintiff in debt or covenant, or the avowant in de —— 
replevin from producing the deed in court, and may plead of uſes. 80 
it without profert. Dy. 277, P. 58. Efes caſe, Cr. F. where the 
217, Lord Huntington v. Mildmay, Cr. C. 441, Stockman PAN 
v. Hampton, and a more modern caſe Carthew 315, Reynel to the deed, 
v. Long; which are ſeveral authorities that in pleading a 
decd under the ſtatute of uſes it need not be ſet out with 
profert in cur'; becauſe the deed belongs to the grantee to 
uſes, and he has no remedy to recover at law from them : 
ſo is Ney 145- But though this is fo clearly eſtabliſhed, I 
know not but when it is conſidered, it may be called a ſpun- 
gy reaſon, as Lord Vaughan ſays. But there is a hetter; 
that the Caffinches not claiming the land but only a rent 
charge, the charters helong to the owner of the land, both 
the ſettlement and counterpart ; the owner of the rent- 
charge not being intitled to the deed ; which is a ſubſtan- 
tial reaſon, and falls within Carver v. Pinkney, becauſe 
another is intitled to the poſſeſſion of the deed 


The plaintiff then will not be under this difficulty in 
pleading, and therefore is not intitled to come into this 
court for want of a deed, to change the juriſdiction for that 
cauſe. But ſtill he is intitled to a decree 3 which muſt be 
firſt a further aſſurance againſt the defendants the Caffinch- 
es : next the benefit of making uſe of their names to the 
diſtraining or taking any remedy at law for the arrears 
ſince the death of the mother. But no attornment is ne- 
ceſſary, becauſe it is a conveyance on the ſtatute of uſes ; 
and if the further aſſurance ſhould be executed before any 
diſtreſs made, or ation at law brought in the name of the 
Caffinches for the arrears, ſo that the legal eſtate of the 
rent will by ſuch conveyance be out of the Cafſinches ; the 
Fauſſets ſhall not ſet it up, or take advantage thereof. 


This is a very conſiderable queſtion at law ; for you may 
drive the defendant to very diſadvantageous iſſues by this 
method. The inconveniencies are ſtated ctearly in Lay- 
field's caſe, 10 Co. 92. As to that, I give no opinion; 
being for the judgment of courts of Jaw : hut this 1s not 
material; if it was, I could have cited Sower/by v. Spar- 
row, B. R. 16G. 2, where upon application to the court 

Vor. I. H h to 
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to diſpenſe with profert becauſe of the inability to give cer, 
the court would not do it, becauſe it was the plaintiff's 
tault to bring his action before he had the deed, and not 
like the caſes where the court could help by imparlances. 
In White v. Montgomery, Mich. 17 G. 2, in debt on bond 
the plaintiff ſaid he could not make proferr, it being in the 
cuſtody of a ſtranger : the court would not excuſe the want 
of oyer. 


(3 9 5) Attorney General. 
I have heard Lord King ſay, that if a perſon pleaded a 
declaration with a profert, and afterward was not able to 


produce it : upon affidavit of its being loſt, he would re- 
lieve him on motion. | 


Lord CHANCELLOR. 


I cannot conceive what Lord King meant by that; for 
that would be a plain error on the record, 


Caſe 175. Vaneſſen verſus South Sea Company, February 24, 


1749-50. 
One defen- P ON a bill by a feme covert againſt her huſband, he 
dant not not appearing, and the whole proceſs being gone 


Abbes through without appearance, the queſtion was, whether 
line of pro- there could be any decree againſt the other detendants who 
ceſs againſt were before the court ? 
him is equal | 
— . — That there could, was cited Parker v. Blackbourn, Pre. 
* outlawry at Chan. go, which went on a ſuppoſition, that if the ſervice 
common of the ſequeſtration had been good, the court would have 
__— gone on. So if a neceſſary party cannot be had, as if he 
de a decree lives beyond ſea; in which caſe the impoſſibility will be 
againſt the preſumed ; whereas here it is ſtronger, being plainly prov- 
r the ſequeſtration being a proof that he cannot 
— brought. In the caſe of Vantyman, Nov. 14, 1728, who 
had heen divorced by a ſentence of Dantzict, and came to 
England, and brought a bill for ſtock, as the huſband of 
his wife, who was a foreigner and beyond fea, againſt her, 
and againſt Scuman the executor of her former huſband, 
and Jacobſon who had a letter of attorney to receive the 
dividends, took out proceſs againſt the wite and Scuman 
who never not ; and obtained an order , that 


: Jacobſon (who appeared and who received the dividends) 
| ſhould 


in the Time of Lord Chancellor HR ͥůUU'kickx. 


ſhould pay him 00. to carry on the ſuit; againſt which 
order Facob/on ſhewed cauſe, The Maſter of the Rolls ſaid; 
&* That motions of this kind for money to carry on a ſuit 
were not to he encouraged, unleſs where for a ſum appear- 
ing due in all events : this motion appears to be a fort of 
diſtreſs on the detendants here : can one who is a foreig- 
ner, who has a demand only againſt a foreigner, by chang- 
ing his place and coming to England, be intitled to come 
againſt a foreigner ? It is ſaid he may, becauſe the proper- 
9 is in England; but the plaintiff is not without remedy; 
or he might certainly ſue at Dant ict even for their por- 
E in England and in the caſe of Styles, Lord Somers, 
y a decree here, affected an eſtate in Holland. But this 
court will not order money to be paid unleſs ſo much ap- 
pears to be paid in all events; and here are not proper 
parties.” There it was a decree againſt them ſubſtanti- 
ally, and therefore neceſſary they ſtiould be before the 


court; and Lord King agreed thereto : but the Maſter of 


the Rolls ſaid he did not know how far the court would go 
in a caſe of neceſſity, to prevent a failure of juſtice ; which 
is the caſe here. The plaintiff has proceeded as far as he 
can ; and the conſequence of bringing a new, or amended 
bill, would be only to charge that the huſband is beyond 
ſea, and cannot be brought before the court. 


| Lond ChAxNxcELLOR. 


I will tell you what ſtrikes me: The Company are in na- 
ture of truſtees, ſo as to admit or deny a transfer on regu- 
lar grounds : ſuppoſe it was a private truft ; undoubtedly 
as the courſe of this court ſtood before 5 G. 2, for want of 
appearance, though you had to to a ſequeſtration, 
you could not ſet down the cauſe to be heard againſt the 
defendant who did not appear. But Pre. Chan. 9g does 
import that you might ſo far take advantage of having pro- 
ceeded againſt the defendant, that you might have a de- 
cree againſt the other parties ; ſo that it would not go off 
for want of parties. This is in the caſe of a private truſ- 
tee. I ſhould think your inference from that caſe in Pre. 
Chan. right ; becaule agreeable to proceedings at common 
law: where notwithſtanding a joint cauſe of action, if one 
will not join, proceſs muſt be againſt his companion to 
ſummons and ſeverance, and then he muſt proceed alone. 
Suppoſe a joint cauſe of aQion againſt two, it is brought 
againſt both, one will not appear: there may he a proceſs 
to outlawry againſt him; and judgment againſt him who 
does appear, reciting the out/awry 3 which is conformable 
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to this caſe, The whole line of proceſs againſt the huſ- 
band is equal to the proceeding to outlawry at common law. 
I ſhould think it ſufficient to enable the praying a decree 
againſt the company ; which is the import of that caſe, if 
the proceſs there had been regular. It is proper therefore 
to recite in the drawing up the deeree, that you had pro- 
ceeded againſt the huſband to a ſequeſtration, and then go 
on againſt The Company. 


The cauſe ſtood over to conſider how to frame the de- 
cree. 


Caſe 176. Aſton verſus Alton, February 26, 1749-50. 
Ante. 264. N eſtate, including the manſion-houſe and park, was 


Joinrreſs ſettled on Lady Aſton for her jointure, without im- 
gives leave peachment of waſte except in 3 down houſes and 


2 — felling timber; remainder to her fon Sir Thomas Afton for 


der forlife, life, without impeachment of waſte generally: remainder 
without to truſtees to preſerve contingent remainders; remainder 


impeact- to his iſſue in tail: remainder to his eldeſt ſiſter, (the now 
waſte, to defendant) and ſo to the other ſiſters, in tail. 


cut rimber 
— — Sir Thomas the eldeſt ſon himſelf was tenant for life of 
he dying the greateſt part of the eſtate, without impeachment of 
without it. waſte + and wanting a ſum of money, the method thought 
— 4 re- on to raiſe it was by felling timber on the eſtate of which 
ver in tal, he was remainder man, without impeachment of waſte. 
havin | 
quieſced in Sir Thomas dying without iſſue, his ſiſter becoming te- 
and encou- nant in tail, brought an action to recover treble damages 
doing, han and the place waſted, and had a verdi@ : and for a perpe- 
be.reſtrain. tual injunction to ſtay the proceedings thereon, was the 
ed from preſent bill by Lady A/ton. 
bringing 
—_ _ For Plaintiff. Though it was formerly donbted, whether 
gainſt the the words without impeachment of waſte meant more than 
Jointreſs, a defence againſt the action of waſte : it is now held, that 
it gives the property in the things cut down to the tenant 
( 3 97) for life during his poſſeſſion. The court leans againſt per- 
miflive waſte, and will not ſuffer one to make another an- 
ſwerable for what is done with his conſent. Suppoſe one 
builds on another's land with conſent ; the court will not 
permit that land to be recovered on which the building is, 
looking on it as a fraud: the defendant had clear notiee of 


the intention to do this; nor did ſhe make any comm 
or 
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for ten years, but ſuffered her brother to receive the benefit : 
ſhe had notice of the general right that ſhe was to tucceed 
upon his death without iſſue; but ſhe had alſo knowledge 
of the particular eſtate. A court of equity will preſume 
the conſequences of law upon knowledge of the fact; 
which knowledge is plain from a bill brought by her in 
1725, claiming a portion in that very ſettlement, 


The reading which bill, as ſhe was at that time an infant, 
was objected to. 


Lord CHANCELLOR. 


Though it cannot be read on the part of the plaintiff, 
to ſhew the allegations in that bill as evidence againſt the 
infant: yet it may be read to the ſuſequent proceedings on 
that bill after ſhe came of age. 


For plaintiff. The defendant by her anſwer admits, 
that Sir Thomas might acquaint her that his mother had 
been ſo kind as to give him that leave to ſell ſome timber 
upon her eſtate for life, which he intended to do : that ſhe 
ſaid ſhe was ſorry his necefſities were ſuch as obliged him 
to ſell it, as it would deface the beauty of the place. It 
was farther proved, that upon being told he had telled great 
part of the eſtate ; ſhe anſwered he might cut down every 
ſtick, and that her mother told her that, to ſet her at vari- 
ance with her brother. The timber was felling tao years 
after her marriage; neither ſhe nor her huſband ann 
to the court to ſtay the removal of it. There was a way 
by which the mother might have given Sir Themas this li- 
berty, viz. by making a leaſe for gg years to a ſtranger, 
if ſhe ſo long lived, and ſurrendering her frechold to Sir 
Thomas, which would have extinguiſhed her eſtate for life 
in his; and then by virtue of his own eſtate, he might 
have cut down the timber. | 


For defendant. The acquieſcence is nothing ; for though 
ſhe was tenant in tail, the action at law could not be 
brought during the meſne tenancy for life, until it is ſettled 
whoſe property it would be, it cannot be known whether 
trover would he for it, nor could a bill in equity be brought 
to reſtrain what is done already: nor a bill for a ſatisfacti- 
on, that depending on the trover ; for a bill for tatisfaQi- 
on cannot be brought where rover lies not. The plaintiff 
is not to be relieved a+ in the cafes of penalty: this hill 
muſt be founded on the defendant's being intitled in point cf 


law : 
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law : the tenant for life, to be intitled to the property in 
th: timber cut down, muſt be in poſſeſſion of that very 
eſtate : if it was an expreſs agreement, it might be plead- 
ed at law to the action. The defendant had not ſufficient 
kaowl-dge of his own right, whether it was a remainder 
1. tail or for life, to do this. It is not determined whether 
ſuch a ſurrender as is mentioned would be good; whether 
ode eſtate for life could be extinguiſhed in another; and 
that would have brought the Freehold and inheritance 
nearer to the defendant. The preſent caſe is like that 
determined by your Lordſbip laſt year, between the ſame 
parties. 


n 88 — 
> 
— — — 2 - — — 


— I 


, 


Lorr CHANCELLOR. 


This is a pretty extraordinary demand made by the de- 
fendant, to recover not only ſingle damages (this is no ob- 
jection to the action) but alſo the treble value againſt the 
plaintiff ; of which it does not appear the plaintiff receiv- 
ed one ſhilling advantage; but it was taken for granted 
that Sir Thomas, the brother of the defendant, had the 
ſole benefit of ſelling this timber. It is plain from whence 
this controverſy has ariſen, and it is unfortunate ; but that 
will not be the meaſure of fight between the parties; for 
courts of law and equity muſt determine on the grounds of 
that right, let the motives of purſuing it be what they will. 
After the brother's death, it was found out in point of law, 
that this was waſte committed with the mother's conſent 
during her eſt :te for life, of which no advantage could be 
taken during the meſne eſtate for life. The queſtion is, 
whether this court ſhould permit that advantage to be taken 
at law or relieve againſt it? And I am of opinion there 
ought to be relief; for there is evidence either of an ex- 

(399) preſs conſent by the defendant to her brother's cutting 
down the timber, or a general tacit conſent or encourage- 
ment on her part to do it: and if that was given during 
the life of her brother, as circumſtances then ſtood, it 
would be very unreaſonable to ſuffer her or her huſband at- 
ter the brother's death, and upon a change of circum- 
ſtances by the value of the timber becoming greater, to 
take advantage of it. Sir Thomas was in poſſeſſion of the 
greater part of the eſtate, on which he might have cut 
down without account ; and though unmarried, being 
young and likely to have children, conſequently whatever 
information the defendant had, it was not a matter ſhe laid 
great weight upon. It might be a confiderable queſtion 
whether, if timber was blown down or cut by a —_ 1 

wo 
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would belong to him in whom the eſtate was veſted in re- 
mainder, or the tenant for life. Probably I ſhould think it 
would belong to him in whom the eſtate was veſted : I 
ſhould incline to think ſo from the reaſon of the thing : 
though not determined by any judicial determination. 
* When ſhe was firſt acquainted with it, which I preſume 
was before her marriage, ſhe did not go to her mother, or 
object thereto, or tell Sir Thomas he had no power to do ſo. 
She knew ſhe had ſome right to take this eſtate ; whether 
of inheritance or not, if he died without iſſue. The an- 
ſwer imports ſhe was ſorry he ſhould do this to his own pre- 
judice, not her's : but it reſts not there; for the evidence 
imports that ſhe acquieſced with this power given her bro- 
ther (and it is not material whether hefore or aiter her mar- 
riage ; for though after marriage, it would be evidence 
againſt herſelf z) ſhe conſidering him as the head of the 
family, from whom ſhe might expect favours ; and would 
not enter into a conteſt with him for ſuch a remote chance, 
which might induce him to hurt the other part of the eſ- 
tate of which he was in poſſeſſion. I do not rely on 
its being an expreſs agreement, which might be plead- 
ed at law, if ſo; but that it was an acquieſcence and en- 
couragement, which is ſufficient to indemnify the mother. 
What equity againſt the executor of her brother in Trover 
or other action is not the queſtion : but that ſhe ſhould have 
taken advantage of the illegality of the act at the time it 
was illegal. It does not clearly appear, whether ſhe knew 
her's whe remainder in tail or for life: it is not very ma- 
terial that ſhe did not know that ſhe was tenant in tail ; for 
if ſhe was tenant for life, ſubje& to waſte, (for if without 
impeachment of waſte it would be very material,) there is 
a great difference between a remainder of an eſtate falling 
into poſſeſſion with timber upon it, and, when ſtripped 
thereof ; for tenant for life is intitled to the loppings, &c. 
It is determined here, that where there is tenant for life, 
remainder for life, remainder to the firſt and every other 
ſon of the laſt remainder man ; if the firſt tenant for life 
ſubje& to waſte commits waſte, the ſecond tenant for life 
may bring a bill in this court to ſtay waſte, which cannot 
he demurred to. Dayrel v. Champneys, Eq. 46. 4co. and 


I takes it, the court would do this to benefit the inheritance, 


where the law would not admit the action of waſſe to be 
brought +. In this caſe the mother might have let Sir 


Thomas have this liberty with great caſe, although the de- 
a fendant 


® This was ſaid to have been alſo Lord Corwper's opinion in the Earl of 
Lindſey's caſe, 
7 So determined by his Lordſhip in Parrot v. Parrot. 
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fendant had objected to it by the method mentioned; for 1 
take it the firlt eſtate for lite might be extinguiſhed by the 
other: as in Perk. 113, A. title Surrender, which gives the 
reaſon for it, and is a good authority; and Bro. title Sur- 
render 17. Then conicquently Sir Thomas might have done 
this lawfully ; and no one could have called him to ac- 
count for it; and the mother would have had the rents 
and profits of the eſtate for 99 years if ſhe ſo long lived; 
and the frechold's being nearer to the defendant would be 
no advantage; for the difference of having a naked free- 
hold or an eſtate for gy years in the mother, is fo flight that 
it is of no conſequence. Then when this is the caſe, after 
this length of time, and the brother's death, this court 
ſhould not permit this advantage to be taken againſt the 
brother's executor. But the point I go on is, that her 
conduct was an encouragement to draw the mother in. 
There is no ſimilitude between this and the caſe I deter- 
mined lait year. I went there as far as | could, to aflift the 
preſent defendant, the plaintiff there. "The ground I went 
upon was, that the plaintiff there had no evidence of her 
own, but was forced to read the mother's anſwer, which 
turned out againſt the plaintiff : whereas here is plain evi- 
dence, if not of an actual agreement, of an acquieſcence 
lcading the mother into this. 


The injunction therefore already granted ouglit to be 
made perpetual. But no coſts at law or in this court; for 
I queſtion whether on either fide things were fully under- 
ſtood : and I believe there were ſome miſtakes ; which 
ought not to turn ſo much to the benefit of one fide, and 
prejudice to the other, C 


of 4 
Caſe 177. Cocking verſus Pratt, March 7, 1749-50. 


Sir Jahn Strange, in the abſence of LoD CHANncELLOR. 


Agreement 7 FELF# dying inteſtate left a widow, and a daughter 


lati . a 
diftribation of then an infant; who four months after her coming 


of perſonal Of age, enters into an agreement with her mother concern- 
eltate {ct a- ing the diſtribution of the perſonal eſtate; which agree- 
ade, tho ment is afterwards ratified by the daughter's huſband ; who 
_ ratified; the q . , r. 

value ap- After the death of his wife brings a bill as her adminiſtra- 
praring to tor, to ſet aſide the agreement, and to have a diſtributive 
vs greater ſhare out of the father's perſonal eſtate, to the amount of 


3 what his wife was intitled to. 


the time cf 
agreement, The 
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The mother inſiſted on this agreement as a defence 
againſt going into an account of the father's perional eſ 


tate. 
Mafter of the Rolls. 


The plaintiff's bill is proper; and the right of the par- 
ties the ſame as if his wife was alive. The queſtion is 
what was in view on each fide. The daughter clearly did 
not intend at the time of the agreement to take leſs than 
what by law ſhe was intitled to, her two-thirds of the va- 
lue: though what that was did not clearly appear to her; 
but ſhe then thought what was ſtipulated for her was her 
tull ſhare. Though there is no very great evidence of un- 
due influence, yet the court will always look with a jealous 
eye upon a tranſaction between a parent and a child juſt 
come of age, and interpoſe if any advantage is taken. 
The mother plainly knew more than the daughter; and 
only ſays in general, ſhe believes ſhe concealed nothing 
from her. Whether there has been ſuppreſſis veri is not 
clear upon the evidence. But there is another foundation 
to interpoſe, viz. that it appeared afterward that the per- 
ſonal eſtate amounted to more; and the party ſuffering will 
be perinitted to come here to avail himſelf of that want of 
knowledge; not indeed in the caſe of a trifle ; but ſome 
bounds muſt be ſet to it. The daughter would be intitled 
to 5 or Gg. more; which is very material in ſuch a ſum 
as this, and a ground for the court to ſet it right : the 
daughter did not a& on a compoſition, as wanting to marry, 
and to have ready money: but took this as her full ſhare ; 
and if it appears not fo, the court cannot ſuffer the agree- 
ment to ſtand, As to the ratification and releaſe by the 
huſband ; he was as much in the dark : this eſtate there- 
tore ſhould be divided as the law directe, and the agree- 
ment ſet aſide. ? 


In this caſe was cited Griffith v. Frapwel, June 26, 1732, 
where one died inteſtate, leaving two ſiſters, the plain- 
tiff 's wife and the defendant's wife: the latter firſt 
got adminiſtration, and prevailed on the other to ac- 
cept of an agreement for her ſhare. There was 2 
further agreement, that the plaintiff*s wife ſhould 
have a further ſhare, reciting that it was intended ſhe 
ſhould have an equal ſhare, and that there ſhould be a 
decree for that. "The plaintiff afterward diſcovered 
the eſtate to be a great deal more, and brought a bill 
of review ; aud both the decree and agreement were 
ſet aſide. 


Longuet 


_— 
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Caſe 178. Longuet verſus Scawen, March 10, 1749- 50. 


Grant of IR Thomas Scawen had created a term for 99 years if 
annuities he ſo long lived, out of ſeveral eſtates, of which he 
_ — was tenant for life; and being debtor to Samuel Suynſen 
* 3 for 6600“. made thirteen ſeveral grants; 12 of gol. per 
tion and Ann. and 1 of 60/. per Ann. to S. Swynfen, his heirs and 
diſcharge of aſſigns, for the natural life of Sir Thomas Scarven, to be 
— 2 iſſuing out of the ſeveral lands and tenements, which in a 
repurchaſe certain indenture, prepared and intended to be the ſame 
and redeem date, are demiſed to truſtees; which conveyance was by a 
g ſextipartite deed of the ſame date, by two ſeveral terms, 
part of the in ſatisfaction and diſcharge of the ſeveral ſums, that as 
perſonal &f- long as Samuel Swynfen ſhould quietly hold theſe premiſſes, 
tate of the unmoleſted by Sir Thomas Scawen, upon the truſts and to 
stante. the ends mentioned therein, according to the intent of it, 
Sir Thomas Scawen (hall not be perſonally liable, nor be 
ſued in law or equity, nor his goods, &c. to be liable, to 
the payment ot theſe annuities : provided always and 
agreed that it ſhall be lawful for Sir Thomas Scawen in ſatiſ- 
faction and diſcharge of the ſeveral ſums from time to time 
to repurchaſe and redeem the ſaid rents at the ſame price, 
upon notice given on any of the four quarterly days on 


which they became payable during his lite. 


Then there was another clauſe in the declaration of the 
truſt of the former term for 99 years, which was aſſigned 
on truſt for the better ſecuring the annuities and debts be- 
fore provided for ; indemnifying them againſt any meſne 
charges that might be brought on the eſtate ; ſubject never- 
theleſs to the ſame equity of redemption as above. 


Samuel Swynfen having made a, will, in which there was 
a clauſe obliging his heirs at law to ratify and confirm his 
will, and execute a releaſe of any claim to his real eſtate, 
otherwiſe to take nothing out of his real or perſonal eſtate, 
died : which occaſioned a controverſy, between his heirs 
at law, and thoſe claiming under the will, concerning theſe 
annuities, 


For plaintiffs. Theſe annuities muſt be conſidered as 
perſonal eſtate, and falling into the reſidue, however limit- 
cd; for it limited to heirs, heirs muſt be taken according 
to the ſubje@ matter, and mean executors. They iſſue out 
of a chattel, and a frechold cannot be carved out of a 

chattel ; 
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chattel; for the ſtream cannot riſe higher than the ſpring 
head. As to the nature of the tranſaction, it is a ſecurity 
for money, there being a clauſe of redemption : and this 
was the only method, being tenant for life, in which he 
could do it, viz by granting annuities, giving greater 
than the legal intereſt, which may be done this way. 
Then by the rules of this court the money mult be paid to 
the repreſentative of the perſonal eſtate ; which rule was 
not eſtabliſhed immediately; the condition being to be per- 
formed to the heir, in point of law: but it is now ſettled 
that it is part of the perſonal eſtate ; this court conſidering 
it was a debt or incumbrance; and therefore though the 
mortgagee cannot compel a redemption, the heir at law of 
the — has a right to compel the executor to apply 
the perſonal in caſe of the real: as in Howel v. Price, Pre. 
Chan. 423, 477, of a Welch mortgage; in which the rents 
and profits are to be received without account till the mort- 
gagor pays the money: although courts of equity have in- 
terpoſed where the rents and profits have greatly exceeded 
the intereſt, becauic ſuch are in nature of an + ixnan con- 
tract. If then it is a debt on one ſide, it muſt be a credit 
on the other, and to be conſidered as a ſecurity for the 
money lent. Nor ſhould it be left in the power of a third 
perſon, Sir Thomas Scawen, to determine whether it ſhould 
be real or perſonal eſtate of Swynfen, as that might open a 
door to colluſion either wi:h heir or executor. But if the 
court ſhould think it real eſtate ; yet from the particula- 
rity of this will, the heirs at law are obliged to convey to 
the uſes therein ; for as by the general rule of the court, 
there is no occaſion for the teſtator to provide that a clai- 
mant under his will ſhould not diſturb his will, he muſt 
— meant ſomething farther than the bare confirming the 
will. 


For defendants. This is to be conſidered as the real 
property of Swynfen both in law and equity : the annui- 
ties are redeemable only on notice to the heirs and payment 
to them; by which alone can Sir Thomas Scawen be inti- 
tled to the repurchaſe ; for it is only a purchaſe, with li- 
berty to repurchaſe. Nothing can be redeemable but a 
mortgage; to which two things are neceſſary ; a debt due 
to the mortgagee from the-mortgagor, and an eſtate as a 
ſecurity for the repayment : and there is a clear diſtinction 
between a mortgage and a repurchaſe, as in the latter there 
is no debt due: the neareſt caſe is that of a Velch mort- 
gagee, but not applicable to the preſent ; there the expreſs 
contract being that the party ſhall have a right to — 

or 
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for ever; which being part of the agreement entered into, 
may be made uſe ot ; nor will a court of equity relieve 
againſt it. And a Welch mortgagee is always ſuppoſed to 
be put into poſſeſſion immediately. | 


Lord CHANCELLOR 
Not always. 


| For defendants. In redeeming an old Welch mortgage 
a the court does not look for the perſonal repreſentative to be 
made a party: the clauſe of redemption was inſerted for 
1 (404) benefit of Sir Thomas Scawen only, and not as a ſecurity ; 
1 for to that it is neceſſary a debt ſhould be owing and ſub- 
| ſiſting; the deed ſuppoſes: the entire debt is diſcharged 
WP | and gone, and then the clauſe of redemption is inconſiſt- 
ent. It muſt be conſidered therefore as a purchaſe of theſe 
annuities, not as a ſecurity. There can be no debt, be- 
; cauſe no remedy for it ; for during theſe annuities Swynfen 
07 or his executor cannot bring an action for it, or come here 
; for a redemption or a fore-cloſure ; and therefore Sir 
| Thomas Scawen can have no power to compel a redemp- 
tion; for it ought to be reciprocal. Although other per- 
ſons might put a period to the intereſt of Swynfen in theſe 
annuities, that will not make it the leſs real property; 
like the intermediate intereſt deſcending on an heir at law 
till the happening of a contingency on which an executory 
| deviſe is to take effect: till when it ſhall have all the pro- 
4 perties of an inheritance,” of a baſe fee; which ſhall not 
=. be varied by the poſſibility of having a period: the money 
1 ought in this caſe to go to the heir at law, as in the caſes 
44 of eviction, where the ſatisfaction ſhall go to the perſon 
+ evicted. As in M*Kenjie v. Robinſon, Merch 18, 1741, 
's where a real eſtate purchaſed was deviſed to the teſtator's 
14 brother; which proved a bad title in the teſtator: it be- 
\Þ came a conteſt between the deviſee and the perſonal repre- 
4 ſentative, and jt was inſiſted to be the ſame as if the teſ- 
tator had never laid out his money. Your Lordſhip held 
that the money came in lieu of the other; and that the 
perſon who would have the eſtate, had the title been good, 
ſhould have the money. So in Coventry v. Carew, July 
1742, where the teſtator deviſed a real eſtate which was to 
come to him in exchange for another : the exchange was 
refuſed ; and it became a queſtion how the intereſt in the 
teſtator's eſtate ſhould go? Your Lordſhip held it ſhould 
go in the ſame way as the eſtate in lieu of it would have 
gone. It is a general rule that once a mortgage, and al- 
ways 


| 
) 
; 
| 
- 
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ways redeemable, and cannot be made irredeemable : 
whereas this is irredeemable, if Sir Thomas Scawen does 
not think fit to redeem it; by the expreſs contract and 
proviſo of the deed the party is to be paid the arrears of 
the annuity up to the day of redemption, and then to be 
paid the whole money, which is 10/. per cent. what the 
court will never allow: It is to be confidered therefore as 
a purchaſe, ſubject only to repurchaſe 3 not as a mort- 
gage or redemption. 


Lord CHANCELLOR. 


The general queſtion is whether theſe annuities, now 
made part of the eſtate of Swynfen of one ſpecies or ano- 
ther are to be conſidered in this court as real or perional ? 
Several queſtions have been made : Firſt in reſpe& of the 
eſtate out of which granted. Next in reſpect of the re- 
deemable nature of the annuities. Thirdly, ſuppoſing 
it real, and conſequently deſcendible to the heir at law, 
not only in point of legal eſtate, but in point of intereſt 
and right, whether the heir at law, within the clauſe 
obliging him to confirm and ratify the will, ſhould not be 
obliged to releaſe ? which laſt queſtion I have poſtponed till 
the opinion is — upon the ſecond, to ſee if it be mate- 
rial or no: and upon that ſecond queſtion, I am of opi- 
nion that in the eye of this court theſe annuities ought to 
be conſidered as part of the perſonal eſtate of Samuel 
Swynfen ; and if now gone to the heir at law, he is to be 
truſtee for the executor and the perſonal eſtate ; which will 
depend on the nature of the agreement entered into, and 
of the grant or the ſecurities. 


Firſt conſidering the tranſaction whence it aroſe : origi- 
nally there was a gebt to Suyafen : in what manner ſecur- 
ed does not appear, nor is it material. Swynfen was deſi- 
rous of having a further and better ſecurity, as it is called 
on one fide : on the other a ſatisfaction and diſcharge of 
that debt. The method taken to do this was not by grant- 
ing lands or any thing abſolutely to Swynfen, but by divid- 
ing the debt into ſo many parts, applying them to the par- 
ticular annuities granted; turning it into a purchale of fo 
many annuities ; the meaning of which wes for the con- 
venience of Sir Thomas Scawen, that he might redeem any 
one of theſe annuities on payinent of the money : other- 
wiſe there is no ſenſe in it; for it is equally for the benefit 
of Ssuynſen to do it by one grant as by ſeveral. It is true 
that Sir Thomas Scawen had parted with the beneficial > 
tere 
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tereſt by that truſt term : but a dry naked freehold in no- 
tion of law ſtill ſubfiſted in him. He by poſſibility might 
have outlived the term ; and granting the annuities during 
his life was a grant out of the freehold to Swynfen pour 
auter vie, determinable by the death of Sir Thomas Scawen, 
and would iſſue in the confideration of law partly out of 
the freehold : but during the exiſtence of the prior term, 
the profits of the annuities and of the eſtate, which the 
truſtees covenant to apply for that purpoſe, mult ariſe out 
of the ſeveral terms for years; which, though not deci- 
five, is an ingredient to — how they tranſacted it, and 
that the terms were what they relied on. I agree that be- 
ing by way of grant by the owner of the naked freehold 
during life, it will operate out of that, after determina- 
tion of the ſeveral terms; but undoubtedly the perſonal 
part and chattel intereſt was that out of which the annui- 


ties were to ariſe. 


Then comes the great queſtion, whether they are real 

— or perſonal? which * nr. on the conſideration whether 

againſta they are redeemahle and as ſecurities for money : and they 

contra for are clearly ſo. There is indeed a diſtinction in the na- 

— ture of the tranſaction, between a power of redeeming 

where made and of repurchaſing, obtained by uſage, which governs 

at the ſame the ſenſe of words. But it is well known that the court 

zime 35 dieglearns extremely againſt contracts of this kind, where the 
grant, and $,. g x 

endeavours liberty of repurchaſing is made at the ſame time, conco- 

to make it afmitant with the grant, as it muſt be conſidered in this 

redemption q caſe; being part of the ſame tranſaQion z the court go- 

ing very unwillingly into that diſtinction, and endeavour- 

(406) ing if poſſible to bring them to be caſes of redemption. 

Although it is a different thing where the contract for li- 

berty to repurchaſe is after a man has been ſome time in 

poſſeſſion of an eſtate, and acting as owner under 4 pur- 

chaſe: But this is clearly a power of redemption in Sit 

Thomas Scawen, from the words and frame of the deed 

itſelf, In the proviſo, which in point of law is in Sir 

Thomas Scawen, repurchaſe and redeem are uſed ſynony- 

; mouſly : afterward it is called an equity of redemption, 

though before it is a legal condition. As to the objeQion 

that no mortgage (which imports a ſecurity) is without a 

debt, and that theſe dehts are declared to be paid and diſ- 

charged : it is true thoſe words are uſed in the beginning 

of the deed, and afterward in the proviſo of redemption : 

but that was in reſpe& of the diſcharge of the perſon of 

Sir Thomas Scatwen, ſo long as the truſtees ſhould receive 


the profits to apply to the annuities, as appcars from the 
clauſe 
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clauſe immediately preceding the proviſo. As to there be- 


ing no debt, becauſe no remedy: I agree there is no reme- 


dy for it by Jwynfen or his executor ; but that does not per 


differ from the caſe of a Welch mortgage; which is a per- 
petual power of redemption, ſubſiſting for ever, and the 
mortgagee cannot compel a redemption or a forecloſure ; 
in which Lord Cowper declared there was a debt, and as 
ſuch determined it ſhould be paid out of the perſonal 
eſtate of the mortgagor in exoneration of the real. It a 
perſonal thing on one fide, it muſt be ſo on the other, and 
muſt be due to the mortgagee or the repreſentatives of his 
perſonal eſtate ; for there is no poſſibility in the law of 
England to make a debt real, though in the law of Scot- 
land there is ſuch a thing as an heritable debt: therefore it 
muſt be a perſonal debt on the other fide : nor will it dif- 
fer, that the mortgagee had not taken an actual poſſeſſion. 
It is true this court conſiders length of time even in theſe 


| caſes to avoid inconveniences ; but ſtill from the nature of 


the contract they continue redeemable during the continu- 
ance of that condition. Therefore the redemption of theſe 
annuities is properly compared to a caſe of that kind, of a 
redemption of a Welch mortgage. The cales of eviction 
are of a different conſideration. It is true in general, that 
the court does not look for the perſonal repreſentative to be 
made party to a bill to redeem an old Welch mortgage: 
that is to excuſe the want of parties ; the court leaving 
them to controvert the matter hetween themſelves. But 
that would not -determine the queſtion, which would re- 
main the ſame, whether not to be conſidered as perſonal 
eſtate? and I think in the caſe of a recent Welch mortgage 
the rule is the ſa. ne. It is true the power ought to be reci- 
procal ; but that is anſwered by the caſe of the Welch mort- 
gage; Lord Cowper holding that there is no power in the 
repreſentative of the mortgagee to compel mortgagor to 
redeem or forecloſe, the contract being of a different 
nature. Suppoſe the grantor had in the life of Suynſen 
given notice, and paid the money ; undoubtedly that mo- 
ney would have been part of the perſonal eſtate of Swynfen, 
and gone under the direction of the will. Then whether 
the money was paid in his life, or to his executor or heir, 
that will not vary the right, which will be ſtill the ſame : 
and there is weight in the argument that otherwiſe it would 
be in the power of Sir T homas Scawen the mortgagor to de- 
termine the queſtion between the executor and the heir, 
whether this ſhould be confidered real or perſonal eſtate ot 
Swynfen. As to the allowing 10 per cent. that queſtion 15 


not material between the preſent plaintiff and defendant : 
ic 


In a Wh 


mortgage 
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it may come to be material hetween Sir Thomas Scawen 
and the repreſentative of Swynfen, when he comes to re- 
deem; but the queſtion as to theſe is, whether redeema- 
ble or not ? If redeemable whether it helongs to the real 
or perſonal eſtate ? and I think the latter, and to be ac- 
counted for as ſuch. 


I will not enter into the other queſtion relating to the 
condition in the will ; which is capable of a good deal of 
argument. But I may fay on that part of the caſe, that 
what the heir at law contends for is contrary to the teſta- 
tor's view. | 


Caſe 79 · Brown verſus Pring, March 12, 1749-50. 


Intereſt, in SUSANNAH BROWN by deed poll depoſited in the 
contradic- AZ hands of the defendant 4oo/l. which, after ſome parti- 
coma cular directions, ſhould be for the uſe and accommodation 
not im- of the plaintiff her grandſon, if he ſhould not be ſuffici- 
peached for ently provided for by his truſtees daring his minority, in 
—— ſuch manner as the defendant pleaſed; with a clauſe that 
as was truſt the defendant, his executors or adminiſtrators, ſhould not 


money. be chargeable with intereſt. 


The grandſon, now at age, by his bill prayed that the 
defendant ſhould account for the intereſt of this 400ʃ. 


It was inſiſted that the repreſentatives of Suſannah Brown 
could not demand intereſt in contradiction to the contract, 
which was not impeached for fraud. 


It appeared that 200l. part of this was the plaintiff's own 
money which had been recovered in a clauſe wherein the 
(408) defendant had acted as folicitor for Suſannah Brown, and 
in which decree there was a particular direQion for placing 
out the eſtate, part of which this was, at intereſt for bene- 

fit of the infant, the now plaintiff. 


Lord CHANCELLOR. 


I never ſaw ſuch a deed as this. It is in the nature of a 
teſtamentary diſpoſition ; the meaning was to make the de- 
fendant a truſtee in nature of an executor : and the eſtate 
of the teſtatrix is put into the hands of the executor dur- 
ing her life, and to lie without intereſt : which indeed 


may be done, if perſons will, with their eyes open, and 
no 
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no fraud or impoſition: but it is an extraordinary tranſac- 
tion, and ſpeaks an extraordinary influence. As the deed 
is not impeached for fraud, I cannot carry it farther than 
to make him anſwer intereſt for 2001. truſt money; for 
which I think he ought, as he knew it to be ſuch; and 
though it is objeQed that an executrix or* truſtee, as Su- 
ſannah Brown was with regard to this money recovered, 
may pay it as they pleaſe, making themſelves liable : that 
is true in general. But wherever I find a ſolicitor in a 
cauſe, in which an infant is concerned, and in which there 
is a direction for placing out that infant's money at inte- 
reſt for his benefit, who receives the money from the exe- 
cutor or truſtee ; I will make that ſolicitor pay intereſt for 
that money, let his contract with his client be what it will. 
He knew that 200. was part of the eſtate of the infant, 
which he knew (for he muſt know what the decree was) 
his client ought to have placed out at intereſt, and yet 
takes it to lie without intereſt : for that 200/. therefore he 
ſhall anſwer intereſt at 4 per cent. 


The bill alſo prayed an open account of all the tranſac- 
tions between the plaintiff and defendant atter the grand- 
mother's death, and to ſet aſide ſeveral accounts. 


Lord CHANCELLOR. 


Here was a continuance of the ſame influence over the Account. 
grandſon, obtained and preſerved by very wrong means. 
Nothing tends more to the deſtruQtion of young perſons, 
than being ſupplied with more money than what their pa- 
rents, who have the proper authority, or guardians, or this 
court, if none are appointed, allow. If his guardians were 
niggardly, there ſhould have been an application to this 
court to increaſe his maintenance, which 1s very frequent. 

But the firſt account is ſaid to be an agreement or compo- 

ſition of a cauſe; which indeed the court favours; and 

will not, upon the queſtion whether cither party is in the 

right or wrong, overhaul an agreement by parties with 

their eyes open and rightly informed. But here was clear- 

ly impoſition in ſtating this account : however the moſt 
beneficial way to all will be to let this account ſtand, _ 0 ) 
general libert to the plaintiff to ſurcharge and falſity. But 409 
all the other pretended accounts, mult be ſet aſide from the 
objeQions to the Items therein; which are ſuch as to in- 

duce the court to go tarther than to ſurcharge and falſify. 

Here is one Item for all law charges.” Another, what 

you pleaſe for bill of fees and diſburſements ;? withcut ny 
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bill brought in; and a groſs [tem it is; ſuch as I would 
have ordered to be ſet afide, if done with one of advanced 

age. Item © for the riſk run in money laid out:“ where- 
as there was no riſk. Had he advanced his own, he had 
run great tiſk, and would have deſerved to have loſt it. 
This 1s miſrepreſented to the plaintiff on his coming of 
age; which infeQs the whole; and from that time a gene- 
ral account muſt be directed. 


Caſe 180. Wright verſus Wright, March 15, 1749-50. 


Deviſe of 7 IG HT deviſed to his two daughters Mary and Sa- 


land to two , . W-, 
13 raub, and their heirs and aſſigns, lands in Dcwn- 


their heirs: ham ; but if either of them ſhould marry without conſent 
if either of his executors, the daughter ſo marrying ſhould have 


—— only an eſtate for life therein: if either of them ſhould die 


conſent, ſhe unmarried, his ſon Robert, or his heirs, ſhould take it to 


ſhould have him and his heirs ; paying 5001. to the other daughter. 
only an eſ- 


— Robert in 1728 in the life of both his ſiſters made a con- 


died un- veyance that, whereas his fiſters were intitled to the poſ- 
married, ſcſſion and rents and profits thereof during the lives, and 
8 tin immediately after their death he was under the ſame will 
mould take intitled to the reverſton thereof to him and his heirs, in 
it ro him conſideration of natural love and affection and advance- 
13 „ ment to his ſon George, he conveys and grants all that and 
Io — to all other lands, Ic. whatſoever, whereof he, or any one 
the other. in truſt for him, has any eſtate either in law or equity in 
Robert in poſſeſſion, reverſion or remainder, and which he had any 
__— right title, claim, or demand to under the will of his fa- 
conveys all ther in Downham, 

right,claim, 

3 Robert died in 1731, Sarah died unmarried in 1744, 
younger ſon This bill was brought by the eldeſt ſon and heir at Jaw of 
in conũde- Robert to have this eſtate on payment of 500. to the other 


ration of daughter Mary, who had niarried with conſent. 

love and af- 

ſection and IO : R . 
. plaintiff. The intent upon the will was, that if 
vancement, either daughter died unmarried, in order to preſerve this 
and dies: eſtate, the proviſion before intended ſhould he turned into 


ft 8 : k 
— pecuniary portion; to the benefit of which contingency 


ried, the o- Robert ſnould be intitled, if alive when it happened: if 
ther marries not, his heir ſhould ; taking by deſcription of the perſon, 
— e not by deſcent as deriving through his anceſtor. So that 
heir at Nobert had not even a poſſibility during the life of his ſiſ- 


law of ters. But if he had, he could not Gi'poſe of it. 2 Roll. 
Robert can- F Ab. 
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Ab. 48. A. and Bifhyp v. Fountain, 3 Lev. 427. The only not claim 


inſtance where the aſſignment of a poſſihility in equity has 
been fully eſtabliſhed is only the poſſibility of terms: but . 


even that is not allowed but for valuable conſideration : contradict. 


Thomas v. Freeman, 2 Fer. 563. But as to a poſſihility on to the 
ariſing on a frechold eſtate, it is never allowed. Beſide, nveanceé. 


he was deceived in his grant, not knowing how his inte- 
reſt ſtood; ſuppoſing his fiſters were but tenants for life. 
— But though a court of equity might make this good in 
the = of a purchaſe for money; yet not in the caſe of 
a child, 


For defendant. Whenever this contingency happened, 
it was given to Robert and his heirs z for or means and : 
which contingency deſcends ; and the plaintiff can only 
claim it by the limitation to him and his heirs ; and then 
Robe t might diſpole of it. Springing uſes could not exiſt 
at law betore the time of H. 8. the rule of law was that 
choſes in action ſhould not be aſſignable, to prevent conteſts, 
and preſerve the poſſeſſion of the terretenant; all which doc- 
trine appears in Lampet's caſe, But when executory de- 
viſes . ſpringing uſes came to be ingrafted in the law, 
the court has leancd to ſupport the diſpoſition of contin- 
gent intereſts. (g) In Heben v. Trevor, the ſon of the 
late Maſter of the Rolls contracted to ſettle what ſhould 
deſcend to him from the father; Your Lordſhip decreed 
that he ſhould perform it: though that was not in Ye and 
much leſs than a contingent intereſt. So was Beckly v. 
Newland; which ſhews this court conſiders even mere poſ- 
ſibilities on the foot of contracts, ſhould be performed, and 
will carry aſſignments into execution, as it will contracts. 
If then a court of equity will do this for a legal conſidera- 
tion within the ſtatute of Elia it will for that which is a 
conſideration in equity only, viz. a natural conſideration 
for no aſſiſtance is given in this court to a purchaſer that 
is not given to a wife or child, againſt the heir eſpecially, 
executor or volunteer. As in a deviſe of copy hold; the 
want of ſurrender whereot makes it as void a deviſe at law, 
as this aſſigiment is void at law. So in powers defectively 
executed; and whether provided for or net, is immaterial 
here, the father being the judge of it. In Harvey v. Har- 
vey, where Mr. Harvey came to have the z cgution of a 
power for the addition of her jointure; Your Lordſhip 
decreed ſhe had a right to have it ſupplied whether pro- 

1i 2 vided 
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vided for or not, againſt a remainder man under a ſettle- 
ment. 


Lord CHANCELLOR. 


This is a claim by an heir at law againſt the act of his 
anceſtor, done for what this court calls a valuable conſi- 
deration in the ſecond degree, by way of proviſion or ad- 
vancement for a younger child. There are two queſtions. 
Whether Robert had ſuch a contingent intereſt, or right, 
or poſſibility, in the lands in queſtion as by any act in 

( 41 I) the conſideration 'of this court he could _— aſſign or 
diſpoſe of ? Secondly, ſuppoſing he had ſuch a contin- 
gent intereſt as a poſſibility is properly deſcribed to be, 
_— in fact he has conveyed it by the deed he has exe 
cuted 


As to the firſt : I think he had ſuch as he could diſpoſe 
of under certain terms and circumſtances, though not in 
all events whatever. Whether this poſſibility was in him, 
depends on the disjunctive words in the will: and I am of 
opinion he muſt take as through his anceſtor, and as heir. 
It is a miſwriting therefore; and or ſhould be conſtrued 
and; which is a frequent conſtruction ; as in a deviſe or 
grant to ane or his heirs; to hold to him and his heirs : 
it is a fee. As to the nature of the intereſt here given; 
the will is very oddly worded : what might miſlead them 
into that recital in the deed was, that if the eſtates were 
turned into eſtates for life, he would have a veſted re- 

Poſſibility mainder. But it was ſtill an executory deviſe, not a re- 
affignable mainder on a fee given before; and in a reaſonable com- 
10 £9% 2 Pals of time, of the life of the daughters, will thereby go 
or Vdiua- . . . . — 
ble conſide- to Robert and his heirs: in which caſe if the firſt perſon 
ration; ard dies before the contingency happens, his heir takes by de- 
love and ſcent through him, not by purchaſe. (h) But that is ſtill 
rr in notion of law a poſſibility; which though the law will 
conſiderati- not permit to be granted or deviſed ; ſtill it may be releaſed, 
on inthe as all forts of contingencies may, to the owner of the 
ſecond de- land. The reaſons of the lau's not allowing ſuch a diſpoſi- 
gree, an . 
operate by tion, which this court will, are moſtly very refined: and 
way of Lord Cowper ſays in Thomas v. Freeman, theſe ſort of no- 
agreement, tions would not have prevailed now. But however the 
—_ bs law muſt be taken as it is. There was a wiſe reaſon 
like the cafe in the law's not allowing a right to ſue to be aſſigned: that 
it 

(h) 11 Mod. 127, 152. 2 Rol. Rep. 129. 4 Co. 66. 10 Co. 50. Poſ- 

fivilities of perſonal eitates are deviſeable, as well as aſſignable, in equity. 


Fearne, 439, Pollexf 44, 2 Freem, 250. 9 Mod, 101. 2 Wms. 608. 1 
Wms. £72. 3 Wms. 132. | 
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it tended to champerty and maintenance to paſs debts into the of defeQive 

hands of the more powerful to oppreſs lower people. Vet execution 

it is now eſtabliſhed in this court, that a choſe in action may of 

be aſſigned for valuable conſideration, and this may be re- copyhold 

leaſed as a choſe in action may: and then why may not it without 

be put into ſuch a ſhape as to be diſpoſed of to a ſtranger, arent. 

or to make him truſtee for a ſtranger ? This court admits 

the contingent intereſt of terms for years to be aſſigned for 

valuable conſideration, though the — docs not; and far- 

ther permits them to be diſpoſed of by will: as in Mind v. 

Jelly, 1 Will. 572. But that depends on the ſame reaſon 

as a bequeſt of a choſe in action, viz. that the court will not 

ſuffer an executor or adminiſtrator with the will annexed, 

to claim in contradiction to the will; and beſide will make 

it good in the caſe of a conſideration: as in Theobald v. De- 

fay, in the Houſe of Lords 1729, which was the ſtrongeſt 

| caſe; being an act of a ſeme covert; and yet it was eſta- 

bliſhed : and I ſhould not doubt in the caſe of an aſſign- 

ment of a term for years, not for money, but for a youn- 

ger child, this court would make it good againſt the 

other children, and the executor or adminiſtrator. But 

this is ſaid to be a contingent intereſt or poſſihility of an in- 

heritance, and that there is no caſe of making that good: 

as to which, there is no difference in the reaſon of the ( I 2) 

thing between that and the allowing of an aſſignment of a 4 

poſſibility of a perſonal thing or chattel real: the heir muſt 

take by deſcent- and ſuggeſtion from the anceſtor. Then 

conſider how far the caſes have gone of Beckley v. Newland 

and Trevor's caſe. The latter goes a great way. There 

was an agreement on marriage to ſettle all ſuch lands as 

ſhould come by deſcent or otherwiſe from his father; which 

this court carried into execution, notwithſtanding an ex- 

pectancy of an heir at law in life of his anceſtor is leſs than 

a poſſibility. It is ſuch as he may bind himſelf: in law, 

the heir may levy a fine of lands in the life of the anceſtor, 

which will bind by e/foppel after deſcent to him. So there 

is a method of conveying, that is, preventing a claim 

againſt it; and fo here he may releaſe. In that caſe it was 

made good by way of agreement for valuable conſiderati- 

on: then ho does an aſſignment differ from it ? An aſ- 

ſignment always operates by way of agreement or contract; 

amounting in the conſideration of this court to this, that 

one agrees with another to transfer, and make good that 

right or intereſt ; which is made good here by way of 

agreement. So was Beckly v. Newland, which was as lit- 

tle to be favoured as any caſe whatever. I agree that to 

ſome purpoſes, the preſent conſideration is not ſo W 
| 2 that 
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that for money. If the queſtion came to be between the 
child fo advanced for love, &c. and a creditor bond fide, 
the equity of the creditor will be ſuperior to that of the 
child : but as againſt any claiming voluntarily from the 
father, as executor, adminiſtrator, or heir at law, it is a 
confideration, and only made fo in the fecond degree, 
where the queſtion is with a creditor who is a purchaſer. 
Then why does not this operate by way of agreement? 
Suppoſe the father had entered into a contract with his ſon, 
that in conſideration of natural love and affe ction, and the 
:dvancement he was naturally bound to make for him, 
he agreed for himſelf and his heirs this younger ſon ſhould 
have the .lands when the event ſhould happen, the heir 
would he hound ; and upon a bill brought inſt him the 
court would have decreed it on the foot — equitable 
conſideration, and within the caſes of making good defec- 
tive exccutions of powers, anda deviſe of copyhold without 
ſurrender, This 1s the ſame thing, though not m that 
ſhape ; the court not laying weight on the manner, but 
the ſubſtance. If that was the confideration in Harvey v. 
Harwy, there was a much ſtronger obje ction thereto ; for 
there was not a colour of an attempt to make it good. But 
] agree with the plaintiff that this would not have been 
good by a will, and I think all theſe caſes of perional 
things differ from caſes of real eſtate ; in which, if not well 
deviſed in point of law for want of a legal manner of ex- 
ecuting the inſtrument or of power in the deviſor, the heir 
may claim in contradiction to the anceſtor, in a different 
manner from exccutor or adminiſtrator, who muſt claim 
according to the will. | 


The next queſtion is, ſuppoſing this ſo whether he has 
in fact aſſigned or conveyed? That he intended it is no 
doubt; although it is aukwardly drawn: it was taken for 
granted that arab would die unmarried. He has taken 
upon him to convey every thing: though he has unlucki- 
ly left out the moſt proper word poſſibility. It is true, he 
has no immediate claim or demand; but the word claim 
may deſcribe it in preſenti or futuro; and there is a co- 
venant for further aſſurance. This therefore 1s well de- 
ſcribed; and it is incumbent on this court to make the 
moſt liberal conftruQion for its taking effect, becauſe it is 
in the caſe of a younger child. | 


The plaintiff therefore has no right to this redemption 
for pool. as he claims by his bill: but it muſt be diſmiſ- 


ſed with coſts, 
Attorney 
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Attorney-General verſus Scott, February 23, 
| 1749-50. 


WO hills were brought relating to the ele & ion of a 
miniſter for the pariſh of Leeds. 


By a decree of Lord Chancellor Bacon, twenty-five of the 
principal inhabitants of the pariſh were to preſent and elect 
a proper perſon ; being thereby appointed truſtees to meet 
for that purpoſe within four months afterthe death of the in- 
cumbent ; with directions to keep the truſt filled up: and 
this preſentation by them or the major part of them was to 
be approved of by certain aſſiſtant preachers, 


The laft incumbent died in February 1745, but it hap- 
pened that by the death of Sir William Milner, one of the 
truſtees, a ſhort time before, there was then an equal 
number of truſtees, who, upon notice given in the 
church to conſider the method of proceeding, met 22 
March 745. The candidates propoſed were Mr. Scott 
and Mr. Kirkfhaw. They were equally divided, twelve 
againſt twelve, fo that then there was no election. Thus 
it reſted till the latter end of July 1746 ; when one of the 
truſtees who voted for Kirk died : upon notice of which 
Auguſt 6th, the friends of Scott determined to meet on the 
7th ; at which meeting ſeven of them were preſent in per- 
ſon ; and five more by proxy, and figned the preſentation 
of Scott ; which they ſent to the other truſtees, who did 
not think fit to ſign it. EXT 7 


The firſt bill was by Scott, as princjpally concerned, 
and the truſtees voting for him; the end of which was fin- 
gly to eſtabliſh his election, and to compel the other truſ- 
tees, who differed, to join in the preſentation of „cott, to 
make an effectual legal preſentation to the Archbiſhop ordi- 
nary of the dioceſe, to compel an induction. 


The ſecond was an information at the relation of Kirk- 
Sato, and ſeveral other inhabitants of the pariſh, to eſta- 
bliſh an election ſet up for him in the inhabitants of this 
pariſh at large, and for a regulation of the charity. 


Lord 


Caſe 181. 


Prefentati- 
on to a liy- 


— 
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Truſtees 
having 
right to 
clect and 
preſent ; all 


CASES Argued and Determined 


Lox CHANCELLOR. 


The firſt bill muſt be firſt determined; for if Scott had 
gained a right under his election, it puts the other out of 
the caſe. 


This is one of thoſe caſes, which proves the wiſdom of 
the general eccleſiaſtical conſtitution of this country in 
veſting the right of collation to a living in general in the 
biſhops of the ſeveral dioceſes, or in the patron of the par- 
ticular church ; which 1s ſuppoſed to ariſe from endow- 
ment; which may be by accident, And it appears that 
when people to amend in particular caſes go out of that 
general rule, it is commonly attended with inconvenien- 
cies. In ſpeculation, the election of miniſters by the people 
ſounds well, but it is not to be fo conſidered as in Repub- 
lic Platonis; and it is plain that ſome inconveniencies 
ariſe, either with had effects in the manner or circum- 
ſtances of that election, or with law ſuits, as in this caſe, 
by going out of the general rule, to create a particular be- 
nefit to the pariſh, 


As to the election of Scott, that depends upon what was 
done at the two meetings: and on the beſt conſideration I 
can give, I ſee no ground in law or equity to ſupport his 
election. It may be unfortunate for this pariſh, when ei- 


not joining ther of theſe, to whoſe character there is no ohje&ion, 


the preſen- 
tat ion, not 
valid in 
point of 
Law, 


might have made a very proper miniſter. But the court 
muſt conſider the queſtion of right. It is admitted on all 
ſides, that in point of law the preſentation of Scott has been 
invalid; and the law is certainly ſo; and therefore a quare 
impedit brought on that toundation conld not be maintain- 
ed ; all the truſtees being in point of law jointenants of 
this advowſon : and then the ordinary is not compellable to 
accept the preſentation ; for' he may refuſe or accept it. 
This bill therefore is brought to ſupply the defect of that 
preſentation in a court of equity, infiſting that there is 
ſufficient ground for that, and to compel the other truſtees 
to join in the preſentation. If the election is not good in 
point of law, it is incumbent on a court of equity to ſee 
that every thing was rightly tranſacted in that election. 
There may be a caſe in which an election might be in 
ſtrictneſs of law regular, and yet ſuch circumſtances might 
be in it, as would not induce a court of equity to compel 
the other truſtees to join in it; for whoever comes into a 
court of equity to ſupply legal defects, muſt come on _ 
| table 
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table grounds, and ſhew every thing to be fair, which Ido 
not ſee here. This brings it to the queſtion whether here 
has been a ſufficient valid election of Scott? What I ground 
myſelf upon is, that the decree requires not only a preſen- ( 41 5) 
tation, but election; which puts an end to what was inſiſt- 
ed upon, that this being but a preſentation, if any one or 
two of the truſtees had met and ſigned an inſtrument or re- 
preſentation, they might have ſent it about to the houſes of 
the others: But the decree requires a previous election; 
in order to which there muſt be a meeting and aſſembly. It 
happened fortunately for the pariſh, that at the death of 
the laſt incumbent the number of truſtees, which it was 
intended ſhould be odd, was then equal: the duty of elec- 
tors at meeting was to ſee and hearthe propoſal of any can- 
didate that ſhould offer; and to judge of their merits, and 
offer reaſons as to their fitneſs. I confider what was done 
ſubſequent to the death of the truſtee who voted for Kirk- 
ſhaw, and the meeting on ſeventh of Augu/?, really and in 
fact as carrying on the former election; and ſeveral ob- 
jections have been made to this meeting and this act. 


As to the firſt ohjection, that the meeting was held af- Truſtees 
ter the four months: that I am of opinion is not ſufficient ; _— 
for though it is true there is ſuch a direction in the decree, n ee 

et that is only directory; and if all the ſurviving truſtees tion to pre- 

ad met after the four months on a proper ſummons, it ſent in ſuch 
would be very good; and proper to he compared to the 3 
caſe of the Borough of Landſdotun in Roll. Abr. which has — : 
been ſince held to be law, where the election was to be by and they 
a ſelect number within eight days, and they did not meet may — 
till long after : it was held only directory, and that by —_ 8 
their conſtitution they had a general power of electing. aiſuſage is 
So here, the truſtees having the advowſon in them, it was an evidence 
incident to that legal eſtate veſted in them, it was not in- C_ 
tended to take away that right; and the ground was in that , — of 
caſe, that the words were affirmative and not negative. — con- 

itution 
that aroſe 


The next objection is, that there was no approbation of y convent. 


aſſiſtant preachers, as required by the decree : but I am 

opinion that is not an objection to this election. It is true, 
that it is a direction by conſent in that decre* : But it has 
not been obſerved for a long time; and plain that from the 
Refloration to this day there has been no regard to it. This 
was a truſt, a right, a patronage, veſted in them for bene- 
fit of the pariſh ; not ſo as to create a devolution to the pa- 
riſhioners in general; for the ſenſe of the decree was to 
avoid that, As this direction was for the benefit of the 


pariſh, 


r 
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pariſh, and aroſe by conſent, it may be laid aſide by com- 

mon conſent : and the general diſuſage is an evidence of 

ſuch conſent to lay aſide that part of the conſtitution as uſe- 

leis. It is to be compared therefore to the caſe of a preſum- 

cd by-law. Where in a corporation the election is veſted 

6 in the corporation in general, on particular circumſtances 

(41 ) annexed, and afterward that election veſted in a ſelect 

number, and thoſe particular circumſtances diſcontinued 

A by-law the courts of law will preſume an ancient by-law to vary 

EE 4 the conſtitution ; the law allowing a preſumed by-law in 

writing, which does not appear, in order to ſupport it. So 

here will I preſume a common conſent of the truſtees and 

pariſhioners to lay aſide that cuſtom, and will not throw 

that imputation upon all the elections made in this pariſh 

ſince that time, and on the ſeveral Archbiſhops who have 

inducted fince, as being invalid and contrary to that truft ; 

for that I mult ſay, if 1 ſay this election is void for want of 

theſe aſſiſtants. And indeed very unneceſſary was it to 

have them: nor does it appear to have ariſen from the 

opinion of Lord Bacon, but by common conſent ; and 

may be laid aſide by conſent, of which this long uſage is 
evidence. 


The next objection is from the nature of the thing, that 
what was done then was no election; and it does not ap- 

ar that it was; the evidence reſulting only to be a meet- 
ing agreed to be had by theſe twelve, including their prox- 
ies, to confirm thoſe votes given before, not to conſider of 
new candidates, and to go to a fair regular election, but by 
taking advantage of the death of that truſtee. And it has 
not the nature, quality or appearance of an election. 


Notice of But ſuppoſing it had; the next objection is, that there 
2 was not ſufficient notice of this meeting; to which two 
tion, where anſwers are given: that none was neceſſary; and next 
neceſſary. that if it was, there was ſufficient. I am clearly of opini- 
on, that in order to an election under this conſtitution and 
truſt, notice of the meeting for election was neceſſary : 
from the nature of an eleQion, which muſt be free, and 
at which all perſons who have a right to appear ought to 
have an opportunity to be preſent, to effectuate the ends 
of it. It is fo in all eleQ:ons in corporate bodies, whether 
to be made by the corporation at large, or by ſclect num- 
bers: unleſs where an election is to be at a charter day, 
fixing a particular day; for there every member is bound 
totake notice of that day. But if no charter-day notice 


mult be given; and that, whether the perſons who are 
to 


— 
— _ ; | 


— 
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to meet and att are all on a par, and of equal authority; 
or whether there is a preſi hung perſon or not. It muſt be 
given, either a ſpecial notice or a general, eſtabliſhed by 
uſage; it is not material which; tor if it is ſuch an act as 
amounts to notice, it is ſufficient, It cannot be ſaid the 
major part of theſe twenty-four could have met where they 
pleaſe, and gone to an election, and bound the reſt : the 
major part may mect indeed, and bind the whole; but not 
without notice, at any time or place; for the conſequence 
then might be, that thirteen might meet, and ſeven of 
thoſe thirteen would bind the whole twenty-four. But it is 
ſaid, that hy this decree, there is no direction concerning 
notice; no perſon whoſe particular duty is to give it; 
which is true: and for that a caſe in Carter is cited. But 
it is not to be compared to the caſe of a condition, which 
ſtands on a different foundation; for wherever there is a 
condition in a will or ſettlement, it isa quality of the 
right, of which the perſon taking under it is bound to 
take notice. It is true that a caſe may be put in which 
they may differ ; and ſome be for meeting at one time and 
place, and others at another. I think thoſe truſtees who 
firſt give notice ſhould take place; and it is hard to ſup- 
poſe their notice ſhould be given at the ſame inſtant. It is 
properly compared to an arbitration : ſuppoſe a reference to 
five arbitrators z the major part of whom are to mect and 
determine; they may meet and bind the reſt, But that 
muſt be upon the others having an opportunity to meet. 
Vet in that caſe all theſe objections ariſe; none having 
more authority to give notice, than the others : the firſt 
notice ſhould take place. But the law requires it ſhould be 
given; and ſeveral caſes have been before this court, where 
ſuch an election of miniſters, or for any other purpoſe, be- 
ing veſted in a number of truſtees, it is always required. 
Next the evidence inſiſted on of a ſufficient notice taken in 
its fartheſt extent, is not ſufficient : the law preſumes per- 
ſons meet to elect the act reaſonably ; and that the reatons 
and arguments offered by one would iafluence the others : 
therefore the not giving an opportunity to one to meet, 
avoids the election, as has been frequently determined. 
Other candidates might be propoſed ; which ought to have 
been taken into conſideration ; and the majority of the 
whole number might have agreed therein; tor I am not 


(417) 


to preſume they all intended to adhere to their former 


opinion. 


Another 
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Truſtees Another objection, which deſerves conſideration, as I may 
3 be obliged to give ſome directions about it, is as to the 
proxy to Proxies: firſt that by law no proxy ought to be admitted 
voteina to vote. Next, that if they ought, there was not a ſuffi- 
perſonal cient number to give Scott a majority, by making up the 
8 number twelve; for that one of the proxies vote was void, 
ara ba 5” as the perſon who gave him a letter of attorney appeared 
himſelt. There is no evidence that proxies were admitted 
before in this election: but the truſtees agreed among 
themſelves to vote by proxy ; and if it reſted on that, and 
they had met regularly, they might, I doubt not, have 
made proxies to ſign the preſentation; for it is true that a 
truſtee who has a legal eſtate veſted in him, may make an 
attorney to do legal acts: and I ſhould have been unwil- 
ling to avoid the election upon that head, if it had been in 
purſuance of that agreement; but it was not ſo. Here is 
a perſonal truſt ; the decree has directed the election ſhould 
be by the truſtees or the major part : if then the truſt muſt 
be executed by the major part, which requires judgment, 
there is no inſtange where a truſtee is allowed to make a 
proxy to vote in a perſonal truſt of this kind : the truſtees 
were themſelves to judge of the qualifications of the can- 
didates, and could not delegate that judgment to others, but 
(41 8) ought to exerciſe it themſelves. Then as to the next, I 
doubt whether that proxy did ſubſiſt to give a vote, and 
ſhould have thought it was determined by the party's meet- 
ing, but it is not neceſſary to give an opinion about that. 
I think theſe proxies, ſo far from being the better for the 
name of the particular perſon for whom they are to vote 
being given, they are the worſe for it ; the truſtee, who 
does fo, determining himſelf without hearing his brother 
truſtees. On theſe reaſons the election of Scott is not to 
be ſupported : conſequently that bill muſt be diſmiſſed ab- 
ſolutely. 


en infor- As to the information, that is not to be diſmiſſed, whe- 
— ther what is prayed is properly prayed or not ; for though 
mittee, the particular relief prayed is wrong, the information by 
though the the Allorney General is not to be diſmiſſed, if that charity 
relief pray- wants any direction. Then it prays the eſtabliſhing the 
ad he 5, Popular election of Kirk/haw ; which I cannot do, being 
any direc- Contrary to the ſenſe of Lord Bacon's decree z which is, 
tions neceſ- that for the more orderly and peaceable election, it ſhould 
tary. Ante, be in this manner, the cure being great, and the pariſh 
. large; pointing out the reaſon of veſting the election in a 
Parker, particular number, and directing that the truſt ſhould be 
kept filled up; this inſtitution being merely to avoid a pre- 

7 ſentation 
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ſentation at large. Then a court of equity will not ſay 
that ceſlui que truſt ſhall preſent, contrary to this truſt; 
nor unleſs compelled to it by a plain abſolute right, eſta- 
bliſh a popular election of a miniſter in this large pariſh ; 
which is the worit way of nominating ; and what all courts 
ſhould avoid if poſſible: there is no ground, at leaſt in a 
court of equity, to ſay there is a devolution upon the pa- 
riſh at large. My opinion then is to do what the truſtees 
ſhould have done; to direct the number of truſtees to be 


Where the 
right to at- 
fet a mi- 
niſter 
ſhould not 


filled up properly, and then to goto election: agreeable to devolve on 


the caſe of the Attorney General at the relation of Kinver pa- 
riſb in Staffordſhire v. Foley, in the Houſe of Lords, in 
which I was of counſel. Foley had from the heir of the ſur- 
viving truſtce got a conveyance to himſelf of the term: 
the queſtion was whether the advowſon of the pariſh was 
not in truſt for the pariſhioners ? and it was lo held by Sir 
Toſeph Fekyl, and by Lord Macclesfield on a rehearing ; 
the court taking it that by the extinction ot the truſt there 
was a devolution to the pariſh, and directed an election to 
the pariſhioners ; which was had, as popular elections are, 
with great confuſion. There was after that election an 
appeal to the Lords, December 1, 1721; who reverſed 
both decrees, and were of opinion, that though it was ori- 
ginally a truſt for the pariſh, an abſolute power was veſted 
in the truſtces of nominating ſuch a miniſter as they or the 
major part ſhould think fit, in order to avoid the inconve- 
niencies of a popular election; and would not ſuffer upon 
the notion of a reſulting truſt that thoſe inconveniencics 
{ſhould ariſe again; declaring that the ſurrender to Foley 
was a breach of truſt ; and theretore, the old term being 
merged in the inheritance, a new term ſhould be created, 
and veſted in thirteen new truſtees to be approved of by the 
court, who ſhould go to the election of a miniſter. This 
was to avoid the inconveniencies this pariſh is now run- 
ning into: it was admitted throughout that it was a pur- 
chaſe by the pariſh by contribution, as it is in this; and 
though all the truſtees were extinct, yet to preſerve the 
intent the Lords gave that direction. That was a very 
ſtrong caſe, and a very realonable and right one; and the 
reaſon of it falls in with this, though this is rather ſtronger, 
as the decree provides lor the continuance of the truſtees ; 
which was not ſo there. The clection of Kirithaw there- 
tore alſo is void, and the information, ſo far as it prays 
that, ought alſo to be diſmiſſed. 


As to the remaining regulations: firſt as to the aſſiſtant 
preachers, I ſee no reaſon for them; next as to 2 direction 
dor 


the pariſh 
at large. 
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for a ſubſequent election, I will direct two meetings of the 
truſtees ; the firſt to fill up the whole number to twenty- 
five, and to appoint a ſubſequent meeting, and give notice 
thereof in writing to all the truſtees, + It I make an order 
that the miniſter ſhould read ſuch notice after prayers, I 
cannot compel him to do it : hereafter therefore, for the 
more regular election, the truſtee named firſt in ſuch deed * 
of truſt ſhall, within 14 days after avoidance, ſend ſuch 
notice to every one of the reſt. | 


In the argument for Kirkhaw was cited Attorney Ge- 
neral v. Davy, January 24, 1740; where three per- 
ſons being to chuſe a chaplain for Sanford near 
Crediton, the queſtion was whether two could no- 
minate without all concurring ? and that his Lord- 
ſhip held in general the three ſhould concur. But 
the uſage might be different : that though it ſhould 
come out, that the choice by two might be good 
on the foot of the uſage; yet the third having a 
right to be preſent muſt have notice, which he did 
not appear to have had. | 


In the preſent caſe there was an appeal to the Houſe of 
Lords from this decree, which was affirmed by conſent, 
And February 18, 1750, it was moved to make the judg- 
ment of the Lords a ſtanding order of this court. 


Lord Chancellor (aid, it was neceſſary to do ſo, where 
the Lords vary or reverſe a decree of this court, becauſe 
it is to be carried into execution here: but he never knew 
it ſo drawn up, when the decree was affirmed by conſent : 

(42 0) and deſired the Regi/ter to ſec if he could find a precedent 
of that kind, and it ſo, to draw it up in that manner. 


Caſe 82. Avelyn verſus Ward, March 19, 1749-50. 


8 FENCEAN LDRLING deviſed his real eſtate to his 
condition ot brother Goddard Urling and his heirs, on this expreſs 
2228 condition, that within three months after his deceaſe, he 
— ſhould execute and deliver to his truſtee, a general teleaſe 
months af. in full words, of all demands which he might claim on his 
ter teſtator's eſtate or any part, for what cauſe ſoever. But if his bro- 
death, if ther ſhould neglect to give ſuch releaſe, the ſaid deviſe to 


not r at * * * 
over, 3 him ſhould be null and void to all intents, and in ſuch 
ther 
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caſe he deviſed it to Richard Ward and his heirs and aſſigns in life of 


for ever. 


He gave ſome bequeſts to his ſiſter : and in the end of ſcend to 
the will there was a clauſe, that what was given to God- heir at law, 
dard Urling and his ſiſter ſhould be taken in full ſatisfaction ge 
of the claims and demands which they or either of them over; it not 
could make on any part of his real or perſonal eſtate z and being a 
upon this expreſs condition, that the ſiſter and her huſband 4 condi. 


and the brother, within three months after his deceaſe, ex- 


ecuted a general releaſe of all manner of actions, cauſes limitaticn. 


of action, debis, claims, challenges and demands whatſo- (i) 
ever, in law or in equity, againſt his truſtee or his repre- 


ſentatives, of, in, to, and out of his eſtate, real and per- 
ſonal. 


Goddard Urling the firſt deviſee upon this condition, 
who happened to be heir at law, died in life of the teſta- 
tor. 


For defendant Richard Ward. The teſtator by expreſs 
words intended nothing ſhould deſcend to the heir at law; 
and the eſtate never veſting in Goddard, the queſtion is, 
whether the limitation over can take effect? Which will 
depend on the diſtinction, if it is on a precedent limita- 
tion, which by what means ſoever being ſet out of the way, 
the limitation over may take effect: or upon a preceding 
condition or contingency ; for then it cannot, unleſs that 
condition firſt happens or exiſt ; as in deviſe of an eſtate 
if A. goes to Rome. That it meant the former, appears 
from the nature of the deviſe, as well as from general ob- 
ſervations of the will : and in that caſe, if the precedent 
eſtate determine any other way, the limitation over always 
takes effect; as in a limitation for life, remainder in tail 
to the firſt and every other fon, remainder over : though 
the firſt ſon never came in eſſe, the remainder takes effect. 
Suppoſe a gift to one for lite, and after his death remain- 
der over, if forfeiture, &c. determines it, it goes over : 
A gift to a Monk, and after his death over: it goes over 
immediately. So that it is immaterial whether de ermined 
on the event in view of the grantor, by death, or being 
void ab initio nor is the order of the words of giving a 
precedent or ſubſequent, limitation confidered. In Jenes v. 
IVejicombs, Lord Harcourt held the deviſe over good, 

though 


(i) 3 Lev. 125. 2 Str. 1092. Fearne 400. Dovglas 63, : Wils, 107+ 
3 Burr, 1624. Talb. 44. 3 Atk. 3r;. 
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though the firſt 1 never took effect. The 
ſame will came in queſtion again in Andreus v. Fulbam, 
upon the term, June 20, 1738, in B. R. when Lee C. J. 
delivered the opinion of the whole court, ** that the limi- 
« tation over to the ſiſter was good, and that the deviſe to 
« the infant being ineffeQtual was out of the caſe, and the 
law the ſame, whether the deviſe immediately preceding 
the limitation over was originally void, or became fo by 
e non-exiſtence or non-entity of the perſon ; for that 
« ſince the law allows ſuch a limitation over, it allows the 
waiting for it: that it was an executory limitation, 
e which are all on ſome contingency on the failure of a 
« preceding limitation, and none of them takes in all the 
© ways of W et it was the ſame thing. Nor was it 
&« neceſſary the deviſe to the ſiſter ſhould take effect imme- 
* diately, and that the caſe of Glaſcock v. Warren in Cam- 
« berbatch was diſtinguiſhable from that caſe.” But in 
Fonnereau v. Fonnereau Your Lordſhip ſaid the record of 
that caſe could not be found ; and therefore it is of ſuſpi- 
cious authority. This being the determination upon the 
leaſchold part of the eſtate, an ejectment was brought in 
C. B. on the real eſtate between Roe v. Wicket, where the 
opinion of Willes C. J. and the reſt of the court, except 
Forteſcue J. (who differed, but did not hear the argument) 
was, That it might be either a limitation or a condition 
but the queſtion was, whether when an eſtate is deviſed 
* on three contingencies, the deviſee ſhall have it though 
cc none of them had happened; and this in diſheriſon of 
an heir at law; another contingency having happened, 
« that no child was born; as to which there was no direc- 
tion in the will, which was caſus omiſſus; and the rule 
« was, that an heir is not to be diſinherited but by expreſs 
words or neceſſary implication : ſo that upon this ground 
« the deviſe could not take effect; that it was given over 
© on a contingency not happening: and that Andrews v. 
« Fulham, being a determination upon the leaſchold, was 
< (diſtinguiſhable ; the plaintiff there had aſſented to the 
„ deviſe over, and therefore was concluded: and that 
there was a difference of conſtruction between the leaſe- 
hold and frechold, becauſe of the favour ſhewn to an 
„heir at law.” The parties not being ſatisfied with this 
determination upon the freehold, by which it was diſtin- 
guiſhed out of the two former cales, another ejectment 


was brought between Gulliver v. Wicket in B. R. _ 19 
2. 


* Lord Chancellor ſaid, that though the child's dying without iſſue is not 
mentioned in any of the printed books. the caſe was fo. 
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G. 2. when Lee C. J. gave the opinion of the whole court, 
That the ſubſequent deviſe was to be conſidered as a li- 
mitation ſubſequent; the firſt as a preceding limitation 
„(not a condition or contingency) which whatever way it 
« was laid out of the caſe, the other took effect.“ A 
queſtion like this came before Your Lordſhip in Fonnereau 
v. Fonnereau ; where the teſtator limited over in caſe of 
iſſue all dying, without putting the caſe of there being no 
iſſue at all: and though there was no ifſue, it was held the 
ſubſequent limitation ſhould take effect. In Lord Townſ- 
end v. Aſhe, May 14, 1745, two ſhares in the New River 
Company were ſettled on Aſhe for 99 years if he ſo long liv- 
ed, remainder to the children, remainder to A. B. and C. 
as Aſhe ſhould appoint, remainder over to uſes under 
which the plaintiff claimed. Theſe ſhares are real eſtate, 
and fines are levied of them: and though no appointment 
had been, the limitation over was held good. a 


For the heir at law it was inſiſted, that this was a ſtri& 
condition; out of which Richard Ward's intereſt is to 
ariſe: and before any breach could happen, the eſtate 
muſt firſt veſt in Goddard Urling, which would have been 
the whole fee: and therefore not like the caſes where 
ſomething particular is given before, as in a deviſe to a 
monk, or to A. for life ; in which it depended on the ante- 
cedent eſtate; and whenever that determined, it lets in 
= remaining intereſt, which aroſe out of the original 

eviſe. | 


Lord CHANCELLOR. 


On this will the court is bound to make ſuch a conſtruc- 
tion as to make good the plain intention of the teſtator, 
provided there are words in the will for it, or it can be done 
conſiſtent with the rules of the court. 


Che queſtion will very much turn on this; whether this 
deviſe over is to be conſidered, and the contingency on 
which it is given, as a ſtrict condition or a conditional limi- 
tation; (k) for if the former, it would be very difficult to 
maintain that the ſecond deviſee could have the eſtate but 
upon a ſtrict breach or non-performance ? If the condi- 
tion had been performed, or it became impoſſible by act 
of God, that cannot be : but if it be a conditional limita- 

Vor. I. K k tion, 


i) 2 Brown, 67, Ibid. 73, Sir Lloyd Kenyon ſaid, there were many 
Caſes rendered impothble to be done, and yet the eſtate ſha!l not veſt. 


—— = 
— 
n * bo 


CASES Argued and Determined 


tion, the conſideration is different ; * and I know no cafe 
of a remainder or conditional limitation over of a real 
eſtate, whether by way of particular eſtate ſo as to leave a 
Proper remainder, or to defeat an abſolute fee before by a 
conditional limitation; but if the precedent limitation, 
by what means ſoever, is out of the caſe, the ſubſequent 
limitation takes place: and I am of opinion, this muſt be 
ſo conſtrued. It it is a condition ſtrictly, it is ſubſequent ; 
becauſe the eſtate would veſt in Goddard Urling, and to 
be defeated by what might happen afterward: But that 
is not the conſtruction in this caſe, and never is; for 
if there is a deviſe to a ſtranger, not the heir at law, 
upon a condition ſubſequent ; the deviſee over cannot 
(42 3) take advantage of the breach ; for the benefit thereof 1s 
not deviſeable, but muſt go in privity to the heir at law of 
the grantor, who muſt enter for the breach, not the de- 
viſce: though in ſome caſes perhaps a court of equity 
might make the heir a truſtee fo the deviſee. Therefore 
where an eſtate is deviſed paying a ſum of money; and if 
not paid, over to another : it 1s a conditional limitation 
to effectuate the deviſe, not a condition, according to Co. 
Lit. But this is ſtronger, becauſe the deviſe 1s to the heir 
at law; who being the only perſon to take the advantage, 
and if he ſurvives the teſtator, muſt be ſuppoſed to be in 
poſſeſſion by the deviſe, muſt enter on himſelf : then how 
could this condition be made effectual according to law? 
It will be conſtrued therefore a conditional limitation : and 
it ought to take effect, notwithſtanding the words that if 
be gave not ſuch releaſe it ſhould be null, &c. If it is to be 
conſtrued as a ſtrict condition, what is inſiſted on for the 
plaintiff, that there muſt be a ſtri& breach or forfeiture in 
fact agreeable to the words to make the ſubſequent eſtate 
take effect, would be the rule. But as it is a conditional 
limitation, it comes to the queſtion whether it is neceſſary 
every particular fact ſhould take place; or whether it is 
not to be conſtrued according to the ſenſe and intention of 
the teſtator, that if in any event the firſt cannot take 
place, the ſubſequent ſnould; if ſo, the ſubſtance of this 
was, the intent of the teſtator that if no ſuch releaſe was 
executed, whereby the demand againſt his eſtate would 


exiſt, the eſtate ſhould go over. And I think the determi - 
nation 
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* Douglas, 487. Note. In 2 Pr. Wms. 490, it was held that as the 
contingency (which is annexed to all the deviſes over) did not happen, the 
ſubſequent limitations could not take effect; and the ſame doctrine was 
Veld in Douglas 74, but Lord Mansfield there heid if a plain intent appen ed 
the court would ſupply ary defect; and in Cowper 40, though the contine 
genicy did not happen, yet the limitation over took effect, as it plainly ap- 
peared to be the teſtator's intention. Fearne, 405, 
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nation of Lord Harcourt, and of the court of B. R. in 
the firſt caſe upon the term, that it was a good limitation 
though no child born, conſidering it the fame as if the 
teſtator had ſaid that if no iſſue ould be of ſuch child; 
is in point: but more ſtrongly the determination of B. R. 
in the laſt caſe upon the freehold. The caſes put of a re- 
mainder on a particular eſtate are admitted: but it is faid 
they differ from a conditional limitation, to introduce an 
executory or ſpringing deviſe after a fee, I do not find 
any authority to warrant that diſtinction; for Jones v. 
Meſtcomb, is a ſtrong authority, that the conſtruction 
ought to be the ſame, whether it is on a remainder ſo li- 
mited on an eſtate which never takes effect, or whether it 
is a contingent limitation aſter a fee; for in that caſe it 
was ſo in reſpect of the frechold, notwithſtanding the de- 
viſe for life which was precedent to the limitation in fee to 
the child and his heirs, after which comes the limitation 
to the ſubſequent deviſees. As that fee to the child ſtood be- 
fore the limitation over to the perſons claiming, the prece- 
dent eſtate for life did not alter the caſe 3 becauſe there was 
a complete diſpoſition of the fee before the deviſe over, if 
the child had been born. Therefore, with all deference to 
the contrary opinion of the court of C. B. Jones v. West- 
comb is in point; concurring with the reſolution in B. R. 
eſpecially the laſt, which has there the advantage, againſt 
that ſingle reſolution in C. B. and agreeing with the opini- 
on given by me in (I) Fonnereau v. Fonnereau. But this 
caſe is ſtronger, from the clauſe expreſsly excluding the 
ſiſter, now heir at law, in all events from taking any other 
benefit than what was given by the will; which is an in- 
junction upon her to releaſe every other claim, action, &c. 
and this is to be recovered by action. g 


The teſtator having alſo bequeathed ſome legacies of South 
Sea ffact, it was inſiſted they were not ſpecific, but gene- 
ral legacies ; conſiſting only in quantity, and muſt on a 
want of aſſets abate in proportion with pecuniary. He 
uſed no words applying it to the ſtock he then had; and 
if he had none at the time of making the will, the execu- 
tors muſt have bought it. In Pierce v. Snaveling, R. Ro- 
land deviſed two legacies of 5000. in old South Sea an- 
nuities, and the reſidue to his nephew Snaveling ; making 
Pierce, one of the legatees, ole executor : the teſtator at 
the time of making the will and at his death had but 5co J. 
the reſiduary legatee inſiſted he was not bound to make 

| | K K 2 good 


(1} 2 Atk, 228 


(424) 


Poſt, 
29 July, 
1754. 
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good the deficiency, but that the ſtock of which the teſta- 
tor died poſſeſſed ſhould be equally divided: the difficulty 
was whether it was a ſpecific legacy; for then this 5000l. 
ſtock alone could be applied, and none could be bought. 
Sir Zoſeph Jekyl held that the 5000/. ſhould be equally di- 
vided between the two legatees, becauſe it was a ſpecific 
legacy, and nothing more could be added to it, and be- 
cauſe one would be defeated entirely. As in a deviſe to A. 
and his heirs, and in another part of the will the ſame 
eſtate to B. and his heirs, the better opinion is they ſhould 
be jointenants. When it came before Your Lordſhip you 
held it not a ſpecific deviſe, but that each ſhould have 

ooo. ſtock out of his eſtate ; he not giving his South Sea 

ock he had at that time, but ſo much; there being a 
great difference in the civil law, where a thing is given by 
the name of ſuus but the principal diſtinction was be- 
tween a ſpecific legacy, which is a gift of the thing the 
teſtator has, and a legacy of a ſpecies of things; which is 
the giving only ſo much of the ſort of goods the teſtator 
has, and can be made good out of his eſtate by purchaſe; 
the other cannot. Therefore you directed 5000. ſtock 
ſhould be bought, to enable the executor to make good 
both legacies : this is in point; the only difference being, 
in that caſe there was this natural objection, if to be con- 
ſidered as a ſpecific legacy, viz. the abſurdity in the teſta- 
tor's giving the thing he had not. But that was not the 
only, nor the principal argument. Suppoſing the teſtator 
had ſold any part, the executor muſt have purchaſed to 
made it up: and the teſtator might have had this in view, 
not to tie himſelf down from ſelling this ſtock ; on the 
other fide not to let the legatee ſuffer by having it liable ; 
for if it was a ſpecific legacy, the teſtator's ſelling out 
would have been an ademption. (m) Aſoton v. Aſhton, 
November 24, 1735, was cited in that caſe againſt the opi- 
nion Your Lordſhip was of; Lord Talbot holding it a ſpe- 
cific legacy, not in quantity only: but there appeared 
plainly the intent of the teſtator was ſo, from the words in 
the truſt, to ſell as ſoon as may be. 


Lox CHANCELLOR. 


In this caſe, notwithſtanding (n) Prerce v. Snaveling, theſe 
are ſpeciſic legacies. It is true I determined there con- 
| trary 


(m) 3 Wms. 386, (n) 2 Vol. 562, 623. Cas. temp. Talb. 152. 1 Atk. 


414, 508. In 2 Brown 113, Lord Thurlow ſaid, many caſes are determined 


contrary to this, and are by Lord Hardwicke himſelf, viz. Purſe and Snap- 
ling. But Lord Hardwicke ſeems to have well conſidered the circumſtan- 
ces, and did not mean to lay down an invariable rule, 
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trary to the Mafler of the Rolls, that they were to be con: gacies ac- 

ſidered as general legacies, conſiſting in quantity only, and — 

not to be referred to the ſtock the teſtator was poſſeſſed of; ,; —— 

it appearing he knew all the circumſtances of his eſtate, from the 

and could not make a miſtake in computation, nor intend willand the 

to give 10, ooo. out of 5oool. but plainly intending to — 

give each legatee 5000/. and therefore it ſhould be made ther he 

up out of the perſonal eſtate. * But I did not thereby de- meant to 

termine that every legacy of ſtock or annuities muſt hh SY 

confidered not as ſpecific, but general and conſiſting in he ten 

quantity only. It is ſaid the teſtator had not ſaid in that had, 

caſe he gave ſo much of his South Sea annuities : which 

was a reaſon relied on in that determination, inſiſted upon 

at the bar, and taken notice of by me: I will repeat what 

I then ſaid by way of caution. It was obſerved that the 

teſtator had not deſcribed the annuities by the word my, 

and did not intend to confine it: and though this obſer- 

vation was treated with little weight, and in many caſes it 

is too flight to have weight, and I cited an authority in 

the civil law, which lays perhaps too much on the inſert- 

ing my or ſuns, I went not upon that deſcription or words 

being neceſſary : but that if it appeared by any hint thar 

the teſtator intended to give out of that, it would confine 

it: where nothing of that ſort appeared, it was to be con- 

ſidered as a general legacy. And I endeavoured to avoid 

making uſe of that which is now endeavoured to be made 

uſe of; and by way of caution added, I do not intend, 

* nor lay it down as an invariable rule, that in all caſes 

of deviſes of ſtock they are to be confidered as general 

& legacies : but always according to the will and the cir- 

e cumſtances ; (o) and therefore if there is any thing ſhew- 

ing the teſtator intended to confine it to the ſtock he 

© had at the time of his death, it ſhall be ſo, and will 

te turn it the other way, that the intent may be complied 

ce with; and for this I agree perfectly with the reſolution 

« of (p) Abton v. Aſhton.” Conſider therefore how the 

preſent caſe differs from Pierce v. Snaveling. Here the teſ- 

tator was poſſeſſed, at the making the will, of a ſum in 

South Sea annuities equal to what he gives and more: and 

can the court conſtrue him to intend that his executor 

ſhould purchaſe out of the perſonal eſtate in general? It 

ought to be taken, that he intended to give it out of that 

he had : and to rely on the word my is laying too great a 

ſtreſs upon it. It is true that in Afton v. Ajbton there was 

another circumſtance attending, of abſurdity in ſuppoſing 
| the 


® x Brown, 482. (o) 2 Brown, 18. (p) Talb. 152. 
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( 4 6) the teſtator meant a circuity: but it is equally abſurd in 
the preſent caſe, ta ſuppoſe that the teſtator did not intend 
to give out of what he poſſeſſed, pug he had to the va- 
luc and more, but that the exccutors ſhould purchaſe. But 
it is objected, that ſuppoſe the teſtator had fold out before 
his death, whether that would have made an ademption of 
the legacy, or whether it ſhould be made good out of his 
general allcts; for if ſpecific, it would have been an ad- 
emption ? There is no neceſſity to determine that; but 
the court has been looſe in reſpect of ademptions of lega- 
cies by a diſpoſition in the teſtator's life: and it was ſo 
held in (q) Partridge v. Partridge, that if the teſtator gives 
part, and ſells out, and before his death purchaſes other 
; ſtock, this ſhall not be an adeniption, but the other ſtock 
ſo purchaſed ſhall paſs by the will: which, if compared to 
the caſes of land, would not be ſo. I'hat depends on the 
difference between real and perſonal eſtate : that the per- 
ſonal acquired at any time before the death of teſtator will 
paſs by the will; but of land the teſtator muſt be ſeiſed at 
the time of making the will. But here the teſtator had 
more than to anſwer it; made no alteration ; and intend- 
ed therefore to give the quantity of ſtock out of that he was 
poſſeſſed of; which is a ſpecihe legacy, which ſhall not 
abate in proportion with the reſt. | 


4 


Caſe 183. Plummer verſus May, March aa, 1749-50. 


H E bill was brought by an heir at law, to diſco- 
ver the circumſtances of the execution of a will, 
againſt the ſubſcribing witneſſes ; one of whom demurred 
to the bill, Fe 


Lord CHANCELLOR. 


Ore merely The principle is right, that you cannot make one a de- 
a witneſs fendant to a bill who 1s merely a witneſs, in order to have 
cannor be a diſcovery of what he can ſay to the matter, though he is 
fendant for Properly examinable as a witneſs; which would be very 
diſcovery cf miſchievous, and give an opportunity to colle& evidence 
cater" any way to contradit and encounter that: and if that 
to, unleſs was barely the preſent caſe, I ſhould at once allow the de- 
intereſted; murrer. But as againſt a party intereſted, the plaintiff is 
buc he intitled to have a diſcovery from him, if he is charged to 
— he concerned in the fraud in obtaining it: and it is not his 
to and fup- being made a witneſs, that will prevent this diſcovery, 

polt it by But 


(q) Talb. 227. 
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But you ſeem to have miſtaken your way, and ſhould 
have pleaded inſtead of demurring ; for here is an expreſs 
charge that the defendants pretend to ſome right or (r) in- 
tereſt under the will. If you had pleaded to theſe matters, 
and ſupported that by an anſwer, denying the claim of any 
ſuch intereſt, it had been a good plea, But a demurrer 
muſt be admitting every thing well charged to be true. You 
have endeavoured to fupport the demurrer by a diſclaim by 
an anſwer: but a demurrer cannot be ſupported by an an- 
ſwer as to the matters demurred to; becauſe that is bring- 
ing into it ſomething ſaid on the part of the defendant to 
ſupport an allegation, that the charges in a bill are not ſut- 
ficient 3 which is called a ſpeaking demurrer. 


an anſwer 
diſclaiming 
intereſt, and 
not demur. 


(427) 


There is ſometimes a demurrer for want of parties; Where a 
ſometimes a plea. A demurrer, where it appears on the _ 2 2 
face of the bill; hut where it appears hy way of averment, 5 
you muſt plead for want of parties: every thing neceſſary demurrer. 


to ſupport the demand in the hill muſt be taken to be true 
by the demurrer; and this charge in the bill, that he is a 
party intereſted, is neceſſary. As to the general danger 
rom ſuch a precedent there is no difficulty ; for by the 
diſtinction before mentioned there is a plain way, if the 
truth of the caſe will bear it. Any witneſs may defend 
himſelf to ſuch a bill by pleading, and ſupporting it by an 
anſwer ; which cannot be in a demurrer. This particular 
caſe does not appear under ſuch circumſtances that I will 
make any ſtrain to allow ſuch a demurrer, and ſhut out 
the plaintiff from having all the lights con ſiſtent with the 
rules of law and equity. I am of opinion, there is not 
ſufficient ground on the face of the bill to allow the de- 
murrer. 


The only thing offered deſerving an anſwer is, that this 
is ſuch a matter that advantage might be taken of it by the 
plaintiff by examining him as a witneſs : that this amounts 
to an examination upon voir «dire : and it is true, ſuch an 
examination may be; which puts him to his own oath. 
But the plaintiff is not hound to examine on voir dire: and 
that queſtion is aſked diverſo intuito, to have another relief; 
for this charge in the bill is ſuch, as if proved, may intitle 
the plaintiff to have a decree againſt him for an account, 
Se. But another anſwer is, an examination upon voir 


dire can only be where produced as a witneſs by the _ 
verſe 


r) Which is neceſſary] for plaintiff to ſhew in defendant in a bill for a 
diſcovery merely. 2 Vern. 380. 2 Atk, 394. 3 Wms, 311, 
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verſe party; for a man cannot examine on a voir dire his 
own witneſs produced by himſelf. 


wo it ſtands now therefore the demurrer muſt be over- 
ruled. 


Caſe 184. Stapleton verſus Conway, March 30, 1750. 


Sum of 2000. being charged by ſettlement upon an 
eſtate in Nevis, the queſtion was, what rate of in- 
tereſt it ſhould bear. 


Money It being infiſted that where it was diſcretionary in the 


charge"."® court, intereſt different from that of England may be 


Nevis ſhall given, and this being a ſum of money to be raiſed out of 
cariy only an eſtate, it muſt be confidered as coming out of a fund in 


| — in- that iſland, and to bear the rate of intereſt there, viz. 101. 


per cent. for ſo much is the money worth there; and this 


not being a debt or loan, ſtood clear of any objection upon 
(428) the ſtatute of uſury. : 4 


On the other fide it was ſaid, this was like a common 
legacy carrying common intereſt ; ſuppoſe it was a legacy 
given in Eng/and, and the teſtator had charged it on an 
eſtate in Nevis, the court could not give 10/. per cent yet 
that is no doubt. 


Lord CHANCELLOR. 


I am of opinion there is no ground to direct et Indian 
intereſt : where it has ariſen by contract in America, by 
force of that contract, agreeable to the laws of thoſe coun- 
tries, the court has been obliged to follow it : but where it 
is a voluntary diſpoſition by will or deed, and nothing faid 
ahout intereſt, and the court is to act according to its diſ- 
cretion, it has never given higher than the legal intereſt in 
England, not even upon a mortgage made in England on 
an eſtate in the Veſt Indies : as that would be a method to 
evade the ſtatutes of wſury in ſeveral inſtances. For it 
there is an eſtate in the plantations, out of which there 
could be good ſecurity, and the courts here ſhould ſuffer a 
mortgage to be made at the intereſt money carries there, 
that method might be taken to evade the ſtatutes of 2h 

tor the contract made in England would be as much againſt 
the ſtatutes as any other contract againſt what the law al- 
lows. But that is not the queſtion here, but being to act 
De. according 
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according to diſcretion, the court will direct intereſt at 5 
per cent. | 


Another queſtion was whether intereſt ſhould be given 
for arrears of an annuity. 


Lord Chancellor ſaid there had certainly been caſes where Intereſt 
that has been given: eſpecially to a jointreſs for a long ſometimes 
and obſtinate delay of payment, and frequent demand of —— 
the money; but it not appearing here what demands were of an an- 
made for the money, he could not direct intereſt for it; nuity where 


th 1 . frequent de- 
e utmoſt was to reſerve it till after the account taken es 


Verney verſus Verney, April 2, 1750. Caſe 185. 


(s) DL DY VERNEY being tenant for life, and A leaſe for 
her ſon remainder man in tail, under the will of les being 
The late Maſter of the Rolls; upon a petition, preferred — 
merely for the direction of the court, a queſtion was made for life, re- 
whether a proportion of the fine, upon the renewal of a mainder to 
leaſchold eſtate in truſt, ſhould be paid by the tenant for = _ 
life: for which was cited Limbroſo v. Francia, where his ing — 


Lordſhip directed tenant for life to bear one third of the the lives 


fine. ſhall con- 
tribute one 


On the other hand it was ſaid that if this was adverſe, — 


the court would not compel her to pay any part of the newl. 
fine : the teſtator having left this leaſehold to the one for | 
life, remainder to the other, without ſaying any thing of (429) 
the renewal, or any direction ſhewing an intention that 

this leaſehold ſhould be kept in the teſtator's family; and 
nothing in the will that ſhews the tenant for. life ſhould con- 
tribute as the lives dropped. If the tenant for life was 

one of the lives the court would certainly never compel 

it : for no renewal would then be an additional advantage. 

In the caſe cited, the court held the renewed leaſe muſt be 
ſubje& to the former truſt : but did not lay- it down as a 

rule that ſhould be the proportion, let the other lives be 
what they would. | 


Lord CHANCELLOR. 


W hoever has ſuch a leaſe for lives of a church or col- 
lege, (t) which is originally renewed, he always thinks 
upon his ſettling or deviſing it, that he is ſettling a continu- 

; nd + ing 
(s) 2 Brown 440, (t) 2 Wms, 459. 
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ing intereſt, longer than the lives in that leaſe: and in 
that light the court conſiders it; and therefore conſiders all 
renewals ariſing out of that leaſe to be part of it, and upon 
the ſame truſt. Firſt conſider how this would be if it was 
a deviſe of the legal eſtate. If there is ſuch a leaſe in which 
the life of the deviſee or grantce for life is one of the lives 
upon which the leaſe is held, and it is a deviſe of the legal 
eſtate, that tenant for life will not be compelled to contri- 
bute to a renewal, becauſe his intereſt is only for life, and 
that life is in the leaſe : the original intereſt given muſt be 
cotemporary and commenſurate with the intereſt deviſed 
and ſettled ; and conſequently that tenant for life need not 
look out for a renewal, . becauſe it cannot he for their inte- 
reſt : ſo that having nothing to do with it, the fine antl 
charges of renewal muſt be paid by the remainder man. 
But the preſent is a deviſe to truſtees, which I think differs 
in circumftance ; for ceſuy que truſt can take nothing but 
in the conſideration of this court; and the truſtee has a 
power at law to enter on the eſtate, and may ſell it. And 
* in ſuch caſe if ce/luy que truſt for life was one of the 
ives, I ſhould doubt whether ſuch ceſuy gue truſt could be 
compelled to contribute. But that is not the preſent caſe; - 
all theſe lives being ſtrangers to ce/tuy que truft for life; and 
therefore as all may die during the continuance of her 
eſtate and intereſt, ſhe has a chance for a benefit ariſing 
from this renewal; and fo has her fon only a chance; for 
it he ſhould die without iſſue in life of the mother, he has 
no benefit of that leaſe. The intent of the teſtator cer- 
tainly was, that the leaſe ſhould continue and be kept on 
foot; and it muſt be ſo in ſome way: and what method 
is there, but by making all who have à chance for a benefit 
contribute ? "This queſtion ariſes from the ſhortneſs of the 
penning the will, and the not providing for a renewal ; 
which is often done in wills of leaſchold eſtates held of a 
college or church, leſt the college or church ſhould take ad- 
vantage of its being otherwiſe. Yet ſomething muſt be 
done Br a renewal, though not mentioned. But there is a 
particular reaſon in this caſe for the court to direct a re- 
newal, and that the mother and fon ſhould contribute, 
from the direction for payment of debts, for if it was ne- 
ceſſary to apply this eſtate for payment of debts, in that 
caſe the leaſe muſt be renewed ; which could not be out of 
the creditor's intereſt, who muſt be paid out of the teſta- 
tor's eſtate ; nor out of the rents and profits, which would 
bring the whole burthen on the tenant for life. It muſt be 
done in an equitable way, by a contribution of every one 


who is to take a chance in the benefit of the ſucceſſion _ 
vi 
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vided for by the will. The proportion muſt be by the mo- 
ther's paying one third of the fine and charges of renewal-: 
the other to be paid out of the rents and profits of the ſon's 
eſtate : and that computation of tenant tor life bearing one 
third, the court has ſaid, particularly Lord Macclesfield, to 
be a wrong rule, as being too low. | 


Lord Portſmouth verſus Lord Effingham, May 9, Caſe 186. 
1750. Vide Strange 1267. 


b AMES Earl of Suffolk in 1687, made a ſettlement 
to the uſe of himſelf for life; remainder to his firſt 
and every other ſon; remainder to Earl Henry tor 99 years, 
it he ſo long lived; remainder to truſtees to preſerve con- 
tingent remainders ; remainder to his firſt, &c. ſon ; re- 
verſion to his right heirs. 


Two recoveries were ſuffered by Earl Henry and his ſon Bill of re- 
in 714 and 172i ; but the truſtees did not join therein. view on 
The plaintiffs claimed as heirs at law to Earl James : Lord gase mater 
Effingham under the recoveries. It was directed to be tried, could have 
and that upon a confirmation of the jointure of Lady been made 
Suffolk the deeds ſhould be produced; which however was — = 
no: done till after the hearing upon the equity reſerved. — 
A verdict was for the plaintiffs againſt the recoveries. a probabi- 
| lity of being 
Lord Effingham now petitioned for a bill of review, up- ant. 
on new matter diſcovered fince the decree upon the produc- 
tion of the deeds, viz. a diſcovery of two deeds, .one in 
1649, the other in 1654 ; with an afhdavit that theſe deeds 
came to the petitioner's knowledge ſubſequent to the time 
of the trial. The firſt was a conveyance by the ſame 
Earl James, creating, ſubject to portions, a contingent 
truſt for himſelf in fee, if alive at the determination of the (431 
ſpecial truſt ; if not alive, a truſt to the heirs-male of his 
body : if none, to the heirs-male- of the body of a prior 
anceſtor. "The other deed in 1654, in which the truſtees 
in the former deed joined with Earl James, was by bargain 
and ſale for a particular truſt, for the benefit of one of the 
daughters, who had one of the portions (the other being 
then dad) and then to the truſtee's own ule. 


For the petitiover. The bill being brought by the heirs 
at law, ſuggeſting that all the previous limitations were at 
an end, Lord Effingham, a ſtranger to the deeds, reſted 
his title on the fadts then diſcovered, the recoveries ; as 

to 


— 
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to the objeQion to which for want of the truſtees joining, 
a court of law preſumes every thing poffible in ſupport of 
common recoveries z as a good tenant to the præcipe, un- 
leſs the contrary ſhewn. 1 Yen. 257. 2 Lut. 1549. 2 Med, 
Ca. Webber v. — Montruth, which was carried farther 
in a late caſe of Mr. Greenvil in B. R. where the jury pre- 
ſumed a ſurrender by a jointreſs to make a good tenant to 
the præcipe. In a caſe on the will of Elias Turner, who 
had deviſed a large eſtate to a charity, there was a verdict 
in favour of the will; and upon a ſecond information for 
a perpetual injunction to quiet the truſtees for the charity, 
a final decree was made; and on application by Mr. Mont- 
gomery the heir at law, for another trial, it was refuſed : 
it happened that before the filing the ſecond information 
he had married the daughter of Facob Sawbridge, and fo 
diſcovered ſeveral letters written by the teſtator, and there- 
fore begging not to be examined ; who was notwithſtanding 
examined on the trial, and the material witneſs, upon 
which the jury found their verdidt. Though the intima- 
tion he received from his wife was ſufficient to put him on 
the ſcent, yet as he had not the uſe of thoſe letters at the 
trial, that was not thought an obſtacle to his having the 
benefit of that new diſcovered evidence. But here the 
petitioner had not the leaſt intimation before the time of 
the trial. Had this diſcovery been made, the plaintiffs 
could not have recovered in the ejectment; for at the time 
of the ſettlement in 1687, the legal eſtate was out of Earl 
Fames. There was no neceſſity for the truſtees joining, 
as appears from the deed in 1649 for the legal eſtate 
continuing in the truſtees, Earl Fames by the ſettlement in 
1687 conveyed nothing but a truſt eſtate : and there is no 
occaſion for truſtees to ſupport contingent remainders, 
where the ſettlement is merely of a truſt eſtate ; for though 
there arc none, the original truſt may be ſufficient to ſup- 
port the inheritance ; as held by your Lordfhip in Hephins 
v. Hopkins, and Chapman v. Bliſſet, ſo that this being an 
equitable eſtate, they are good equitable recoveries. The 
new matter therefore is relevant and material, and ſuch as 
probably might have occaſioned a different determination. 


For plaintiffs. Two things are neceſſary for the petitio- 


ner; firſt, that this is a new diſcovery, not only to him- 


ſelf, but to any agent of his, ſince the time he could have 
made uſe of it ; for the knowledge of agents is as ſtrong 
as that of the party: ſo held by the Lords in Nerris v. Le 
Neve. Secondly, that this would be relevant, ſo that ii 
brought into the cauſe, it would vary the decree ; for . 
bi 
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bill of review muſt be on error apparent in the body of the 
decree ; or new matter, which could not be taken advan- 
tage of before. 1 Chan. Ca. 43. The petitioner had ſe- 
veral opportunities of reading the deeds ; which if not 
done, it was their own fault; and the verdi& muſt be ta- 
ken to be right, for no objection thereto can be a ground 
for a bill of review. But ſuppoſing this a new diſcovery, 
there is not ſufficient probability that it will be relevant. 


It theſe two deeds had been produced, they could not have 


nonſuited the plaintiffs; they were made with a view to 
the troubles at that time, and notwithſtanding them, the 
legal eſtate muſt be underſtood to be in the ſeveral parties 
claiming under the ſettlement in 1687. It cannot be ſup- 
poſed in the truſtees ; for a court of law or a jury will pre- 
ſume there was a conveyance of the legal eſtate to Earl 
James. The truſts of the deeds were all executed hefore 
1687, upon the portions being paid: he might have got 
the eſtate by diſſeiſin of the truſtees, for it is an honeſt 
diſſeiſin by ce//uy gue truſt of his own truſtees, for a parti- 
cular purpoſe. Theſe truſtees could not have brought any 
kind of ſuit for recovery of t e poſſeſſion: could not main- 
tain an ejectment even independent of the ſtatute of limi- 
tations. So that after this length of time, the court will 
preſume a reconveyance. In Greenville's caſe there was a 
double preſumption : firſt of a ſurrender ; next of a deed 
to make a tenant to the 3 Ven. 257. ſnews how 
ſtrong preſumption goes after length of time; for there 
the court preſumed a licence, though abſolutely neceſſary 
by an act of parliament. A mortgagee never in poſſeſ- 
ton, has his intereſt paid him; his right is thereby con- 
lidered as kept up for many years: if he enters into poſſeſ- 
lion, and continues twenty years, the ſtatute of limitati- 
ons runs againſt the mortgagor at law and in equity. So 
of a truſt if kept up, but the truſtee never enters, It is 
otherwiſe where the truſt is at an end, and not meant to be 
kept up : andthe preventing keeping up titles is the ground 
of this preſumption of their reconveying the eſtate, from 
their ſuffering others to enjoy it : and therefore in a fine 
conveyancers take no notice of truſtees ſo remote : for how 
can the heir at law of a truſtee who died fo long ago be 
tound ? Here 1s time enough to bar a writ of right; and 
conveyancers never inquire into a title farther than ſixty 
years. The acts of the parties are all upon a ſuppoſition 
that they were the legal owners ever ſince the ſettlement by 

Earl 


* Mr. Vubrabam ſaid he had the book in which was entered in Lord 
Harcourt's own hand a note of a caſe of Lewis v. Sir Themas Willoughby, 
Mich. 4 Anne, where the like preſumption was allowed after 49 years, 
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Earl James, who alſo took himſelf to be ſo. The authori- 
ty of the caſes of Hopkins and of Chapman muſt be admit- 
ted, that where a truſt eſtate is created in fee, and limited 
for life, remainder to the firſt, &c. ſon, there is no occa- 
fion for truſtees to ſupport the contingent remainders; for 
if any gap, the original truſt will be ſufficient to ſupport it. 
But that cannot be applicd to the preſent caſe; which is 
not a queſtion whether truſtees to ſupport contingent re- 
mainders are neceſſary, but whether it is not neceſſary to 
make the truſtees of the freehold truſt, tenants to the 
precipe in order to ſuffer a recovery. It is a rule, to which 
there are few exceptions, that a truſt eſtate in the eye 
of this court, as to the rules of property, ſhall 
conſidered exactly in the ſame light, as legal eſtates 
would be in æcourt of law; and the court is forry to 
ſee an exception thereto. One there is in the caſe of 
dower 3 the reaſon of which is ſuppoſed to be, that it 
got into practice in too many caſes before. But as to tenant 
by carteſy, your Loraſbip has eſtabliſhed that the truſt 
eſtate thereof ſhould be juſt, as of the legal eſtate, Then 
eſtates tail, and remainders of a truſt eſtate, are barrahle 
in the ſame way as of legal eſtates, upon the principle that 
equity follows the law: ſo that it is as neceſſary to have 
a tenant to the præcipe of a truſt, as of a legal eſtate : if 
otherwiſe, a court of equity would ſuffer it to be barred by 
bargain and ſale. Though it was formerly doubted, it is 
now ſettled that this court will not ſuffer tenant in tail of 
money to be laid out in land to bar it, but by a recovery. 
If there is a jointreſs of a truſt eſtate, remainder to her 
ſon in tail, the court would not let the ſon ſuffer a recovery 
without the conſent of the jointreſs : had the court been 
applicd to before the recovery, to have the truſt executed 
according to the uſes in 1687, the court would have di- 
rected truſtees to preſerve the contingent remainders to be 
inſerted z than a recovery could not be ſuffered without 
making them parties: ſo muſt it be now it is in fieri; 
otherwiſe that tenant for 99 years would have a better title 
to bar than if it had been executed. 


Lord CHANCELLOR, 


Suppoſe as things then ſtood, before the recovery, a 
bill had been brought for a conveyance of the legal eſtate. 
Earl H-nry being tenant for 99 years, if he fo long lived ; 
his fon born, and ſo the contingent remainder veſted : in 
decreeing that conveyance, would the court have de- 
creed truſtees to preſerve contingent remainders to be in- 


ſerted ? 
For 
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For plaintiffs. According to the nature of this, it would 
have been ordered; the intent being to ſupport all the re- 
mainders over, and not only the next immediate. Lawton 
v. Lawton, 2 Will. 379. Winningten v. M innington, and 
Tipping v. Pigot, Eg. Ab. are all authorities that theſe truſ- 
tees are inſerted that it ſnould not be in the power of the 
8 for 99 years, and the remainder man, his ſon, to 

T it, 


Lord CHANCELLOR, 


I cannot ſay but that I am in ſome ſort of doubt in my 
own mind what is proper to do. But conſidering this ap- 
plication is within a reaſonable compaſs of time, but a 
year and a half aft:r the final decree, and that upon a title, 
on which the right to this eſtate has never been conſidered 
either in law or equity ; it would be too hard, provided the 
petitioner has brought himſelf reaſonably within the rules 
of the court, to refuſe it. I ſhould be ſorry if the conſe- 

uence of it ſhould occaſion much more expence in this 
amily : but if it does, that is not a reaſon why the court 
ſhould cut matters ſhort, and prevent the bringing the 
right to the proper method of being conſidered, which has 
not yet been tried. As to what paſſed at the trial, I do not 
know that they could bring a bill of review; for it not 
ſatisfied with it, they ſhould apply to this court for a new 
trial ; which upon conference with the judge, might have 
been directed. | 


There are two points, which are always proper to be at- 
tended to on ſuch a petition. Firſt, whether it is ſhewn 
that this new matter, upon which ſuch a hill is ſought, has 
come materially and ſubſtantially to the knowledge of the 
party or his agents, which is the ſame thing, (u) ſince the 
time of the decree in the former cauſe, or ſince ſuch time 
as he could have uſed it to his benefit and advantage in the 
former cauſe ? Secondly, whether or no there is probable 
cauſe made, that new matter may be relevant to it? 


As to the firſt, I think it is ſufficiently made out to my 
ſatisfaction : and if in a caſe of this fort, relating to an 
eſtate in a great family, where there are a vaſt number of 
deeds relating to the title of that eſtate, the court ſhould 
hold by a ſtricter rule, it may be attended with great in- 
conyenience. And I ſhall the leſs chuſe to go by a ſtrict 
rule, becauſe the parties, particularly the plaintiffs and the 
defendant Lady Suffolk, have not purſued the direQion in 


the decree, and the intent thereof; but poſted on this 
cauſe 
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cauſe to a trial without it. That intent and direction was, 

that the jointure ſhould be confirmed before the deeds were 

« produced, and conſequently before the cauſe ſhould be tri- 

: ed ; for it muſt by the decree be aſcertained by affidavit, 
(43 5) which has not been done, but the plaintiffs lay by, not exe- 
cuting the deed of confirmation; which ſhe was ſo com- 

plaiſant as not to infiſt on. But an affidavit is produced, 
importing in itſelf an admiſſion by Lord Effingham, that 

there was ſome inſpection of ſome deeds at leaſt. But then 

it is poſitively ſworn by him and his two ſolicitors, that un- 

til a conſiderable time afterward they had not notice or ap- 
prehenfion that any ſuch deeds were in being, as theſe 
mentioned. And though the affidavit 1s liable to ſome 
exception-and cavil, I will not refuſe a bill of review upon 

nice exceptions thereto. Then this is anſwered only by 
information and belief; for her ſolicitor has made no afh- 

davit that there was ſuch an inſpection as was defired ; nor 

can I compel him, or examine him viv woce. But taking 

it together with that information and belicf : and ſuppoſe 

in ſuch a noble family, and ſo many deeds, which all 

want to be turned over to ſee what they are, agents, not 

very fully informed, happen to paſs over particular deeds 

that may be material to the title: if that ſhould be conſtru- 

ed ſuch preſumptive notice to the client, againſt his being 

let in, to have the benefit of his title, it would be fatal. 

In the caſe of Facobſon, a bill of review was allowed by 

10 Lord Harcourt, upon letters and writings that were in the 
cuſtody of the party praying it; yet it was granted on the 
foundation of its being looked upon as an old hox, containing 
4 immaterial writings. Conſidering therefore all the circum- 
ſtances, this affidavit ſtanding unanſwered otherwiſe than 
by information; there is a ground for it. 


— 
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Which brings it to the merits: as to which it is impoſſible 
to ſay with certainty theſe are clear points; which is a 
ſufficient ground to grant it; ſor if a bill of review is ap- 
1 plied for upon new matter changing the title, it is juſt it 
| ſhould be brought, and let the party have the benefit of it 
4 at his peril. It is therefore ſufficient, if a probable cauſe 

of relevancy. Firſt conſider it upon the legal title. Sup- 
poſing there was ſuch a title ſtanding out againſt Earl 
James when he made the ſettlement under which thejplain- 
17 riffs claim, this is certain, that upon this queſtion con- 
cerning the title, it has never yet been tried; for it was 
tried on a ſuppoſition that the legal eſtate was in Parl 
James. Neither of theſe deeds then appeared; they are 
of different natures ; and that in 1654 is upon the face of 
10 
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it to the truſtees own uſe. Ido not ſay this, as believing 
this was the intent of the parties: but ſpeak only now as 
to the frame of the deed. As to what is inſiſted on either 
fide, conſider how the deed in 1654 operates in a court 
of law. It is thirty-three years between that and the ſet- 
tlement in 1687, that is no very great length of time to 
induce ſuch a preſumption. I agree that if it ſhould ap- 


- pear in a court of law that there never was ſuch a poſſeſſi- 


on in the truſtees, and that Earl James did alone (which 
probably was the caſe) continue in poſſeſſion, and did acts 
of ownerſhip throughout, that may be ſtrong evidence to 
induce the court to believe it, or that he had diſfeiſed his 
truſtees ; but I am not to ſay that here. It is +5 be tried 
by a jury, who are to judge whether there is ground to 
make ſuch a preſumption; and it would be going a great 
way to ſay that all the circumſtances of the diſſeiſin, Cc. 
ſhould be laid before a court of equity. They are to be 
left to a jury; who take the liberty to judge one way or the 
other, as theſe circumſtances lead : and there 1s no certain 
rule ; for they often preſume one way or the other : and it 
would be making the court take upon itſelt the office of a 
jury. There is a very great length of time from the deed 
in 1654 to the recovery in 1714 3 will the court preſume a 
reconveyance to the uſes of that ſettlement ? If Earl Henry 
diſſeiſed the truſtees, he would gain an eſtate in fee: tor 
he cannot diſſeiſe to gain a particular eſtate, This is not 
giving an opinion upon this ; but to ſhew under what un- 
certainty I am preſſed to refuſe this bill, where it is impoſ- 
ſible to infer, what a court of law and a jury would inter. 


This is ſuppoſing the legal eſtate in the truſtees in the 
deed in 1654. Next as to the equitable eſtate. The 
plaintiffs infiſt the recovery is void for want of a good te- 
nant to the præcipe. The general rule is, that equity is to 
tollow the ſame rule the law does, as to the limitation of 
legal eſtates, though not ſo as to enable a perſon owner of 
the particular eſtate to deſtroy the ſubſequent limitations by 
wrong. Nor do I know that the courts of law have gone 
ſo far as to preſume truſtees to preſerve contingent remain- 
ders were made tenants to the præcipe in breach of their 
traſt. It is ſaid that, as in caſe of a legal eſtate, ſuch a 
recovery would not be good, becauſe no owner of the free- 
hold joined ; therefore if of an equitable eſtate, it would 
not be good. No particular caſe has been cited where that 
has been determined : and in a queſtion of this kind, even 
upon that, it is hard to refuſe a bill of review, But to con- 
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fider the reaſon upon which it is ſupported ; becauſe the 
court ſtrictly follows the rule of a recovery in legal eſtates, 
and conſiders the truſtees as ſufficient truſtees to ſupport 
the remainders: it is true in Hopkins v. Hopkins, I was of 
opinion, that where a perſon ſeiſed of the legal eſtate made, 
a ſettlement to truſtees and their heirs, and all the ſubſe- 
quent limitations were declarations of the truſt, that the 
truſtees ſo appointed by the ſame deed would be ſufficient 
to ſupport it. That came not before Lord Talbot ; but it 
appeared in Popham v. Bamfield, 1 Nut. to have been the 
opinion of Trevor C. J. in Penhay v. Hurrel. But this is 
different ; for here it is not by the ſame deed : certainly, 
where there is a tenant for life in jointure, the court would 
not let the ſon ſuffer a recovery, becauſe there would be a 
plain freehold ſtanding out. But the point is here, theſe 
truſtees in the ſettlement in 1687, on a ſuppoſition Earl 
James had only a truſt eſtate, had no eſtate either in law 
or equity in them. At the making the ſettlement they were 
(43 7) truſtees, ſuppoſing them truſtees at all, for Earl James and 
his heirs: even after making that ſettlement, and declar- 
ing the truſt, theſe truſtees interpoſed between the eſtate 
for 99 years to Earl Henry and the remainder to his ſon, 
could take nothing either in law or equity: in law no- 
thing, becauſe the grantor in the deed had no legal eſtate 
in him : in equity nothing, becauſe not intended to take 
11 any equitable intereſt, but only to ſupport contingent re. 
mainders. It will deſerve to be conſidered, upon what truſt 
the new truſtees in the deed of 1654, were to be truſtees ; 
and whether they can be truſtees to ſupport contingent re- 
mainders, of which truſt they had no notice at all : or 
whether they will not be truſtees in ſuch a manner as that 
Earl Henry himſelf had the equitable freehold in him at 
time of the recovery? This not an opinion: but it may 
be ſo argued. Theſe therefore are new queſtions, for 
which there is no authority; and it is hard, when the peti- 
Uoner comes within ſo ſhort a compaſs of time, to deny the 
having it conſidered in a regular legal way. It is clearly 
a new caſe, of a title at law never yet tried; and a point 
of equity before the court never conſidered in this cauſe, 
and never in ſpecie in other cauſes. 
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On the whole therefore I am of opinion, the petitioner 
ſhould be at liberty to bring a bill of review, to reverſe or 
alter the decree upon the new matter alledged. 
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Potter verſus Potter, Rolls, May 7, 1750. Caſe 187. 


HE plaintiffs were Thomas Potter, ſecond fon and de- poſt. 

viſce in the will of the late Archbiſhop of Canter- 25 June 
bury, and the other younger children and grandchildren 55. . 
of the teſtator : the defendants were Fohn Potter, eldeſt 612. : 
lon and heir, the executors, ſome annuitants under the Lands con- 
will, and Iſaac Hughes, with whom the teſtator had con- trated for 
trated for the purchaſe of a large real eſtate 3 on the cir- ne 
cumſtances attending which treaty carried on in the teſta- a, his in 


tor's life, and on his will and codicils, the queſtions aroſe. equity, and 
paſs by ge- 
The caſe on the pleadings and proofs was this. _—_ 


or otherwiſe, 
The teſtator, ſeiſed in fee of ſome manors and Lord- Vc. py 

ſhips, and poſſeſſed of a large perſonal eftate, 12 Aug ron, 

1745 duly made his laſt will in preſence of three wit - gates. 

neſſes ; deviſing, ſubject to an annuity, his three manors 

of A. B. and C. and all his meſſuages, lands, tenements 

and hereditaments, in the county of Bedford or elſewhere 

in any part of England to the uſe of Thomas Potter for life 

without impeachment of waſte, remainder to truſtees to 

preſerve contingent remainders, remainder to his firſt and 

every other ſon in tail-male ; remainder in ſame manner 

to his eldeſt ſon Fohn Potter, &c. remainder to the daugh- ( g 

ters of the teſtator and grand-daughters as tenants in com- 43 ) 

mon, not as jointenants, then ſome ſpeciſie and pecu- 

niary legacies ; and all the reſt and reſidue in truſt, that 

ſo much of the perſonal eſtate as at the time of his deceaſe 

ſhould not be placed out in any public fund, ſhould be in- 

veſted in South-Sea or other public funds; and, as ſoon as 

a convenient purchaſe could be had, all the ſtock ſhould 

be diſpoſed of therein, and ſettled in the fame way. 


By a codicil on the back of the will he afterward gave 
additional legacies and annuities charged and payable in 
the ſame manner as the annuity in the will, and ratifying 
and confirming the will, dated 1oth April 1747, and at- 
teſted by three witneſſes in theſe words, This will with 
the ſeveral additions and alterations above was ſigned, - 
ſealed, and republiſhed, by the teſtator as his laſt will and 
teltament in preſence of us the ſubſcribing witneſſes.” 


LI2 He 


CASES Argued and Determined 


He afterward made another codicil on a ſeparate paper; 
which —_— not dated, was agreed to be about four or 


five days before his death, in preſence of three witneſſes : 
reciting, that having in his will appointed ſeveral limita- 


tions and remainders of his eſtate, ſome of which were not 


P 
* 
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agreeable to his preſent intent, he revokes ſo much as ſhall 
be found inconſiſtent with that codicil ; ratifying and con- 
firming the other parts which ſhall not — therewith, 
the atteſtation of which paper is, © Signed, ſealed, pub- 
liſhed and declared by the teſtator as a codicil to the laſt 
will and teſtament.” | | 


October 10, 1747 he died, leaving this will and codicils, 
fince proved and admitted by the defendant, heir at law, 
to be all duly executed ſo as to paſs the real eſtate to the de- 
viſce to thoſe uſes. 


The main queſtion was, whether the contract for the 
lands, treated for in the teſtator's life to be purchaſed, had 
at any and what time fo far proceeded as to veſt an equita- 
ble title in the teſtator, though no conveyance was exe- 
_ of the legal eſtate 5 the circumſtances of which were 
theſe : 


\ 

In 1743, there was a treaty between Brown, as agent 
for Iſaac Hughes, and the plaintiff and Weſtiy, as agents 
for the teſtator, for that purchaſe. The plan and particu- 
lars of the eſtate were delivered to Weftly : and Fane 7, 
1744, the parties met, a price was fixed, and agreed by 
parol, that the purchaſe ſhould be completed the Chriſimas 
following. In Fuly 1744, the title deeds were delivered to 
Weftly to abſtract and deliver to the teſtator's counſel ; 
which was done April 1745. Further procceding was in- 
terrupted bx the claim of William Huxley to part of this 
eſtate. A bill was filed ; and referred to the Maſter to in- 
quire into this contra& ; who reported in February 1746, 
that it was a beneficial contract, and the next day We/tly 
received directions from the teſtator to draw conveyances z 
which he did by preparing a leaſe and releaſe to make teſ- 
tator tenant of the freehold and inheritance for ſuffermg a 
recovery to uſe of teſtator and his heirs, and a deed of 
bargain and ſale, which was approved on behalf of teſtator. 
September 17, 1747, they were carried to teſtator, who re- 
turned them to be ingroſſed: and they were actually in- 
groſſed in his life, but by his death were not executed as 
was intended. The other intermediate occurrences were, 
that the agreement for the price being in 1744, application 

was 
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was made nor to fell any wood that winter, hecauſe the 
eſtate was contracted for, and the purchaſe would be com- 
pleted : that as to Huxleys claim, plaintiff offered to ad- 
vance money to complete the agreement, and gave a note, 
that whereas Brown, vendor's agent, agreed to pay 12000. 
to Huxley for conveyance of his title, plaintiff agreed to 
pay 100/. part thereof, if Brown ſhould aſſign the ſaid title 
to ſuch perſon as plaintiff ſhould appoint ; that plaintiff 
went down frequently, and let the eſtate as he pleaſed, 
becauſe it was looked on as contracted for. 


The bill was to have an account of the perſonal eftate, 
and this coptract carried into execution, and the reſidue of 
the perſonal eſtate ſo applied, and the eſtate contrated for 
conveyed to the ſeveral uſes in the will and codicils. 


The defendant contended for the validity of the con- 
tract; but inſiſted, the lands would not paſs by the will; 
the teſtator having no title to them before the will, becauſe 
no writing between the parties ; and there being no repub- 
lication of the will, the general words thereof would not 
reach this eſtate to the diſheriſon of an heir at law; who 
is favourcd in equity ſo as not to be diſinherited by doubt- 
ful, but by expreſs words, and clear intent; not even by 
clear intent without expreſs words; which holds at law, but 
{ſtronger in this court; and holds both as to the perſon to 
take, and the eſtate itſelf, It was ſtrange, the teſtator ſhould, 


not make particular mention of this eſtate any where, or 


ſhew an intent to paſs it, if he intended it: but he could 
not intend by that general ſweeping clauſe to paſs a greater 
eſtate than what he had before particularly enumerated. 
Ihe ſtatute of wills ſpeaks only of ſuch eſtates as the teſtator 
had at that time: indeed an agreement, though not in. 
writing, yet if admitted between vendor and vendee, will 
be out of the ſtatute of frauds : ſo where there are other 
circumſtances, as the party's paying the money, the court 
will carry it into execution. But there is no authority, 
where there js a waver of the firſt agreement, and a new 
one gone into, that a court of equity has ſaid, the new 
ſhall have relation to the original agreement in order to diſ- 
inherit an heir at law, which is this caſe ; for-the time of 
giving the note was the &ra of the valid contract to bind 
the parties. Although where the thing agreed on 1s to be 
carried into execution by ſeveral ſubſequent acts, as the 
former, is the foundation of the whole, the court will ſay, 
there ſhall be a relation to make it good : this is not ſuch a 
ſubſequent act as is neceſſary to carry the former into exe- 
cution. Then as to the codicil, which may indeed be ſuch 

republication 
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republication of a will, that lands purchaſed after date of 
the will, if the words of the will are general enough, will 
paſs thereby; but it muſt be a codicil ſhewing neceſſarily 
ſuch an intent : otherwiſe the annexing the codicil and con- 
firming the will, will not do. In 1 Rol. Ab. 618. and 2 
Per. 122, Hutton v. Simpſon, are inſtances, where though 
teſtator plainly ſhewed an intent his will ſhould ſtand, by 
the act he did, yet it was not a republication. The laſt 
codicil cannot be a republication ; becauſe not by way of 
indorſement or annexed to the will, or ſhewn that the will 
itſelf was at that time before the teſtator. It is determined 
in this court, that the very will itſelf muſt be re- executed; 
and therefore this may be a good codicil, and yet no re- 
publication of the will. In Litton v. Lady Fallland, as cited 
in Acherly v. Vernon, Comyns 383, (where it is much bet- 
ter reported than in 2 Yer. 621) a codicil in a ſeparate pa- 
per was not a republication of the will. In Martin v. Sa- 
vage, Mich. 14 G. 2, the teſtator declared, his will was in 
cuſtody of Savage, and that it was, and would be till his 
will : the point was, whether this declaration, which was 
ſubſequent to a ſettlement by fine, which had revoked the 
will by altering the eſtate, was a republication of the will? 
Lord Hardwicke Lord Chancellor held, the parol evidence 
ſhould not be admitted, as it would elude the ſtatute of 
frauds ; and that though a codicil has been held a repub- 
—_— yet never, except the will has been before the 
teſtator. | 


Plainti F inſiſted, that even at making the will, teſtator 
muſt be conſidered in equity as intitled to this eſtate, and 
that it paſſed by the general words: but if not, he was fo 
before the codicils; each of which was a republication, and 
to be taken as a concomitant, not a ſeparate act. The 
ſtatute of H. 8. means, that teſtator ſhould be ſeiſed, if 
poſſible, but not of an eſtate in equity, which is impoſſible. 
He did not intend to die inteſtate; and it was prudent to 
leave it under ſuch general words. The contract was com- 
plete ; the ſubſequent matter, as the ingroſſing, &c. being 
not conſidered as part; and the contract itſelf is different 
from the execution. Republication of wills are favoured 
(fo ſaid in Ver.) that a man may not die inteſtate ; which 
is not favoured. Martin v. Savage was only this; a huſ- 
band had declared the uſes of a fine levied by him and his 
wife, the uſes of which revoked the will; he afterwards de- 
clared the will ſhould ſtand. 


Sir 
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Sir John Strange, Maſter of the Rolls, having taken time 
to conſider, now gave his decree. 


The queſtion ariſes on the general words after enume- 
ration of the particular eſtates, on which it ſeems to be ad- 
mitted (and if not, I ſhould have no doubt) that they will 
carry any other eſtate, he could he intituled to in law or 
equity at the time of the deviſe ; tor which, if it was neceſ- 
fary to cite authorities, there is 2 Ver. 679, P. C. 320, 
Eg. Ab. 211; which leads to the main queſtion between 
the deviſees and heir at law as to the contract. Ihe ven- 
dor ſubmits to the carrying it into execution; and both par- 
ties contend for it, but with different views. (x) On the 
beſt conſideration I am of opinion, that this eſtate, ſo con- 
trated for in life of teſtator, muſt be conſidered in equity 
as his eſtate, and well deviſed to the uſes in the will and 
codicils. As to the argument for defendant from being 
heir at law, &c. it is plain, that teſtator intended to die 
teſtate as to every part of his cſtate real and perſonal, and 
continued in that mind. What was his reaſon for ſo deal- 
ing with his ſon and heir, this court has nothing to do 
with. Here is a clear intent and expreſs words ; and it is 
not pretended, that teſtator had any other lands, to which 
theſe general words could be applied, having particulariſed 
thoſe eſtates of which he was ſcized. His not mentioning 
theſe lands may be accounted for: by the will he had diſ- 
poſed of all he had ; what would be at his death, was un- 
certain ; and therefore he uſed general words, that if com- 

leted it might paſs by the will; and inſerted the clauſe to 
— it out in land, if not done before. To conſider the 
inſtruments: though there is no occaſion to reſt this on 
the will itſelf, yet I ſtrongly incline to think, that even 
were the codicifs out of the caſe, the will itſelf would paſs 
the eſtate. One circumſtance indeed is wanting, the re- 
ducing this agreement into writing _— to the ſtatute 
of frauds ; which if done in er 1744, no doubt but this 
eſtate mult be confidered as his in equity from that time. 
But though an agreement is not reduced into writing and 


(441) 


Parol a- 


ſigned by the party, yet it is well known, that if confeſſed, gement 
or in part carried into execution, it will be binding on the conſeſſed 


parties, 
t * 
* 0 therefore 


(x) 1 Ack. 572, 2 Wms. 631, (y) Ante 33, 247. 


and here is the fulleſt admiſſion thereof. It muſt in 


and carried into further execution as ſuch in equi- in _ ex 
» 


t 
ding, 
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therefore he decreed according to the caſe in Fg. Ab. 19, 

and the conſtant doctrine in this court: it will be the ſame, 

where vendor comes for ſpecific performance, and the 
agreement admitted. No doubt, but on ſuch admiſſion it 

will be conſidered as an agreement from the time of tran- 

laction; o that on a bill by either party, the court muſt 

have decrecd execution, the eſtate as teſtator's from 7une 

1744, and the money the vendor's. As to any partial ex- 

ecution hetore the will, it is ſo far carried into execution 

as to ſupply the want of writing on that head. Plaintiff was 

agent to his tather, who approved of the agreement: it 

(44 2) would be ſuch a carrying into execution on their parts, as 
would have intitled vendor to have gone on with the pur- 

chaſe : but if that was doubtful, it is admitteti for defen- 

dant, that the time of giving the note, when Huxley agreed 

to join with vendor in making a title, was the effectual 

time, from whence it was his eſtate in equity: and if the 

firſt codicil is a republication, the new purchaſed eſtate 

will paſs thereby. But I cannot confider the taking that 

note, Ec. as waving the firſt agreement, and coming into 

a new one; but rather a further ſtep to carrying the origi- 

nal into exccution, as removing an untoreſecn obſtacle, 

and with a view of proceeding with the contract. But 
1 could the defendant lay all the previous ſteps to that tran- 
dicil is a re. ſaction out of the caſe, yet if this codicil is a republication, 
publication he muſt admit, the eſtate will paſs : and I am of an opini- 
of a will. on, this codicil amounts to a republication. It anſwers 
their own idea of republication ; being indorſed on the 

will, and atteſted as the ſtatute require. The ward re- 
publiſhed is uſed; which puts it out of doubt; but if not, 

it would have amounted to- a republication, as operating 

by additional charge on the real eſtate, and then conclud- 

ing by ratifying and confirming the will. In gll caſes of 

No preciſe republication no preciſe form of words is neceſſary ; but 
3 2 any, denoting the continuance of teſtator's mind, fo far 
„eren as he makes no alteration, will do. 1 Rell. Ab. 617, Z. 
1. Theſe words therefore or elſewhere, fc. muſt be con- 

ſtrued to take in all lands, to which he had a title in law 

or equity, wherever in Eng/and ; and the heir at law does 

not diſpute, but that before 10 April 1747, this was in 

equity teſtator's eſtate. The next inſtrument relied on for 

the plaintiff is the codicil made a few days before his death. 

The ſteps taken before the firſt codicil, brought the tran- 

ſaction to the drawing the conveyances, &c. which were 

actually ingroſſed, and would have been executed but for 

his death. The defendant is forced to admit, that if that 

codice i could be a republication, the new purchaſed lands 

pals : 
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paſs : and I am of opinion it amounts thereto notwithſtand- 
ing his objections. It is an expreſs declaration, that the 
reſt of his intent, not inconſiſtent therewith, ſhovid con- 


tinue and be confirmed: it might be miichiev-us to con Need not 


{true, that no republication could be but by the :cilator's 


be indorſed 
or annexed 


taking the will in his hands, and republiſhing tha: by in- ,, che will. 


dorſement on it, or annexing the codicil to the will uſelf, 
The law in favour of the power of deviſing, has diſpenſed 
with many forms of expreſſion, which would be abfolutely 
neceſſary in other inſtruments ; and will infer republicati- 
on from an act done: as in 1 Rall. Ab. 617 : the perſon 
intending to republiſh may be at a diſtance m the will 
itſelf; or may not have it in his power by its being in 
another's cuſtody, and might know the ſubſtance, though 
he cannot repeat the particulars. When the codicil in 
Litton v. Lady Falkland, reported at large in 3 C. Rep. and 
this are compared together, there is ground to hold one a 
republication, though the other not. The codicil there 
was only an addition of ſome pecuniary legacies, and 
therefore not intended to operate on or affect the lands: 
but here the whole purport of the laſt is to vary the limi- 
tations in ſome particulars, ratifying the will in all the 
reſt : in 2 Ver. 625, no notice is taken of that object ion 
in Comyns, of the not annexing the codicil: and this is 
the ground of that determination in 1 Roll, Ab. 615. In 
Acherly v. Vernon, Comyns 381, the codicil was not indorſ- 
cd or annexed to the will, and there as here, was an altc- 
ration and ratifying the will in all other re!peQs. It was 
objected there, that it was on a ſeparate paper, c. but 
Lord Macclesfield held, the teſtator's figning and publiſh- 
ing the codicil in preſence of three was a republication of 
the will, and both together made but one inſtrument ; fo 
that the after purchaſed lands paſſed by the general words, 
although made by diſtinct inſtruments : and that is the 
later caſe, and confirmed in the Houſe of Lords. In Lit- 
tin v. Lady Falkland, though the codicil had been annexed 
to the will, yet I ſhould think it not a republication as to 
the lands. Hutten v. Simpſon, 2 Jer. 722 ſhews, that re- 
publication depends on the ſubject matter, not the annex- 
ing. (z) This laſt codicil was theretore à republication, 

i and 


{z) 2 Was. 334. Cro. Eliz. 493, 3 Alk. 180. Douglas 69. Cow. 
1:5, 3 Brown, Parl. Cas, 101. 1 Vol. 492. In 2 Vern. 625, it was 
ticid, that a codicil concerning the perſonalty, is not a republication ſo as 
% pals lands purchaſed after the making of the will; and in 2 Vol. 626, it 
was held, that a codicil direQting a will to ſtand, will not extend to a lap- 
ted or adeemed legacy: and in Frec Chan. 441, a cOdicil was held no re- 
publication of the will, but theſe were determined on the circumſtances of 
ech cate, and the intention not ſufficiently appearing, 
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and paſſed the eſtate under the general words of the will, 
if it had not paſſed before, as I think it had ; and all 
three 1 muſt be taken together, and make but 
one will. 


Caſe 188. Samſun verſus Bragington, Rolls May 15, 1750. 


A ſhip Maſter of a ſhip having pledged the ſhip for the ex- 
ny 4 a- pences, &c. laid out upon her abroad, the queſtion 
the maſter Was, Whether the part-owners were thereby liable; the de- 
for expen- fendants inſiſting that, this being a contract abroad, by the 
ces, Ce. civil law, or as received here among merchants, the maſ- 
wel "YP® ter has no right farther than to hypothecate the ſhip, not to 
and the make his owners liable. 


part owners 


liable. Againſt which it was ſaid, that a captain of a ſhip has a 

Ante, 154. power to charge his owners perſonally, as if it was money 

— borrowed by the owners, in the ſame manner as where a 

e- bs, debt contracted by a ſervant will charge the maſter perſo- 

1748. nally; which perſonal obligation is not 3 by, or incon- 
ſiſtent with, the pledging the ſhip. Thomas v. Terry, Eg. 
Ab. 139, Speering v. Degrave, 2 Ver. 643, and this is on 
a contract, laid out for the purpoſes of the ſhip, and for 
benefit of the owners. 5 


Sir John Strange Maſter of the Rolls, ſaid, that caſe in 
Per. ſeemed to be a tranſaction at home: and it was com- 
mon, that if materials were furniſhed by tradeſmen, they 
might bring an action againſt either. All the civil law 
ſays, is only on the general power of the maſter to hypo- 

(444) thecate the ſhip, al make uſe of it as a fund or credit in 
a place, where no other could be had. (a) But there is no 
caſe, where the maſter of the ſhip being abroad takes up 
money for neceſſaries, whether that can perſonally charge 
the owners, or whether the whole lien is on the ſhip. This 
power of hypothecating has nothing to do with, nor is it 
by virtue of the common law, but from neceffity and the 
law of nations. In general to ſay, the maſter cannot bind 


the owners by any act, is going too far. f | 


His Honour took time to conſider of it; and afterward 
(as I was informed) determined, that the ſhip was well hy- 
pothecated, and that part owners were liable. 


Pen 
(a) Ante. 154, and the caſes there cired. 
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Penn verſus Lord Baltimore, May 15, 1750. Caſe 189. 


HE bill was founded on articles, entered into between — 
the plaintiffs and defendant 10 May 1732, which Pm” 

articles recited ſeveral matters as introductory to the ſtipu- ereed of ar- 
lation between the parties, and particularly letters patent tictes exe- 
granted 20 Fune, 2 C. 1. by which the diſtri, property, — 
and government, of Maryland under certain reſtrictions is — 
granted to defendant's anceſtor his heirs and aſſigns: far- boundaries 
ther reciting charters or letters patent in 1681, by which of two pro- 
the province of Penn/ylvania is granted to Mr. William Ii, 
Penn and his heirs ; and ſtating a title to the plaintiffs de- 
rived from James Duke of York, to the three lower coun- 
tries by two feoffinents, both bearing date 24 Augu/? 1682. 
The articles recite, that ſeveral controverſies had been be- 
tween the parties concerning the boundaries and limits of 
theſe two provinces and three lower counties, and make a 
particular proviſion for ſettling them by drawing part of a 
circle about the town of Newcaftle, and a line to aſcertain 
the boundaries between Maryland and the three lower coun- 
ties, and a proviſion in what manner that circle and line 
ſhould run and be drawn; and that commiſſioners ſhould 
do it in a certain limited time, the final time for which 
was on or before 25 December 1733. There was beſide a 
proviſion in the articles, that if there ſhould be a want of a 

uorum of commiſſioners meeting at any time, the party, 
by default of whoſe commiſſioners the articles could not be 
carried into execution, ſhould forfeit the penalty of 50001. 
to the other party : and a proviſion for making conveyan- 
ces of the ſeveral parts from one tothe other in theſe bound- 


aries, and for enjoyment of the tenants and landholders. 


The bill was for a ſpecific performance and execution of 
the articles: what elſe was in the cauſe, came by way of 
argument to ſupport, or objection to impeach, this relief 


prayed. 
When the cauſe came on before, it was ordered to ſtand 
over, that the Attorney General ſhould be made a party (445) 


who now left it to the court to make a decree, ſo as not to 
prejudice the right of the crown. 


The firſt objeQion for defendant was, that this court has 
not juriſdiction nor ought to take cognizance of it; for 
that the juriſdiction is in the King and council. 


Second objeQion, that if there is not an abſolute defect 
of juriſdiction in this court, yet being a proprietary go- 
gernment 
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vernment and feudary ſeigniory held of the crown, who 


'has the ſovereign dominion, the parties have no power to 


vary or ſettle the boundaries by their own act; for ſuch a- 
greement to ſettle boundaries and to convey in conſequence, 
amounts to an alienation, which theſe lords proprietors 
cannot do : but ſuppoſing they may alien entirely, they 
cannot alien a parcel, as that is diſmembering ; for which 
there is a rule in the feudal books concerning Feuda indi- 
viſibilia. 

Thirdly, this agreement ought not to be carried into 
execution by this court; as it affects the eſtates, rights 
and privileges of the planters, tenants and inhabitants 
within the diſtrict, and the tenure and law by which they 
live, without their conſent. 


Fourthly, ſuppoſing all this anſwered, yet this agree- 

ment is not proper to be eſtabliſhed from the general na- 
ture and circymſtances. Firſt, as it is merely voluntary, 
and the court never decrees ſpecifically without a conſide- 
ration. Secondly, as the time for performance 1s lapſed. 
Thirdly, that theſe articles are in nature of ſubmiſhon to 
arbitration, which cannot be ſupplied by interpoſition and 
act of this court. Fourthly, that defendant was impoſed 
on or ſurprized in making this agreement. Fifthly, that 
if there was no impoſition or fraud, defendant groſsly miſ- 
took his original right ; and under that miſtake and igno- 
rance, the articles were founded and framed. Sixthly, the 
agreement in ſome material parts is ſo uncertain, that it 
cannot be decreed with certainty according to the intent 
of the parties, for that no center is fixed; without which 
it is impoſſible to make a circle : nor is it ſufficiently de- 
ſcribed, whether it ſhould be a circle with a-radius of 
twelve miles or only a periphery of twelve miles. Seventh- 
ly, there is a covenant for mutual conveyances ; whereas 
the plaintiffs have no eſtates in the lower counties, ſo as 
to make an effectual conveyance to defendant ; and an 
agreement muſt be decreed entirely, or not at all, on the 
plaintiff's own ſhewing the legal eſtate and property is in 
the crown: fo that at moſt they have but an equitable 
right, in which the crown is truſtee ; and then this court 
cannot decree a conveyance. In Reeve v. Attorney Gene- 
ral, 1741, lands were deviſed to a wife, and 45 her 
death to be ſold, and the money to be divided among the 
plaintiffs ; the teſtator died without heirs; ſo that the le- 
gal intereſt in the eſtate deſcended to the crown, but with 
a truſt to be fold. On a bill to have the will eſtabliſhed, 
and to hold againſt the crown, or the lands fold, His Lord- 


ip diſmiſſed the bill; and ſaid, where the crown was truſ. 


tee, 
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tee, the court has no juriſdiction to decree a conveyance; 
but they muſt go to a petition of right. Eighthly, this 
court cannot make an effectual decree in the cauſe, nor en- 
force the execution of their own judgment. 


Lord CHANCELLOR. 


I directed this cauſe to ſtand over for judgment, not ſo 
much from any doubt of what was the juſtice of the caſe, 
as by reaſon of the nature of it, the great conſequence and 
importance, and the great labour and ahility of the argu- 
ment on both ſides; it being for the determination of the 
right and boundaries of two great provincial governments 
and three counties; of a nature worthy the judicature ot 
a Roman ſenate rather than of a ſingle judge: and my 
conſolation 1s, that if I ſhould err in my judgment, there 
is a judicature equal in dignity to a Roman ſenate, that 
will correct it. 


It is unneceſſary to ſtate the caſe on all the particular 
circumſtances of evidence; which will fall in more natu- 
rally, and very intelligibly, under the particular points 
ariſing in the cauſe. 


The relief prayed muſt be admitted to be the common Decrees in 
and ordinary equity diſpenſed by this court; the ſpecific /Pecic pre- 


performance of agreements — one of the great heads 


of this court, and the moſt uſeful one, and better than da- law. 


mages at law, fo far as relates to the thing in ſpecie; and 
more uſeful in a caſe of this nature than in moſt others ; 
becauſe no damages in an action of covenant could be at 
all adequate to what 1s intended by the parties, and to the 
utility to ariſe from this agreement, viz. the ſettling and 
fixing theſe boundaries in peace, to prevent the diſorder 
and miſchief, which in remote countries, diſtant from the 
ſeat of government, are moſt likely to happen, and moſt 
miſchievous. Therefore the remedy prayed by a ſpecific 
performance is more neceſſary here than in other caſes : 
provided it is proper in other reſpects: and the relict 
ſought muſt prevail, unleſs ſufficient objections are ſhewn 
by defendant ; who has made many and various for that 
purpoſe. 


Firſt, the point of juriſdiction ought in order to he con- Juriſdifion 


ſidered :- and though it comes late, I am not unwilling to cf the court 


conſider it. To be ſure a plea to the juriſdiction muſt be 


offered in the firſt inſtance, and put in primo die; and an- by aniwer. 
ſwering ing, yer if 
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ſwering ſubmits to the juriſdiction: much more when 
there 1s a proceeding to hearing on the- merits, which 
would be concluſive at common law: yet a court of equity, 
which can exerciſe a more liberal diſcretion than common 
law courts, if a plain defect of juriſdiction appears at the 
hearing, will no more make a decree, than where a plain 
want of equity appears. It is certain, that the original 
juriſdiction in caſes of this kind relating to boundaries be- 
tween provinces, the dominion, and proprietary govern- 
ment, is in the King and council: and it is rightly com- 
pared to the caſes of the ancient Commates and Lord/bips 
Marchers in Wales ; in which if a diſpute is between pri- 
vate parties, it muſt be tried in the Cammotes or Lordſbips; 
but in thoſe diſputes, where neither had juriſdiction over 
the other, it muſt be tried by the King and council; and 
the King is to judge, though he might be a party ; this 
queſtion often ariſing between the crown and one Lord- 
Proprietor of a province in America: fo in the caſe of the 
Marches it muſt be determined in the King's courts, who 
is never conſidered as partial in theſe caſes; it being the 
judgment of his judges in B. R. and Chancery. So where 
before the King and council, the King 1s to judge, and 1s 
no more to be preſumed partial in one caſe than in the 
other. This court therefore has no original juriſdiction on 
the dire& queſtion of the original right of the boundaries; 
and this bill does not ſtand in need of that. It is founded 
on articles executed in England under ſeal for mutual con- 
ſideration ; which gives juriſdiction to the King's courts 
both of law and equity, whatever be the ſubje& matter. 
An action of covenant could be brought in B. R. or C. B. 
if either fide committed a breach: ſo might there be for 
the 5000/7. penalty without going to the council. There 
are ſeveral caſes, wherein collaterally, and by reaſon of 
the contract of the parties, matters out of the juriſdiction 
of the court 2 will be brought within it. Suppoſe 
an order by the King and council in a cauſe, wherein the 
King and council had original juriſdiction; and the parties 
enter into an agreement under hand and ſeal for perform- 
ance thereof: A bill muſt be in this court for a ſpecihc 
e ay and perhaps it will appear, this is almoſt 
iterally that caſe. The reaſon is, becauſe none but a 
court of equity can decree that. "The King in council is 
the proper Judge of the original right; and if the agree- 
ment was fairly entered into and ſigned, the King in 
council might look on that, and allow it as evidence of 
the original right: but if that agreement is diſputed, it is 


impoſſible for the King in council to decree it as an agree- 
ment. 
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ment. That court cannot decree in perſonam in England E. in coon- 
unleſs in certain criminal matters ; being reſtrained there- ©! cannot 
from by ſtat, 16 Car. and therefore the Lords of the coun- — 
cil have remitted this matter very properly to be determin- not acting 
ed in another place on the foot of the contract. The con- in per ſorom, 
ſcience of the party was bound by this agreement 3 and e 
being within the juriſdiction of this _ (b) which act 

in per ſonam, the court ma rl ee it as an agrec- 
la a foundation — E a ſtep — As 

this court collaterally and in conſequence of the agreement 

judges concerning matters not originally in the juriſdic- 

tion, it would decree a performance of articles of 8 18 ) 
ment to perform a ſentence in the Eccleſiaſtical court, juſt 44 


as a court of law would maintain an action for damages in 
breach of covenant. 


As to the ſecond objection : if it was ſo, it would be Proprietors 
very unfortunate ; for ſuits and controverſies might be for of theſe go- 
that reaſon endleſs; and this has ſubſiſted above ſeventy — 
years. This objection is inſiſted on at the bar, and not pounds be- 
by the anſwer. The ſubordinate proprietors may agree, tween 
how they will hold their rights between themſelves : and if 
a proper ſuit is before the King in council on the original 
right of theſe boundaries, the proprietors might proceed 
therein without making any other parties except them- 
ſelves. In this reſpect alſo it is properly compared to the As in the 
caſe of Lordfhips Marchers and to counties Palatine. When — 
the Marches ſubſiſted, there might be a ſuit in B. R. con- Palais. 
cerning their boundaries; and the Lord of each March in 
queſtion need be the only party. If a matter of equity 
aroſe, either of the Lord/hips Marches might have ſued in 
equity to ſettle, becauſe this is the King's court of general 
juriſdiction as to matters of equity; and an agreement be- 
tween the parties relative to theſe boundaries, if proper in 
other reſpeAs to carry it into a ſpecific performance, is a 
matter of equity. The court might indeed —_— of 
their tenure require the Attorney General to be made a 
party, to know, if he had any thing to object; but then 
might hold plea of the cauſe. Suppoſe, both counties Pa- 
latine were in ſubjeQs hands (as both have been formerly), 
and ſubfiſted ſo ; and a queſtion had ariſen concerning the 
boundaries of theſe two counties Palatine ; and the reſpec- 
tive Earls Palatine had entered into articles concerning 
theſe boundaries: this court would have held plea of ſuch 
articles as well as concerning the boundaries of manors, 

ſeigniaries, 
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ſeigniories, and honours ; for theſe are honours, only & 
franchiſe of a higher nature. To ſay that ſuch a ſettle- 

Which is ment of boundaries amounts to an alienation, is not the 
not an alie- true idea of it; for if fairly made, without colluſion; 
nano (which cannot be preſumed) the boundaries ſo ſettled are 
to be preſumed to be the true and ancient limits. But ſup- 

poſe it favours in ſome degree of an alienation, why ought 

it not to be? There is no occaſion to determine that, nor 

will I ; but it is a new notion, that the Lords proprietors 

They may Of theſe provinces may not alien to natural born ſubjeas., 
alien to This is no opinion: but the grants themſelves are framed 
ſobjects. ſo as to be molt open to alienation ; being grants to them 
If part a- and their heirs to be held in common focage 3 not in capite 
liened the of the crown, but as Windſar Caſtie is. What rule of law 
1 is there, that lands or a franchiſe granted to be held in 
would re- Common ſocage, not in capite, but as of a particular ho- 
main on nour or manor, cannot be aliened without licence? All the 
the whole, ohjections concerning knight's ſervice or capite lands are 
and. cxatt- out of the calc, and the ac 7 and 8 Will. 3. Cap. 22. Sed. 
either, 16. ſuppoſes, the proprictors may alien to a natural born 
( 49) ſubject. The firſt words of the clauſe there are, that they 
+ and their aſſigns may be reſtrained from alienating without 
licence, which ſuppoſes that it was aſſigned; and this ap- 

pears in the caſe of Carolina, As to the not alienating a 

parcel, the rule cited out of the Feudifts is not applicable z 

thoſe books treating of different tenures ; but I admit, 

neither of theſe proprietors could diſmember their provin- 

ces, ſo as to alter the nature of the thing granted, and 

thereby bind the crown, of whom they held ; for the te- 

nure and ſervices would (till remain on the whole, and the 

Like office crown might demand the whole ſervices from either It is 
of high therefore ſomething like the caſe of the office of high con- 
conſtable, ſtable of England, held by tenure of grand ſerjeanty 3 
which was very extraordinary, to hold the manors by te- 
by nure of ſuch an office. In Ki. 170, and Dy. 285, the 
" judges reported their opinion to X. H. 8, that the tenure 

was not extin& by the diviſion, but that the King had a 

right to inſiſt on the performance of that office from the 

Duke of Fuckingham by reaſon of his moiety : but this 
exacting the performance of the ſervice from either ſubjec 

is at the king's pleaſure to do or not. This is an inſtance 

that in honours and tenures of this kind, the king cannot 

de prejudiced by any alienation, diviſion or ſeverance be- 

tween the parties; and if material ſervices are reſerved on 

the grant (though here it is by fealty only in licu of all) 

the entire ſervices might be exaCted from either, not being 
apportionable. But the ſettling limits is not a diſmembet- 

| ing 
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ing; and if a licence to do this was neceſſary from the 
crown in law and policy, it ſufficiently appears, there was 
ſuch; for it appears by orders of council made in 1685 
and 170g, the crown has not only recommended, but or- 
dered, this diviſion to be made fo far as reſpects the three 
lower counties; as to which there is no diſmembering z 
for the dividing line is thereby exactly the ſame : indeed 
the circle is not within theſe orders : but as to that no dif- 
ficulty can ariſe. « 


As to the third objeQion : the tenure of the planters, 
&c. remain juſt the ſame as before, and is preſerved by 
this agreement. The proprietors could not prejudice them 
by their agreement; but if they could, care is taken by 
the agreement to preſerve them. The King of England 1s 


ſtill their ſovereign and ſupreme Lord; both charters re- 


quire, the law of the reſpective provinces ſhould be con- 
formable to the law of England, as near as could be. Con- 
ſider, to what this objection goes; in lower inſtances, in 
the caſe of manors and honours in England, which have 
different cuſtoms and by-laws frequently: yet though dif- 
ferent, the boundaries of theſe manors may be ſettled in 
ſuits between the lords of theſe manors without making the 
tenants parties; or may be ſettled by agreewent, which 
this court will decree without making the tenants parties : 
though in caſe of fraud, colluſion or prejudice to the te- 
nants, they will not be bound: but notwithſtanding it is 
binding.on the parties, and to be eſtabliſhed as to them. 
Suppoſe, two bordering manors had been granted out in 
tail in recompence of ſervices, the reverſion in fee to the 
crown : in a ſuit between the lords concerning the boun- 
dares, it is not neceſſary to make the king or tenants parties 
to this ſuit. Indeed the crown would rot be bound by that 
azreement or decree : but it is ſtill hinding between the 
parties, But in this caſe the ſame final anſwer occurs, 
that does under the other objection; viz. that if there is 
no fraud or colluſion, it muſt be preſumed to be the true 
imits being made hetween parties in an adverſary intereſt ; 
each concerned to preſerve his own limits, and no pecuniary 
or other compenſation pretended. And (abſtracted from 
the general queſtion of want of juriſdiction) ſuppoſe, ei- 
ther party inſiſted, there was ſuch a breach of the Provi 

here, as incurred the penalty, and brought Debt in B. R. 
for that penalty, and the defendant there brought a bill 
here to be relieved (which probably would have been done: ) 
the court muſt have relieved againſt the penalty on per- 


tormance of the articles; judging on the terms of the re- 
Vol. I. Mm lief, 
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lief, and diſpenſing with the point of time, the court could 
not have avoided it. Then how does this caſe differ? For 
it will not be pretended, the King in council would have 
had plea in that caſe : it muſt have come into the King's 
courts of equity, which muſt have judged of the manner 
of performing that agreement, 


The next head of objection is taken from the general 
nature and circumſtances of the agreement. 


_. Firſt it is true, the court never decrees ſpecifically with- 
. con ſideration : but this is not without confideration ; 
without for though nothing valuable is given on the face of the 
conſidera · articles as a confideration, the ſettling boundaries, and 
_ ace and quiet, is a mutual confideration on each fide ; 
Settling and in all caſes make a conſideration to ſupport a ſuit in 


bounds a . : 
mutual this court for performance of the agreement for ſcttling 


— the boundaries. 

tion. 

Lipſe of The objection of the time for petformance being lapſed 

dime in 2 .may be anſwered; for it is the buſineſs of this court to re- 

=" lieve againſt lapſe of time in performance of an agree- 
ment ; and eſpecially where the non-performance has not 
ariſen by default of the party ſecking to have a ſpecific 

performance; as it plainly does not here. 


ogg Next, theſe articles are not like ſubmiſſion to arbitrati- 
lean on. In thoſe caſes generally the time is conditional, ſo as 
award. determination be made by ſuch a day; here the line and 
circle are agreed on by diſtin, independent, covenants, 
and that they ſhall form the boundaries of theſe tracts of 
lard: this therefore is a particular, certain, ſpecific con- 
tract of the parties, that theſe ſhall be the boundaries; 
nothing left to the judgment of the commiſſioners, who 
are merely miniſterial to run the line, c. according to 
the agreement, and ſet the marks. Therefore it is not 
like an award, but is an agreement, which this court will 


ſee purſued. 
D 
No fraud or As to any impoſition or ſurpriſe, the evidence is clearly 
furpriſe. contrary thereto. It would be unneceſſary to enter into 
the particulars of that evidence; but it appears, the agree- 
ment was originally propoſed by defendant himſelf : he 
himſelf produced the map or plan afterward annexed to 
the articles: (e) he himſelf reduced the heads of it into 
writing, 
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writing, and was very well aſſiſted in making it: and far» 
ther that there was a great length of time taken for con- 
ſideration and reducing it to form, But there is ſomething 
2 ſupporting this evidence, viz. the defect of evi- 

ence on the part of the defendant, which amounts to 
ſtronger negative evidence, than if it was by witneſſes; 
for it was in his own power to have ſhewn it, if otherwiſe. 
Then am I to preſume, he was impoſed on, in a plan too 
ſent to himſelt by his own agents: as to the plan itſelf, it 
was in his own power; with regard to the original of 
theſe minutes of the agreement wrote by himſelf, though 
ordered by the court to be produced, they are not produced ; 
which negative evidence ſupports the evidence of the fair- 
neſs of carrying on this agreement on the part of the 
plaintiffs. | | 


I admit, that, though no impoſition of fraud, yet a plain Nor mit- 
miſtake contrary to the intent would be a ground not to uke. 
decree ſpecific eee But confider the evidence 
thereof: the defendant and his anceſtors were converſant 
in this diſpute about 30 years, before this agreement was 
entered into, and had all opportunities; therefore no ig- 
norance, want of information of miſtake, are to be pre. ot necet⸗ 
ſumed : and in caſes of this kind after an agreement, and aty to re- 
plain miſtake contrary to intent of parties not ſhewn, it is fort to the 
not necefſary for the court to reſort to the original right of g 
the parties: it is ſufficient, if doubtful. To conſider the 

ints in diſpute, and firſt upon the defendant's charter ; 
in which it is infiſted, the whole 4oth degree of North la- 
titude is included; and if fo, that it is not to be limited by Former 
any recital in the preamble. There is great foundation — 
to ſay, the computations of latitude at the time of the tude vary 
grant, vary much from what they are at preſent; and that from the 
they were ſet much lower anciently, than what they are preſent. 
now; as appears by Mr. Smith's book, which is of repu- 
tation: but I do not rely on that; for the fact is certainly 
ſo. But whatever that was, does it take it in by the deſ- 
eription ? It comes to the queſtion, whether the u/que ad 
is incluſive or excluſive ; therefore however deſcribed, the 
ſame queſtion remains. But there is another argument 
uſed by the plaintiffs to reſtrain the defendant's charter 
from taking in the whole zoth degree, viz. the recital of 
it, for the plaint'ffs ſay, the information, given to the 
crown by Lord Baltimore, was, that this part was land un- The King 
cultivated and poſſeſſed hy barbarians : whereas it was not deceived in 
| fo, but poſſeſſed by Dutch and Seweaes ; and therefore the bis grant. 
King was deceived in bis grant. There is confiderable 

M m 2 * evidence, 
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evidence, that Dutch and Swedes were ſettled on the Za 
part of that country; but this is ſaid to be no deceit on . 4 
crown ; for though ſome ſtragglers were ſettled there, yet 
if not recogniſed by the crown, that is not a ſettlement, 
I am of a different opinion; for in theſe countries it has been 
always taken, that that European country, which has firſt 
ſet up marks of poſſeſſion, has gained the right, though 
not formed into a regular colony ; and that is very reaſon- 
able on the arguments on which they proceeded. Then 
will not that affect the grant? If the fact was ſo, that 
would be as great deceit on the crown in notion of law, 
as any other matter ariſing from the information of the 
party ; becauſe ſuch grants tend to involve this crown in 
wars and diſputes with other nations : nor can there be a 
greater deceit than a miſrepreſentation tending to ſuch a 
conſequence ; which would be a ground to repeal the let- 
ters patent by, ſcire facias. Next conſider the diſpute on 
Penn's charter, which grants to him all that track of land 
in America from twelve miles diſtance from Newcaſtle, to 
the 43d degree of North latitude, &c. under which the 
plaintiffs do not pretend a title to the three lower counties, 
which relate to the two feoffments in 1682. Upon the 
charter it is clear by the proof, that the true ſituation of 
Cape Henlopen is as it is marked in the plan, and not where 


Cape Cornelius is as the defendant inſiſts; which would 
leave out great part of what was intended to be included in 


the grant; and there is ſtrong evidence of ſeiſin and poſſeſ- 
ſion by Penn of that ſpot of Cape Henlopen, and all acts of 
ownerſhip. But the reſult of all the evidence, taking it 
in the moſt favourable light for the defendant, amounts to 
make the boundaries of theſe countries and rights of the 
parties doubtful, Senex who was a good geographer ſays, 
that the degrees of latitude cannot be computed with the 
exactneſs of two or three miles: and another apher 
fays, that with the beſt inſtruments . it is impoſſible to fix 
the degrees of latitude without the uncertainty of ſeven- 
teen miles; which is near the whole extent between the 
two capes. It is therefore doubtful 3 and the moſt proper 
caſe for an agreement, which being entered into, the par- 
ties could not reſort back to the original rights between 
them; for if ſo, no agreements can ſtand : whereas an 
agreement, entered into fairly and without ſurpriſe, ought 
to be encouraged by a court of juſtice. 


The obje ctĩon of uncertainty ariſes principally on the 


certainty of queſtion concerning the circle of twelve miles to be drawn 


about Newcaflle, it was inſiſted on in the anſwer, and 


greatly 
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ly relied on in America; but is the cleareſt part of 

the cauſe. As to the center, it is ſaid, that Næweaſſic is a 

long town, and therefore it not being fixed by the articles, 

it is impoſſible that the court can decree it; but there is no 

difficulty in it : the center of a circle muſt be a mathema- 

tical point (otherwiſe it is indefinite) and no town can be 

ſo. | rake all theſe ſort of expreſſions and ſuch agreements 

to imply a negative; to be a circle at ſuch a diſtance from 
Newca/ile, and in no part to be farther. Then it muſt be 

no farther diſtant from any part of Newcafile. Thus to 

fix a center, the middle of Newcaſtle, as near as can be ( 4 53) 
computed muſt be found; and a circle deſcribed round that 

town; which is the faireſt way; for otherwiſe, it might 
be fourteen miles in ſome parts of it, if it is a Jong town. 
Then what muſt be the extent of the circle? It is given up 
at the bar, though not in the anſwer. It cannot be twelve 
miles diſtant from Neucaſile unleſs it has a ſemidiameter of 
twelve miles : but there 1s one argument deciſive without 
entering into nice mathematical queſtions : the line to be 
the dividing line, and to be drawn North from Henlopin, 
was either to he a tangent or interſecting from that circle, 
and if the Radius was to be of two miles only it would nei- 
ther touch or interſe& it, but go wide. There is no diffe- 
rence as to the place or running of the line from South to 
North, though there js as the cape, from which it is to 
commence, 


As to the ſeventh head of this objcRion, it is ly ſaid, The title to 
that agreements muſt be decreed entire, or not at all. As _—_— 
to the plaintiffs eſtate and poſſeſſion, this myſt concern ments to be 
only the three lower counties, which plainly paſſed by the decreed en- 
feoffment. I will lay aſide the queſtion of Eſoppel; which deb. 

is a nice confideration ; for the Duke of York, being then 3 
in nature of a common perſon, was in a condition to be 

eſtopped by a proper inſtrument. In 1683 the Nuke of 

York takes a new grant from the crown 5 and, having 

granted before, was bound to make further aſſurance, for 

the improvements made by Penn were a foundation to ſup- 

port a hill in equity for further aſſurance. The Duke of The King « 
York therefore while a ſubject was to be conſidered as a royal cut- 
truſtee 53 why not afterward as a royal truſtee ? I will not *. 
decree that in this court: nor is it neceſſary ; hut it is 2 

notion eſtabliſhed in courts of revenue by modern deci- 

ſions, that the King may be a royal truſtee ; and if the 

perſons from whom the King takes by deſcent, was a truſ- 

e 


* 


e, there may be grounds in equity to ſupport that; and 
if King J. 2. after coming to the crown was a — 
; | truſtee, 
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truſtee, his ſucceſſors take the legal eſtate under the ſame 
equity ; and it js ſufficient for plaintiffs if they have an 
equitable eſtate. Then conſider this in point of poſſeſſion 
of the Penns; the proof of which is very clear : they have 
been permitted toappoint governors of theſe lower counties; 
which have been approved by the crown according to the 
ſtatute of King William. Indeed all the acts of poſſeſſion 
are with ſalvo jure to the crown; but the evidence for de- 
fendants amounts to this : not of a real poſſeſſion or en- 
joyment, but of attempts to take poſſeſſion ſometimes by 
force, ſometimes by inciting people to come there ; other- 
wiſe why ſhould Lord Baltimore grant here, for half what 
he granted in other places? which ſhews plainly it was an 
poſſemon invitation to get ſettlers there under their title. Now I am 
ſuttcient in of opinion, that full and actual poſſeſſion is ſufficient title 
. © to maintain a ſuit for ſettling boundaries: a ſtrict title is 
bounds. never entered into in caſes of this kind; neither ought it. 
But what ends this point of want of title to convey is, 
( ) that no part of the lower countics is left to be conveyed 
454 by plaintiffs to defendant ; ſo that nothing being to paſs by 
plaintiffs it is not material whether they have title to con- 
vey or not. But now in caſes of this kind, of two great 
territories held of the crown, I will ſay once for all, that 
long poſſeſſion and enjoyment, peopling and cultivating 
countries, is one of the beſt evidence of title to lands, or 
diſtrict of lands in America, that can be; and ſo have I 
thought in all caſes ſince I have ſerved the crown; for the 
— beneficial advantages, ariſing to the crown from ſet- 
tling, Ec. is, that the navigation and the commerce of 
this country is ny improved. Thoſe perſons there- 
fore, who make theſe ſettlements, ought to be protected in 
the poſſeſhon, as far as law and equity can: and both theſe 
proprietors appear to have great merit with regard to the 
crown and the public ; for theſe two provinces have been 
improved in private families to a great degree to the advan- 
tage of their mother country : this regards the three lower 
countries ; the ſtrength of which is vaſtly on the fide of 

the plaintiffs. | 


Agrement As to the court's not —_— the execution of their 
. judgment; if they could not at all, I agree, it would be in 
— —_ vain to make a decree ;, and that the court cannot inforce 
be inforced their own decree in rem, in the preſent caſe : but that is 
n n. not an ohjection againſt making a decree in the cauſe; for 

the ſtrict primary decree in this court as a court of equity 

is (d) in perſonam, long before it was ſettled, whether this 
X ws court 
(d) vt) Inft, 213, Ante, 204, 447. 
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court could iſſue to put into poſſeſſion in a ſuit of lands in The prima- 


England ; which was firſt begun and ſettled in the time of 
James I. but ever ſince done by injunction or writ of aff 
tant to the ſheriff : but the court cannot to this day as to 
lands in Ireland or the plantations. In Lord King's time in 
the caſe of Richardſon v. Hamilton, Attorney General of 
Pennſylvania, which was a ſuit of land and a houſe in the 
town of Philadelphia, the court made a decree, though it 
could not be inforced in rem. In the caſe of Lord Angleſey 
of land lying in Ireland, | decreed for diſtinguiſhing and 
ſettling the parts of the eſtate, though impoſſible to inforce 
that decree in rem, but the party being in England, I could 
inforce it by proceſs of contempt in perſonam and ſequeſtra- 
tion, which is the proper juriſdiction of this court. And 
indeed in the preſent caſe, if the parties want more to be 
done, they muſt reſort to another juriſdiction; and it looks 
by the order in 1735, as if that was in view ; liberty being 
thereby given to reſort to that board. 


perſona. 


This opens a way to that part of the caſc relating to the — 
crown. The Attorney General acts a very impartial part; crown. 


and I ſhall expreſs in the fulleſt words, that this decree is 
entirely without prejudice to any prerogative, right, or in- 
tereſt in the crown. I will go farther ; that, as I do not 
know how far that intereft of the crown may be, T will re- 
ſerve liberty for either party to apply to this court, if by 
any act or right of the crown, execution of this {hall be 


obltruQed ; for the court is at liberty to ſuſpend its decrec, 1;1,,,, to 
if a difficulty to perform it is ſhewn : and I will reſerve fur- ſuſpend the 
ther directions as between the parties as to that matter ſo decree. 


de novs ariſing. Judgments have been at law with a /alvo 
jure of the crown; as in Raſlal and Coke's entries in the 
title of intruſion and quo Warrants ; which particularly in 
the caſes of lands relating to intruſion, is very analogous 
to the preſent. . | 


I am of opinion therefore to decree a ſpecific perfor- 
mance of this agreement without prejudice to any right, 
Oc. of the crown. 


Next as to the point of coſts : for which muſt be conſi- on 
dered, what paſſed in America and in England. As to defendant. 


what paſſed antecedent to granting the commiſſion, it is 
v Kir on both ſides; all the obje d ion, ariſing from 


that, is the defence againſt the performance ; and that 
there are no grounds for the defence from fraud, im- 
poſition or miſtake, which are made the heads for it. But 

in 
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in America the defendant's commiſſioners behaved wit 
great chicane in the point they inſiſted on, as the want 
a center of a circle, and the extent of that circle, vis. 
whether a diameter of two or of twelve miles: the endea : 
youring to take advantage of one of plaintiffs commiſ- 
ioners coming too late, to make the plaintiffs incur the 
penalty. It is plain, from the articles, both fides ſhould 
be anſwerable for default of their commiſſioners: the pe- 
nalty ſhews the intent; though I own, this is not that 
caſe ; but I do not go on that. The defendant has been 
miſled by his commiſſioners and agents in America, to 
make their obje&ions his defence; which brings it nearer 
to himiclf ; and though he would not at all have thought 
of it as from himſelf (fo that I impute nothing in the leaſt 
diſhonourable to him), yet I muſt take jt as his own act; 
and then ſhould not do complete juſtice, if I did not give 
plaintiffs the coſts of this ſuit to this time, to be taxed, 
reſerving ſubſequent coſts, ee? 


His Lordſhip, having directed that the plaintiffs and de- 
fendant ſhould quietly hold according to the articles, al- 
tered that, for it would be proper to have a decree in 
this court for quiet enjoyment of lands in America ; which 
would occaſion continual applications to this court for con- 
tempts, &c. aud that it ought to be the proper juriſdic- 
tion. - | | 


Mr. Solicitar General in his argument cited the Maſſa- 
chuſſet Bay company, againſt the King, in 1746, in the 
council, as to fettling boundaries; where on petition by 
the plaintiffs to rehear, the committee reported, that there 
was no inſtance of rehearing on an appeal ; which would 

(4 56) be miſchievous, unleſs on ſome very particular circum- 
: ' ſtances, as new diſcovery or fraud concealed ; and there- 


fore the petition was rejected. 


* Caſergo. Welt verſus Skip, May 16, 1750- 
a T HIS now came on upon the point reſerved till after 
. che determination of Ryal v. Rowles : Ante 27 


January 749-50, and the queſtion was, whether there 
was any diſtinction between this and that caſe either on the 
foot of the Eiegit, taken out by the ſiſters of Ralph Har- 
woed on a judgment confeſſed by him, againſt his leaſe - 
13 . ' OW W 50 4 - 46 ” J 0 [4 | 
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the brewhouſe, Cc. (which the ſiſters inſiſted, the com- 
miſſioners of the bankrupt were not intitled to ſeiſe and 
ſell under the a& ot parliament,) or on the foot of the 
officers of exciſe, whom the ſiſters had paid off, and in- 
ſiſted, that having paid a debt to the crown, the preroga- 
tive of the crown ſhould avail them. 


Lord CHANCELLOR. 


The ſtatutes of bankruptcy do certainly not extend to Partnerſhip 
the right of the crown; but as to the partnerſhip-debts ſub- ho 
ſequent to the aſſignment, the ſiſters are conſidered as part- — Partners 
ners; and the partnerſnip- effects muſt be applied to pay thip debts, 
the partnerſhip-debts, before ay other partner can claim | 
any thing out of either for his ſhare or debt. Suppoſe, a 
ſubſequent judgment-creditor had taken theſe effects in ex- 
ecution : it has been determined over and over at Gurld- Judgment 
hall, that one cannot come againſt theſe goods, which he creditor 
had left in the bankrupt's hands, and ſay, he is a prior cn. gg 
judgment-creditor. Then a queſtion will be, whether bankrupt's 
any thing will be coming after payment of the partnerſhip- hands, can- 


dehts ? not come 
| — 
But firſt let the Maſter inquite, whether, at the time of — 


the judgment confeſſed by al Harwaed to his liſters, execution. 
any ſum was due to them, or either of them ? what was 

the conſideration of the judgment: and if the maſter ſhall 

find any debt due, then take an account thereof. 


Baker werſus Paine, May 21, 1750. Caſe 191. 


TP plaintiff captain of an India Ship, (e) by articles Articles of 
of agreement bargained and ſold todefendant, all his agreement 
Ching ware and merchandiſe, which he brought home in — 
his laſt voyage; covenanting that he was the real propric- nutes. 
tor, and had à right to ſell, and ſhould allow, deduct or 

pay to defendant, all the cuſtoms, dutics, allowances and 
charges, that ſhould be taken out of «he ſaid bargained pre- 

miſſes. Thoſe allowances amounted in the whole to forty- 

ſix and a half per cent. paid to the company on the captain's 

private trade in reſpe& of warehouſe-room, c. or of the ( 4 57) 
duties to the crown. Two ſhips having been taken on re- 

turn home, the goods happened to ſell for a much higher 


price 


(e) Ante 31. 
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price than they had agreed on. The captain brought this 
bill, for an account of what was due on this contract. 


The material queſtion was, whether the plaintiff ought 
to bear all deductions and allowances, that were to be 
made, to the extent only of that ſum he was to receive on 
his private contract with defendant ; or whether he was to 
bear it on the whole price, the ry ſhould ſell for at the 
company's ſale by inch of candle? 


Plaintiff's counſel admitted, the articles, as penned, 
were againſt him ſo as to oblige him to pay on the whole 
ſum, but the real contract — intent was, that he ſhould 
pay the forty-ſix and a half per cent. only on the price, he 
was to receive by his private contract with defendant who 
ſhould bear the deduction on the ſurplus price, for which 
the goods ſold, becauſe that was all profit to himſelf; and it 
appeared by the minutes and the calculations made by 
themſelves at the time, that this was contrary to the in- 
tent, and a miſtake by the drawer : which is a head of 
relief in this court: and to this parol evidence was offered 
to be read. | 


ObjeQed to for defendant 5 for by this means the mere 
allegation of miſtake will let in parol evidence in contra- 
diction to any agreement, and defeat written acts. The 
preſumption is, the whole agreement was compriſed in 
that deed ; therefore though the court leans againſt objec- 
tions of this kind, which prevent information, yet this 
would contradi& the rule of evidence, always adhered to 
unleſs there is fraud in the deed. The court will not add 
to the written agreement. In a caſe, Mich. 1746, on an 
agreement about a leaſe, which the defendant agreed to let 
at ſo much clear of taxes: the defendant was an unlet- 
tered perſon who added his mark; the tenant drew it, but 
omitted to inſert that clauſe, and brought a bill to carry it 
into execution : the defendant proved, that it was the in- 
tent it ſhould be clear of taxes ; but the court ſaid, that if 
the bill had been brought by the defendant to carry into ex- 
ecution, the objection would be more material, as that 
would be to add to the agreement. * 


Loxb 
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Lord CHANCELLOR 


How can 2 miſtake in an agreement, be proved but by Parol evi- 


parol evidence? (f) It is not read to contradi& the face 


dence to 
of prove miſ- 


the agreement which the court would not allow, but to take in 
prove a miſtake therein, which cannot otherwiſe be prov- agreement. 


cd ; it may therefore be read. 


For Plaintif. It was then urged, that by ſuch an 
agreement as this, the more his goods ſold for, the leſs he 
ſhould receive; nay they might ſell at fo high a price that 
he ſhould be money out of pocket; and parol evidence 
was read to ſhew the uſage ; viz. that the buyer uſually 
paid all the charges on the ſurplus price, above what was 
- contracted for, The defendant bid for the goods himſelf, 
and nodded to the auctioneer; and ſince offered plaintiff 
money by way of compromiſe. 


For Defendant. Though by this agreement the more 
plaintiff's goods fold for, the leſs he would receive, he 
could not be out of pocker ; for though the word pay was 
inſerted in the articles, (which would indeed be a founda- 


(458) 


tion for an action of covenant to compel payment of the 


whole deductions) it was by miſtake of the drawer, for in 
the minutes it was only dedu#, and equity would relieve. 
But this is a contract on a riſk or chance on both parties; 
and its having fallen out in favour of defendant is no rea- 
ſon to vary the agreement, which muſt be taken as at the 
time, unleſs fraud appears. If in all contingent contracts 
the riſk mult be equal, it would bring more buſineſs than 
the court could know what to do with : had a ſmall ad- 
vantage been gained, it would not be ſet aſide, and the 
quantum will not vary it. Suppoſe a ſhip, inſured at a 
great price is miſſing, had never failed, but was ſafe in 
port all the time, ſo that the underwriter ran little riſk : yet 
on a bill to have the premium returned on foot of miſtake 
the court would not relieve. No fraud is proved: and lit- 
tle weight is to be laid on the offers to plaintiff, 


Lorp 


(f) Parol evidence admitted to prove words taken down in writing were 
contrary to the concurrent intention of all parties, 1 Brown, 341. 

Where the agreement was not inſerted in the decd as the tranſaction 
would appear uſurious ; Parol evidence of this referred to contradic the 
deed, as the agreement was not charged to have been omitted by fraud. 
1 Brown, 92. 
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Lord CHANCELLOR- 


It is impoſſible to ſay, this caſe is free from obſcurity z 
and every caſe of this kind will be attended with ſome. 
Plaintiff may be intitled to à decree for account; hut it 

mult be according to what was his real ageeement. To be 
ſure it is very extraordinary, that an agreement ſhould be 
made for ſale of goods, which goods muſt by law be fold 
at another public ſale to aſcertain the real price; and that 
the more the goods fold for, and the greater profit the 
buyer ſhould make, the leſs the ſeller ſhould receive for 
thoſe goods. Such an agreement might indeed he made; 
but it is extraordinary; though it is not likely to happen, 
yet poſſibly the goods might ſell ſo high, that the ſeller 
might be obliged to pay money out of his pocket beſides 
lofing the whole price of the goods, It is admitted, there 
is a miſtake, by drawing it ſo as that an action of cove- 
nant would lie; and then the queſtion is, whether equity 
would relieve ? But I do not think the drawer of the arti- 
eles has purſued the intent of the minutes in other parts 
beſides the inſerting the word pay. In the minutes it is 
not ſaid, that all ſhall be charged on the bargained premiſſes, 
(4 59) which imports the ſold, but charges, Cc. that may by 
taken out of the produce of the ſaid china ware ; which is an 
ambigyous expreflion, not ſa determinate as the other; 
as it might refer to the account the parties made up them- 
ſelves, which was to be regulated de nee; and this is 2 
great variation in the words and ſenſe. Then I am of 
opinion, theſe minutes muſt be taken to be the agreement 
of the parties; and if any material variation (as is admit- 
ted for defendant) the articles muſt be reQified. The 
queſtion then is, what is the true ſenſe of the minutes ? 


contracts All cantraQs of this kind depend on the uſage of trade, 
expounded and are ſo allowed, not only in this but in common law 
by uſage of courts. On mercantile contracts relating to inſurances, 
_ Sc. courts of law examine and hear witneſſes, of what is 
the ulage and underſtanding of merchants converſant there- 

in; for they have a ſtile peculiar to themſelves, which is 

ſhart, yet is underſtood by them; and muſt be the rule of 
conſtruction. The material evidence to afford a rule from 

fads and uſage would be to ſhew how the accounts had 

been made up, and the allowance made by the captain on 

one fide, and the buyer or dealer in china on the other. 
And the plaintiff has proved by ſeveral witneſles ; the 

amount of which is, that ſuppoſe the captain previous 8 

1 N bogs 6 pr efges-ber ova a 
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the ſale, agrees to ſell part of his private trade for 100. on | 
which all the charges amount to gol. the ſeller is to pay | 
that go but if the ſale ſhould amount to 200/. the buyer 


uſually pays the advance : whereas the evidence on the part | 
of defendant amounts to nothing in this caſe, not ſwearing | 
to a queſtion of fact, what allowances, or in what manner | 
accounts are made up (which is material) but only to the | 
form and expre ſſion of the contract. 


As to the objection of the riſk ; it is truly ſaid, in all Contratts 
contracts of riſk, that is no reaſon io vary or put a different po... 
conſtruction on the agreement; which muſt be taken at time of a- 
the time: but here that argument is not ad idem; for the greement. 
riſk in this caſe is not at all to be applied to the deductions 

or allowances ; which was a known and certain charge of 


46 and a half per cent. 


As to the ſubſequent miſbehaviour of defendant, no inten- 

tional fraud is to be inferred ; but it is ſufficient for this . 

purpoſe, that to make another conſtruction would put it in 

the buyer's power to play ſuch tricks; and it is not mate- 

rial to inquire, whether it was done or not. The offers 

by defendant are material, though generally ſpeaking, of- 

fers by the parties by way of compromiſe are not to have 
| much weight in the merits of the caſe, nor to be made uſe 
| of, yet in caſes of this kind, where the contract 1s doubt- — — mn 
fully penned and to be explained by uſage, thoſe offers may miſe, where 
have weight. But as to the riſk of the two ſhips heing ta- material. 
ken, that, I ſuppoſe was a riſk not conſidered by any 


party. 


The minutes muſt be taken to be the agreement; the 
articles are not penned agreeable thereto z therefore the 
minutes ought to be expounded according to the uſage of 
trade; which is proved to be, as plaintiff inſiſts, defendant's 
' evidence proving nothing of the fact. 
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Caſe 192. Rook verſus Warth, May 23, 1750. 
Copyhold Copy hold eſtate intailed, conſiſting principally of a 
tenement houſe, having been burnt down, the ſum of g6/. 


— was collected on briefs toward the rebuilding, and paid by 
a collection the truſtees of the charity into the hands of the guardian of 
in briefs to tenant in tail who was an infant, and died under age, 
"> "pad without its having been ſo applied. A queſtion aroſe be- 
guardian of tween the perſonal repreſentative of the infant and his 
tenant in aunts, who claimed as iſſue in tail under the ſettlement of 


tail, who the real eſtate, in place of which this money came, and 


— _ brought this bill for that purpoſe: 
being fo 

applied ; Lord Cranceiion. 
Claimants 


— This is certainly a new caſe; of which there is no prece- 


to the mo- dent; yet in general there are authorities, che reaſon of 


ney, not which governs this. 
perſonal re- 


— I was at firſt a little alarmed by this bill; becauſe what 
I generally go on, is to diſcharge bills relating to money 
given in this kind of charity collected on briefs ; and if the 

money had been in the hands of the truſtees, I would have 
diſmiſſed the bill; and they ſhould have come to this court 
by petition ; but that is not the caſe, the money having 
been paid by the truſtees, for the benefit of the perſon then 
taken to be the ſufferer : ſo that it is in the hands of his 
guardian, and in the ſame ſtate as if a particular ſum had 
been raiſed or given by relations or friends of the infant, 
and to come in lieu of that loſs he ſuſtained, and which 
would be ſo applied. It is admitted, the only loſs ſuſtain- 
ed by the infant was from the burning down the houſe : 
had it been a loſs complicated, partly conſiſting in the 
burning the houſe and deſtroying the goods and other pro- 
perty of the infant, it would have been very difficult to 
have made a diviſion and diſtribution of the money: and 
I ſhould have endeavoured to have avoided entering into 


that conſideration : but that is not the caſe. 


There are two principal grounds for plaintiffs : viz. that 
this was an eſtate tail of one dying during infancy ; and 
that it was copyhold. 


— 


( 46 I) As to the firſt, ſuppoſing this had been the eſtate of one 


of full age ſeiſed in ſee; and the money had been paid bY 
the 


9 = 
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the truſtees to tenant in fee himſelf, or to ſome one for his 
benefit : I ſhould be of opinion, that on his death his heir 
at law could have no claim on that money ; unleſs there 
was ſome aQ, declaration, or apparent circumſtance, ari- 
ſing from himſelf to appropriate this money to rebuilding 
the houſe. So if he had been tenant in tail of full age 
who had ſpent or mixed the money with his other perſonal 
eſtate without appropriation to the purpoſe of rebuilding : 
I ſhould have thought the iſſue in tail would have had no 
right. to come to this court to have it ſo applied. There- 
fore it is rightly compared to the caſe of money paid on 
inſurance of a houſe from fire: the inſurance- money was a 
ſatisfaQion for the loſs; and it tenant in tail or in fee of 
full age had died, before the money was paid by the inſu- 
rance offices, the heir at law or ice in tail would have a 
conſiderable right to come into this court to have the pre- 
miſſes ſo deſtroyed, repaired or rebuilt, and that caſe of 
the inſurance might be compared to caſes, where tenant in 
fee — * articles to build a houſe, and before it is 

built, the party dies: the court has decreed as between ex- 
ecutor and heir at law the articles ſhould be carried into 
execution, and the houſe rebuilt for the benefit of the heir 
at law; it partaking of the nature of the realty. There 
may be caſes, where tenant in tail or fee has done an aQ, 
for which he had a perſonal remedy only, as againſt the 
workman he had contracted with; that ſhould be confider- 
ed as ſo annexed to the realty, as that the heir at law 
ſhould have the benefit of the contract. There is a caſe 
for that purpoſe in Ver. ſo would it be in the caſe of one of 
full age. (g) But this is a caſe of infancy, which operates 


in this manner: he was under guardianſhip ; (h) and his Infant's 


eſtate ought to be taken care of, and applied according ta 


the nature of it; and the court will always take care it changed. 


ſhall be ſo, and will not ſuffer his real property to be chang- 
ed into perſonal during his infancy, or his perſonal into 
real ; in order that the perſons, who are to come inta ſuc- 


ceſſion, may find the property in the ſame ſtate without be- 


ing altered by thoſe, who had not power to alter it; of 
which there are ſeveral caſes with regard to the timber part 
of the inheritance, and with regard to money direQed to 
be laid out in land, which the infant might have elected 
to be taken as money, if he lived to full age. Then on a 
bill in the infant's life by his prochein amy in his name, 


the court would have compelled the guardian or truſtee to 
| have 


(z) 3 Wms. 99+ Prec. Chan. 319. 1 Atk. 4%, 
(h) Infants inheritance not bound by act of the court, 2 Vol. 23. 
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have laid this money out in rebuilding the houſe ; and 
would not have ſaid, the money ſhould be kept till he dies, 
and then it ſhall be mere money, and the heir at law ſhall 
take the premiſſes without the application of the proper 
fund to put them in the condition they were. That right 
ſubſiſting during his whole life, his death will not chan 
it; but it will be bound by the ſame equity, and under t 
ſame right. : 
(462) Then conſider the next diſtinguiſhing reaſon, that this 
Copyhold is copyhold ; which greatly ſtrengthens it. The copyhold 
tenant ſub- tenant being ſubject to waſte by the general rule of law, 
Ject t \. (no cuſtom to the contrary being ſhewn) this might have 
lels by act been confidered by the lord of the manor as waſte z for, 
of God, unleſs it is a burning by lightning or the act of God, the 
deſtruQion of a hvuſe by fire, unleſs in convenient time 
And tenant tepaired, is waſte. So as between landlord and tenant for 
for years, Years, though no covenant to repair or rebuilc, he is ſub- 
where Jje& to waſte in general, and if the houſe is burned by fire, 
gy he muſt rebuild. But this is ſtronger, for if there is ant) 
nenen negligence in the copyhold tenant of guardian, as this 1s 
to repair or the caſe of an infant, the lord of the manor would have this 
rebuild, right; which therefore fill ſubſiſts: and it would be fatal 
for the tenant in tail, if he ſhould loſe his eſtate for want of 
the application of this money. This diſtinguiſhes the pre- 
ſent caſe ; and if it had been a queſtion between the heir at 
lay and perſonal repreſentative, the helt at law would have 
this right to have the money ſo applied, as it ſtood ſo bound 


at the death of the infant: ſo will the iffue in tail, 


The only doubt I have, is as to this part of the cafe: 
the whole of the loſs, the infant ſuſtained, is computed to 
1481. the loſs to him during his minority, as then he could 
not alien, was the loſs of the profits of the eſtate, which 
muſt be conſidered as the loſs of the intereſt of that money, 
and a perſonal loſs to himſelf. Then will the iſſue in tail 
be intitled to have the whole laid out in rebuilding the pre- 
miſes? or ought not the infant tenant in tail to be allowed 
ſo much out of it, as the intereſt of the whole 1487. would 
amount to during his life ? It was agreed afterward that the 
plaintiffs ſhould pay 8ol. as a reaſonable proportion of the 
961. to the rebuilding under the circumſtances of the caſe : 
but without colts on Either fide. As the plaintiffs were 
tenanits in tail of full age, the court would not decree them 

to lay it out; they might do as they thought fit. 


Green 
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Green verſus Rutherforth, May 23, 1750. Caſe 193. 


Lord Hardwicke Loxd CnhancELLOx, Sir John Strange, 
Maſter of the Ralls. 


HE end of the bill againſt the Maſter, Fellows, and perite of « 
Scholars of St. John's College in Cambridge, was to reQtory to a 
oblige Dr. Rutherforth to deliver up a preſentation made by college on 
the College of him to the rectory and parith church of Bar- every po 
row in Suffolk, to reſtrain his having inſtitution and induc- ſent the 
tion thereon, and to preſent the plaintiff under their com- ſenior di- 
mon ſeal ; ſetting forth, that Margaret Counteſs of Rich- — 3 
mond, mother of King Henry yth founded this College; 28 jurildie- 
that Queen Elizabeth in her 22d year gave a new body of tion, as be. 
ſtatutes to the College, which were accepted by them, ing in the 
and under which they have ever ſince been governed: that _— 
by uninterruped uſage of the College whenever a benefice 6 8 
became vacant, the ſenior Fellow on the divinity line was (4 3) 
preſented, whether he had taken the degree or not : that 
2 Boiuton, a Fellow, by will in 1689 deviſed to the 
Maſter, Fellows and Scholars of the College and their ſuc- 
ceſſors, the perpetual advowſon of this rectory on truſt, that 
whenever the church ſhould be void, and his nephew ſhould 
be capable to be preſented thereto, they ſhould preſent 
him ; and on the next avoidance ſhould preſent one of his 
name and kindred, if there ſhould be any ſuch capable 
thereof in the College; if no ſuch, they ſliould preſent the 
ſenior divine then Fellow of the College : and on his re- 
fuſal, the next ſenior divine, and ſo downward j and if all 
refuſed, they ſhould preſent any other perſon they ſhould 
think fit : but that whatever Fellow accepted it, Gould be 
obliged to refign his fellowſhip and place m the College 
within one year. The laſt incumbent dying in ay 1749, 
it was offered to the ſenior Fellow, and on his refuſal to the 
next, till it came to the plaintiff's turn, as next ſenior on 
the divinity line, who offered to take it, and they were de- 
ſired to preſent him: but the defendant infiſted, that he, 
being doctor in divinity, was to be conſidered as the per- 
ſon deſcribed by teſtator, and interpoſed by appeal to the 
Biſhop of Ely as viſitor ; on hearing which the Biſhop was 
of opinion, that Dr. Rutherforth was within the deſcription 
of the will, and therefore required them to preſent him; 
and that to avoid being cenſured, they made a ſpecial pre- 
ſentation under their common fea! ; but the plaintiff in- 
Vor. I. Nan ſiſted, 
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ſiſted, that as the advowſon was deviſed to the College under 
particular truſt by a third perſon, not the founder, the vi- 
ſitor had not juriſdiction to determine of the preſentation, 
or to interpoſe in execution of the truſt ; and therefore 
prays, that preſentation may be cancelled, and that the 
College may be directed to preſent him as intitled under 
the truſt of the will. 


Dr. Rutherforth put in a plea to the juriſdiction of this 
court; in which he ſtates and ſets forth verbatim the will 
and ſtatutes ; the firſt of which was de ambiguis et obſcuris 
interpretandis; wherein * Elizabeth reſerves a power 
of adding, diminiſhing, changing, and diſpoſing, inhi- 
biting all others therefrom ; and if the Biſhop of Ely or any 
other ſhould make new ſtatutes, ſhe abſolves the College 
from obeying them on pain of perury and amotion ; and if 
any doubt ſhould ariſe on her ſtatutes, they ſhould ſend to 
the biſhop of Eh, and ſubmit to his deciſion on pain of 
amotion. The next ſtatute ſet out was de vi/itatore : the 
next de Collatione beneficiorum, that on a vacancy of any 
benefice they ſhould within a month after conter the ſame 
Socio ſecundum gradum ſuum maxime ſeniori qui nullum eccle- 
ſiaſticum benefictum habet. After which defendant 25 far- 
ther, that he has heard and believes, the Biſhop of Zly for 
the time being, and no other, has been of right viſitor, and 
exerciſed all powers and juriſdiction over the Maſter, Fel- 
lows and Scholars of the College, and all other matters 
within the juriſdiction aer in as ample a manner 
as may be lawfully exerciſed; and that he, and no other 
court, has determined controverſies about the conſtruction 
of the ſtatutes and right of preſentation, whether given by 
the original foundreſs or ſubſequent benefactor. He then 
ſet forth the will cf Dr. Bowton, who had been long a 
Fellow and well acquainted with the ſtatutes ; then ſtates 
the facts of his preſentation on his appeal; to which the 
Maſter, &c. had put in an anſwer; then avers, that the 
plaintiff never appealed to the viſitor to hear his right or 
claim : that the Biſhop has right to compel all the members 
to anſwer upon oath as to al! matters touching preſentation 
of a living, and to inforce the proſecution of all the ſta- 
tutes ; and prays judgment, whether he ought to be com- 
pelled to anſwer plaintiff's bill, and whether this court 
ought to proceed farther in the ſaid ſuit. 


For defendant. This is a plea in its nature to the ju- 
riſdict ion of the court: that there is another judicature ex- 


clufively to take conuſance of matters of this kind, my 
$ 
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has exerciſed its juriſdiction, and pronounced ſentence in 
this cauſe ; which is binding. The the Biſhop of Eh is ſo 
appointed generally, appears by expreſs words of the ſta- 
tutes, viſitationem illi commendamus ; and then the particu- 
lar directions ſubſequent will not take away that general 
viſitatorial power. It is a queſtion of great conſequence to 
both univerſities ; affeQing that power they in general are 
all ſubje& to. As theſe eleemoſynary foundations are ſub- 
ject to rules and orders of their own, ſome perſon ought to 
be ſuperintendant to ſee their body of ſtatutes, which is 
their magna charta, maintained; and that is the viſitor ; 
the reaſon of which is, that they might not be drawn from 
the College to Weſtminſter, but have a ſpeedy and final re- 
medy. His power in general extends to matters relating 
to the College, its members or poſſeſſions ; having ſolely a 
right to determine any controverſy about the fellowſhips, as 
Lord Hale has ſettled; and conſequently the incidents, as 
the emoluments, goods, and profits of the lands. Though 
an advowſon may be confidered as a truſt, it would be fatal, 
if under that notion the courts at H/eftminfler ſhould draw 
advowſons of Colleges to them; and as the founder might 
ſubje& that as well as lands or goods, it is a proper object 
of the viſitor and would certainly be ſo, if it belonged origi- 
nally to the College : nor will its coming ſubſequent make 
it otherwiſe ; the viſitor and founder having a right to put 
ſubſequent benetactions under the ſtatute or correction of 
the viſitor : otherwiſe it would be a great diſturbance to 
College poſſeſſions; for where one advowſon has come to a (46 5) 
College by original foundation, many more have come 
ſince ; and all livings, given to a College or purchaſed 
ſubſequent to the firſt foundation, and by a private perſon, 
nay a bequeſt of goods or plate will thereby be excepted 
out of the viſitor's power: whereas they ſhould be conſi- 
dered part of the general property of the College, and reſt 
on the ſame rules: nor is there an inſtance of an applica- 
tion to any other court, unleſs in a collateral queſtion of 
donor's right to give. Being given as an emolumnient to a 
fellowſhip, no particular truſt can take it out of that juriſ- 
diction, the Biſhop has over the perſon and the thing, and 
the ſtatute alone can determine, who is ſenior divine. 
There being various truſts in the will, in one of which the 
College is intereſted, it is no object ion to the viſitor's pow- 
er, that the reſt of the truſts are ſuch, as a court of juſtice 
would have conuſance of. The preceding truſts to the ne- 
phew, &c. are determined, and on a bill for eſtabliſhment 
of the charity muſt have been conſidered, 2s if they had 
never been in the will: ſo that over the intermediate truſt 
Nn2 | among 
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among the members of the College the vifitor muſt have 
juriſdiction ; like a gift to the College for a particular eſ- 
tate, remainder over; the College would have an uncer- 
tain duration of the property, but it would be no objeQion 
to the viſitor's juriſdiction, that a truſt may happen, in 
which a perſon, no member, may be intereſted ; for in 
mean time it would be the ſame, as if no remainder. But 
in reality the ſubſequent part of the will creates no truſt at 
all; for there cannot be a truſt without a particular object; 
as if the deviſe had heen to the College, to give to whom 
they pleaſe ; for if they will not preſent any one, this court 
cannot compel them: whereas the viſitor may under the 
ſtatutes direct them to preſent : it has been held in this 
court, that new ingrafted Fellows may be ſubject to viſitor's 
juri'diftion : and ſo new donations may: which was the 
caſe of Clare Hall in Cambridge, March 21, 1747-8. At- 

Ante, torney General at the relation of Mapletoſt v. Talbot. None 
but the viſitor can compel a Fellow to reſign at the end of 
a year, as the will requires. By the anſwer to the appeal 
the viſitor's right is ſubmitted to: by the canon law an 
exprobratio judicis ſhould have been entered to obje& to the 
viſitor's juriſdiction; and the court will not grant prohibi- 
tion after ſentence. 


For plaintiff. The Collgge, not caring to controvert 
with the Biſhop the right of viſitation, choſe to make the 
preſentation he recommended. The plaintiff then had no 
other remedy than in equity to compel an execution of the 
truſt, which was in the College 3 for no mandamus from a 
court of law could be for that purpoſe, nor remedy by guare 
imp. or action. Over charities at large without incorpora- 
tion, the king's court has conuſance by the general law of 
the land adminiſtered there. Corporations for charities 
muſt be conſidered in two views; as a corporation, and as 
eleemoſynary: in the firſt they are mere creatures of the 

66) crown, who only can incorporate z they are capable to ſue 
(4 and to he ſued, contract debts, and purchaſe, and are go- 
verned by the law of the land in the King's courts. In the 

laſt the conſequence is the founder, (he who firſt endows, 

_ endowment making the foundation whenever it happens, 

10 Co. 33, it not being neceſſary that it ſhould precede, 
follow, or accompany), and his heirs have by law a power 

to direct in what manner his charity ſhall be enjoyed, and 

may give permanent ſtatutes, delegate this power to ano- 

ther abſolutely (which makes a general viſitor, in place of 

the founder) or ſpecially, giving up part of his power only, 

as to viſit the head, or judge of one queſtion only: the 

| perſon 
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perſon in place of the founder has all his powers virtually, 
though not mentioned : the other has only that given him 


particularly, and he muſt ſhew it. Where the founder 


dies without heirs, the King's courts take conuſance of the 
charity: fo where the founder appoints viſitors, who are 
intereſted themſelves in the queſtion 3 he having parted 
with his own power. Duke's charitable uſes 68, 69, 83, 
4 P. Wil. 325, the caſe of Birmingham School, that they 
ſhould not judge in their own cauſe. The preſumption 
being, that the King's courts have juriſdiction, the party 
ſetting up a viſitor muſt ſhew preciſely, that he has excluſive 
authority; whether in return to mandamus, or plea in pro- 
hibition, or plea to a bill in this court to the juriſdiction, 
which muſt be as preciſe as the others; for this court has 
certainly juriſdiction, unleſs the contrary is neceſſarily 
ſhewn. This therefore is a caſe flriifſimi Juris, where 
nothing is preſumed ; and being the ſingle juriſdiction in 
which there is no appeal, is to be leaned againſt by a ſu- 
perior court ; and often is complained of, becauſe proper- 
ty is arbitrarily put in power of a ſingle perſon. The only 
reaſon to be given for it is from the property, and the pow- 
cr every one has over that : for that reaſon patronage ariſes ; 
to which viſitation is compared. This appears from what 
Halt ſays in Philips v. Bury in Skin. that donor's charity 
muſt be taken on his terms. None but the donor can make 
a viſitor 3 nor can the King make ſtatutes on a private 
foundation without the donor's conſent. In Dr. Bliand's 
caſe, B. R. Mich. 14 G. 2. the Chief Juſtice held, that 
the bare general ſuggeſtion of a viſitor would not preclude 
the juriſdiction of this court, but it ſhould appear certain- 
ly, that the viſitor could do juſtice in the cauſe. On the 
plea itſelf he does not ſtand generally in place of the foun- 
der; nor does it ſhew any ſpecial authority to judge of this 
queſtion, The plea ought to have averred, there were no 
other ſtatutes by Queen Elizabeth her predeceſſors or ſuc- 
ceſſors; and the want of any averment will not be excuſ- 
ed in ſupporr of ſuch a juriſdiction, Holt in Philips v. Bury 
allows, the viſitor's ſentence would be a nullity, if contrary 
to his power: and there was a general viſitor, only the mode 
preſcribed : here not. But allowing he is a general viſitor, 
and has conuſance over their own livings, it follows not, 
he has authority over this deviſe ; for there is no caſe, that 
a new purchaſe to a corporation, originally eleemoſynary, 
ſhould be ſubje& to the founder's firſt donation. The le- 
gal eſtate being in the founder's corporation will not give 
him that power ; nor the uſes being among the members ; 


for if a legacy is given to a ſenior Fellow, on a queſtion to 
| whom 


(467) 
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whom to be paid, this court would not refer to a viſitor to 
determine : nor will both together give it. Though a cor- 
poration cannot be ſeiſed to a uſe, it may to a truſt; 
there being ſeveral informations againſt corporations to ex- 
ecute them. It may be a truſt not only for the members, 
but for a third perſon ; and there is no reaſon, why there 
ſhould be an implied intent in teſtator to give a power to 
viſit, only becauſe he gave it to the College, Reſignation 
within the year may be by the ordinary courſe of juſtice 
for this court, though it might not decree ſurrender of 
the fellowſhip, would do the ſame thing, by ſaying he 
ſhall not enjoy it but upon complying with the will, This 
court can conſtrue the ſtatutes, when brought before the 
court to judge, who is ſenior divine. Inconvenience 1s 
not to change the law. Teſtator is the proper judge there- 
of : the caſe of Clare Hall differs; that was the ſame truſt 
carried throughout, though for different perſons ; in caſe 
of the nephew, this court had juriſdiction, would have de- 
creed the College to preſent him; and would then not have 
decreed in part only, but the future truſt. 


The court, having taken time to conſider, now gave 
judgment, 


Maſter of the Ralls. On the caſe, as it ſtands on the 
pleadings, muſt the opinion of the court be grounded; 
tor nothing on either ſide, not contained in the pleadings, 
can be taken notice of, In the argument many things 
have heen gone into as to viſitatorial power in general, and 
the particular conſtitution of the viſitor of this College, 
of which there is no occaſion to deliver an opinion. But 
I ſhall confine myſelf to the merits of the plea on the gene- 
ral queſtion whether to allow it or not ; and on the beſt 
conſideration I am of opinion to over-rule this plea. 


Firſt to remove an argument much relied on for defend- 
ant on the head of inconvenience : that if this living falls 
not within the conuſance of the viſitor, all livings given 
or purchaſed ſubſequent to the firſt foundation of the Col- 
lege, and by a private perſon, and even a bequeſt of 
books, Cc. will be exempted from the viſitor's power. In 
anſwer to which, this is not a purchaſe or general bequeſt 
of an advowſon to the College without any particular truſt 
annexed ; for then, though it came after appointment of 
viſitor, and from a third perſon (not the founder) or by 
purchaſe, it would fall under the general regulations con- 
trouling all the other property of that nature, and be 

cqually 
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equally the object of viſitatorial power, if the former were 
ſo : but this is circumſcribed by particular, expreſs truſt, 
inconſiſtent with the regulations, by which the other pro- 
perty is to be governed; and therefore proper for the juriſ- 
diction of this court; ſtanding on ſpecial circumſtances 
peculiar to itſelf; the deciſion of which cannot have ſuch 
extenſive conſequences, as is objected. 


The merits of the controverſy depend on the conſtruc- 
tion of the will, and execution of the particular truſts 
therein contained; both which are undeniably proper for 
the juriſdiction of this court. Though the will was made 
ſo long ago, yet it is neceſſary to take up the caſe, as it 
ſtands on the whole frame of the will and from the death 
of teſtator. It is not a general bequeſt of the living, like 
any other patron ſeized of an advowſon, but to particular 
intents and purpoſes ſpecified by the will. Defendant's 
counſel were forced to admit the words were ſufficient to 
create a truſt for the benefit of thoſe particularly provided 
for. At making the will the living was full : and there- 
fore teſtator could only direct, what he would have done 
on the firſt vacancy. If on a vacancy the nephew, being 
capaMe, had offered to take it, and the College refuſed to 
preſent him, on his reſorting to a court of equity for an 
execution of that truſt, which was in them, the court 
would not have ſent him away without that remedy, which 


(468) 


is the ordinary and natural juſtice. A private perſon Collegiate 


would undoubtedly be compellable to execute it ; and con- 
ſidered as a truſt, it makes no difference, who are the truſ- 


body com- 
pellable to 
execute a 


tees; the power of this court operating on them in capa- truſt as a 


city of truſtees : and though they are a collegiate body, 
whoſe founder has given a viſitor to ſuperintend his own 


private per- 
ſon, and 
thoꝰ the 


foundation and bounty, yet, as between one claiming un- bill not 
der a ſeparate benefactor and theſe truſtees for ſpecial pur- brought 
poſes, the court will look on them as truſtees only, and becenty. 


oblige them to execute it under direction of the court. 
They were compellable alſo in ſame manner to execute the 
next truſt in the will to one of teſtator's name and kin. 
Defendant's counſel were ſo aware, this would be the con- 
ſequence ſo far, they endeavoured to ſeparate the caſes of 
the nephew and kin from the other proviſions in the will 
by ſaying, the two former were now at an end, and that 
it does not follow, becauſe the court might interpoſe in 
thoſe caſes, if applied to, they ſhould have juriſdiction in 
the preſent caſe ; which comes under the next proviſion, 
and is as expreſs and ſpecial a truſt as cither of the other ; 


with this only difference, that thoſe truſts were at an end, 
whereas 
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whereas this was permanent, to be executed on every va- 
cancy, and calls as loudly for direction of the court as 
either of the others. If a bill had been brought recently 
againſt the heir at law, it muſt have been for two pur- 
poſes : firſt, to have the will declared, well proved and 
eſtabliſhed againſt the heir, and all claiming under him 
next to have the dire&ion of the court for carrying the 
truſts of the will into execution : the court would have 
( 46 9 taken into confideration, what were the truſts, and the di- 
re ctions proper on them: and had this truſt for the ſenior 

divine come under confideration, the court would have de- 

clared their ſenſe of the words, and who came within that 
oſcription ; and if the College afterward executed other 

truſt, conrraditting the judgment ot the court in that in- 

(tance, by preſenting a Fellow they thought came under 

tha! dolcriptiong, the court would not have endured ſuch 

an oppeuton, but would have relieved the injured party. 

So if the c llege were diſpoſed to have purſued the opinion 

of the court, but were intimidated by the viſitor, who put 

a different conſtruction on the will, the court would have 

carried its own d:cree into execution. If this would be fo 

on a recent application, there is no alteration in the nature 

and reaſon of the caſe, that the directions on this part of 

the truſts ar not prayed till wanted in this particular in- 

ſtance. There are many caſes of plain truſts, of which 

there is no doubt, and which the truſtees execute without 
applying to the court: but when there comes a more re- 

mote truſt of a doubtful nature, and it is neceſſary to pray 

for the direction of the court, it would be equally proper 

to apply then as on the firſt: and this is the preſent caſe; 

wherein either the 2 who are truſtees, or the perſon 

thinking himſelf ſenior divine, for whom they are intruſt- 

ed, may come into this court for directions; which is 

the purport of the preſent bill. This is grounded on the 

ſpecial truſts in the will, allo ing the Biſhop to he ap- 

pointed general viſiter by the founder; for notwithſtand- 

ing that, this being given on ſpccial truſt, the viſitor has 

no juriſdiction to determine, who ſhall be preſented to this 

rectory, or to interpoſe in the execution of the truſts of 

The fa» this will, This would be my opinion, were there no in- 
tutesincon- conſiſtency between the ſtatutes of the College and the 
1 will: but when the nature of thoſe ſtatutes are conſidered, 
and ſo far as relates to the College livings, are compared 
ta the truſts of the will, it will appear, that to judge by 

the ſtatutes, which is the viſitor's rule, will be contrary to 

the intent of teſtator, and defeating the will. The mem- 


ders are {worn to obe) the ſtatutes on pain of amotion : 
but 
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but if an 2drowſon is accepted by them on other terms, 
that muſt he confidered as not within the compaſs of the 
oath to the founder: or elſe it muſt be ſaid, one cannot be 
the regulator ot his own gift, if there 1s a viſitor, And 
in all the inſtances the viſitor, whoſe judgment muſt be 
founded on the ſtatutes, cannot execute the truits of this 
will; for that would be departing from ++ ſtatutes; 
and the adhering to the ſtatutes would he adding tarther 
circumſtances to the truſt, than the tc r preſcribed, 
and making it the founder's will, not hi; I agree, thai a Subſequent 
— 2 rg may be put under the fame power non 
as the founder's ; and the viſitor will have an equal autho- nde put 
rity over them; for being a co-founder in that reſpect, power as 
he will be ſo far conſidered as appointer of the viſitor. In the foun- 
this caſe the teſtator is donor; has given rules in his will, rs. 
which are his ſtatutes ; has not made the Biſhop viſitor 3 
nor excluded this court from its juri:diction by putting it 470) 
elſewhere, The right of the viſitor 1s ſaid to be ſubmitted 
to by the anſwer to the appeal: but that admiſſion cannot a 
give a juriſdiction the viſitor has not, or take away the gives not 
ordinary juriſdiction of the, court, or bind the parties Yiſtorjurif- 
themſelves. 2 Rol. Ab. 312. Pl. 14, that the party may © 
pray a probibition againſt his own ſuit. The objeQion, 
that this ſuit is between two, both ſubject to the viſitor's 
power, proves too much : for none will contend, that in 
matters out of the juriſdiction of the College between two 
Fellows, the viſitor is to judge. Nor is it an argument, 
that becauſe an action for damages will lie againſt the vi- 
ſitor for exceeding his juriſdiction, therefore this court will 
not interpoſe. It might be more for the party's benefit to 
have a ſpecific execution of the truſt, and the living for 
life, than the action againſt the viſitor. So it might be 
ſ1id, where the party proceeds out of his juriſdiction, an 
action will lie 2gainſt him; yet in ſuch a caſe a prohibition 
will go notwithſtanding, I do not ſee, the viſitor has any 
ſuch power of compelling the preſentee to reſign at the end 
of the year, as the will requires. He may indeed procerd 
to amotion in many inſtances on the ſtatutes ; but then it 
muſt he for offences contrary to the ſtatutes; having no 
juriſdiction as to breaches of the will: but this court can This court 
do it, in the ſame manner as it enforces performance of may injorce 
its other decrees ; the nonperformance of which will be a — 
contempt, and puniſhed as ſuch by the ordinary proceſs o ß 
this court. An obſtinate man may indeed in all caſes pre- 
vent a ſpecific performance; but he does it at the expence 
of his liberty: nor was that ever an objeQion to the pro- 
pricty of making the decree. This is a queſtion of mere 

matter 
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matter of property, who ought to have this living under 
the ſpecial truſts of the will. I cannot ſay (and yet if the 
plea is allowed I muſt ſay) the plaintiff is not intitled 
to the opinion of this court on the truſt in queſtion of 
this nature, or may go higher on any miſtake, and not be 
finally concluded by any ſingle opinion. 


oblige 380-5 Ae A a4 _ [ 


Lord CHANCELLOR. 


As I entirely concur with the Maſter of the Rolls in the 
main queſtion, ſo likewiſe in his manner of treating it. 
The caſe is fully ſtated ; and the only queſtion now to be 
determined is, whether the plea is ſufhcient in law and 
equity to ouſt this court of all manner of juriſdiction of 


the cauſe ? 


Under the general queſtion two points are made. Firſt, 
whether it is ſufficiently ſhewn by the plea, that the Biſhop 
is general viſitor of this College ? Secondly, ſuppoſing 

( 47 I) that to be ſhewn, and that it ought to be ſo taken on this 
plea, whether the preſentation to the living under the will, 
ſet forth and admitted by the plea, is within, and a proper 
ſubject of the viſitatorial power? 


esl. A third point was attempted for defendant : that the an- 
twer will ſwer by the Maſter, &c. particularly by the plaintiff be- 
give a juriſ. fore the viſitor, and by ſeveral acts, there has been a ſub- 
—.— 02 miſſion to the juriſdiction of the viſitor, which is conclu- 
court. five, But there is no colour for it ; for in caſe of a pri- 
vate, particular, limited juriſdiction, and of courts pro- 
ceeding by rules different from the general law of the land, 
no appearance, anſwering or pleading of the party, will 
give a juriſdict ion to the court: but if there is a want of 
juriſdiction in the cauſe, it may be called in queſtion at 
any time, even after ſentence; which is the caſe of all 
prohibitions, granted every term by the common law-courts 
for a nullity of juriſdiction; ſo that it may be applied for 
even againſt the party's own ſuit ; and the ſame holds in 2 


collateral action or ſuit. 


As to the firſt point I agree, that it is not neceſſary, and 
therefore not proper to enter into a ſtrict determination, 
whether or no all the ſtatutes are ſet forth in the plea; it 
is not poſſible for the court to take notice of it; but on ſo 

The himop much as is ſet forth, I think, it appears, the Biſhop is ge- 
rereral vi- neral viſitor : but he is by the ſtatutes prohibited to give 


ſitor though : . - ar 
that power. new ſtatutes, or put in execution thoſe of any other; A 
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he does, the College are abſolved from obedience ; Q: 
Eliz. reſerving the power of adding, &c. hence ariſes the 
difficulty as a caſe may happen, in which the Maſter, &c. 
may be ſubje& to be removed by another power different 
from the Biſhop's, and that even for obeying the Biſhop's 
ſentence, and how then can the Biſhop he ſaid to he general 
viſitor ? But I am ſatisfied on that head that the Biſhop for 
the time being is general viſitor, tiil ſuch a caſe happens, 
The grounds, on which, B. R. went in the caſe of Man- 
cheſter College, The King v. Biſhop of Cheſter, Pas. 1. G. 2. 
govern that queſtion: a Mandamus was iſſued to the Bi- 
ſhop to admit a fellow of that College; the Biſhop returned, 
that it was a royal foundation; that he was general viſitor ; 
and ſet forth the conſtitution : on exception to the return, 
B. R. ordered a peremptory Mandamus on this ground, 
that it was clear, the Biſhop's viſitatorial power was then 
ſuſpended ; for he was warden of the College, and could 
not viſit himſelf : that powers of this kind might ceaſe and 
revive without inconvenience : and that at that time the 
juriſdiction was in the King's courts, becauſe no viſitatori- 
al power was in force. By like reaſon as that court held, 
that a general viſitatorial power might ceaſe and revive, 
and that during the ceſſer the juriſdiction would for want 
of particular appointment or reſervation of power devolve 
on the King's court of general juriſdiction; ſo in the pre- 
ſent, where the power of legiſlation is reſerved to the 
crown : therefore I am ſatisfied on the doubt I had. 


This leads to the ſecond and main point, on the merits 
of the plea. I agree, that the preſentation ſet forth by the 
plea, is not a proper ſubje of viſitatorial power. To ar- 
gue this clearly the original and nature of viſitatorial pow- 
er muſt be conſidered. The original of all ſuch power is 


the property of donor, and the power every one has to power. 
diſpoſe, direct, and regulate his own property; like the Property of 
caſe of patronage 3 cujus eff dare, &c. therefore if either donor. 


the crown or the ſubject creates an eleemoſynary founda- 
tion, and veſts the charity in the perſons who are to re- 
ceive the benefit of it, fince a conteſt might ariſe about 
the government of it, the law allows the founder or his 
heirs, or the perſon ſpecially appointed by him to be viſi- 
tor, to determine concerning his own creature. If the 
charity is not veſted in the perſons, who are to partake, 
hut in truſtees for their benefit, no viſitor can ariſe hy im- 
plication, but the truſtees have that power; from which 
account it appears, the nature of this power is forum do- 
meſticum, the private juriſdiction of the founder, and can- 

not 
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not extend farther, unleſs ſome other perſon grafts upon 
it, and by expreſs words or neceſſary implication ſubjects 
the eſtate or emolument, given by him, to the ſame viſi- 
tatorial power, and to be governed by the ſame rules ; and 
then the former viſitor is a viſitor created by that ſubſe- 
quent founder or donor : the grounds of which appear 
from Holt in Philips v. Bury, 1 Ld. Ra. 5, more at large 
in Skin. Sho. Parl. caſes 35. The topics of Biſhop Stil- 
ling fleet are drawn from foreign laws; to be governed by 
the Eccleſiaſtical law, which the law of England totally 
diſclaims and rejects. The founder may give a general 
power; or may limit and bind by particular ſtatutes and 
laws; may give the viſitor power of altering or giving 
new ſtatutes; or may reſtrain from doing it, or from act- 
ing according to any other ; as 1s done in the preſent caſe. 
If the power to the viſitor is unlimited and univerſal, he 
has in reſpect of the foundation and property moving from 
the founder no rule but his ſound diſcretion. Tf there are 


particular ſtatutes, they are his rule, he is bound by them; 


(473) 


This not 

founder's 
property; 
but given 
efcerward 
on ſpecia! 
truſt. 


and if he acts contrary to or exceeds them, acts without 
juriſdiction; the queſtion being ſtill open whether he has 
acted within his juriſdiction or not, if not, his act is a 
nullity. Holt in Philips v. Bury, where the Biſhop of Exe- 
ter was undoubtedly viſitor generally. x 


To apply this general reaſoning : I will lay down ſome 
propoſitions, which I will afterward illuſtrate. Firſt, this 
reQory was no part of the property of the founder : but 
given by a ſubſequent donor on ſpecial truſt. Secondly, 
this truſt is limited by rules different from, and in ſome 
parts contrary to the ſtatutes of the foundreſs. Thirdly, 
the viſitor has authority to judge only according to the 
ſtatutes of the foundreſs, and is reſtrained” from acting 
otherwiſe ; conſequently has no power to execute this truſt. 
Fourthly, the Biltop cannot give remedy in many caſes, 
which may ariſe on this truſt. Fifthly, as a conſequence 
from the whole here is a nullity of juriſdiction in the viſi- 
tor; and relief muſt belong to the King's general courts 
of juriſdiction. 


As to the firſt the fact is plain; and admitted to be a 
truſt, I agree in general, that if a ſubſequent donor gives 
the legal eſtate, or in truſt, for the College without a de- 
claration of a ſpecial truſt it will fall under the power of 
the general viſitor to judge of the legal property ia the one 
caſc, or the equitable in the other; becauſe by giving in 


truſt for the College generally, and neither creating * 
tin 
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tinct viſitor nor a ſpecial truſt, the donor has by plain im- 
plication intended, it ſnould fall under the general ſtatutes 
and rules of the College, and be regulated with the reſt of 
their property : although in the latter caſe indeed a bill 
muſt be in equity to compel the truſtees, if they refuſed : 
but in the preſent, the teſtator has declared a particular, 
ſpecial truſt which muſt in ſome way be carried into exe- 
cution, and the will obſerved, 


The ſecond appears ſufficiently in many inſtances on 
comparing the truſts of the will with the ſtatutes. 


The third alſo appears plainly from the ſtatutes. But it Viſitor can 
is ſaid, the will may be conſidered as a new ſtatute as toludge only 


this: if fo, the viſitor is abſolutely reſtrained from execut- 
ing this truſt, and the Maſter, &c. prohibited from obey- 
ing from which would follow abſurdities. 'I'he objection 
is founded on the principle, that this is a living within the 
deſcription of the ſtatute cujus ad Collegia collatio pertinet : 
but it is not ſo; thoſe words and that ſtatute are to be con- 
ſtrued of livings, where not only the legal eſtate, but alſo 
the truſt and equitable ownerſhip, belongs to- the College 
abſolutely : whereas in this caſe, though the legal eſtate of 
the advowſon is in the College as a corporate body, it is on 
ſpecial truſt for a particular perſon deſcribed ; which puts 
an end to the viſitor's power over it; for that ſhould not 
ſet up a different rule in equity, from what would be at law 
as to the legal eftate under like circumſtances. Suppoſe, 
after the foundation of this College the crown had granted 
an advowſon cr land to the ſenior Fellow of that College: 
this grant would have operated to make the ſenior Fellow a 
ſole corporation according to 4 Leo. 190, which was ad- 
mitted in the caſe of the Univerſity of Cambridge v. Crofts, 
B. R. Paſ. 13 Q. Anne, the Biſhop could not take away 
the legal eſtate veſted in a ſole corporation, though it hap- 
pened to be part of the aggregate body, and give it to the 
aggregate body. ; 


As to the fourth, it is admitted for defendant that if the Viſitorcan- 


deviſe had been to a ſtranger on the ſame truſt, (i) the vi- 
ſitor could have no power over it. The equitable muſt be 
like the legal ; only the College would be obliged to apply 
to this court to compel the truſtees to execute. It _ 

iffer 


(i) Viſitor can only decide a private diſpute; if there is a diſpute by a 
third perſon againſt a corporation, to perform an agreement, viſitor can- 
not decide, as he cannot compel a ſpecific performance. Cow. 328, nor 
tender an oath, Douglas, 342. 


rutes, 
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differ the caſe, that the corporation of the College hap- 
pened to be the truſtees. Suppoſe, it had been on truſt to 
preſent a memher of another College, the vilitor of this 
could have no power over it : and the preſent caſe differs 
not in ſubſtance from that. On the firſt branch of this 
truſt and on the laſt, where it is to preſent to a ſtranger, 
it is admitted, the viſitor could have no power: but it is 
contended for over the intermediate branch, becauſe 
among the members of the College ſubje to his juriſdic- 
tion; and is compared to the caſe of a particular eſtate to 
the College, remainder over: but that is not like this caſe ; 
the College there having the abſolute ownerſhip during its 
continuance, here not. Suppoſe on a vacancy all the Fel- 
lows in their turn ſhould do an act, which the Maſter and 
major part of the Fellows ſhould conceive to be an abſo- 
lute refuſal, and ſhould thereon ſeal a preſentation to a 
ſtranger ; and before inſtitution one of the Fellows ſhould 
allege, that in fact he had not refuſed, that the College 
miſtook, and ſhould preſent him; and he appealed to the 
viſitor upon their rejecting his claim: the viſitor could 
not judge of this ; there intervening the right of a ſtranger 
not ſubject to the viſitor's juriſdiction, Ki whom he could 
not compel to give up his preſentation ; and therefore none 
but one of the King's courts of equity could judge, if it 
was a binding refuſal, or could give relief. Suppoſe a Fel- 
low — þ intitled ſhould at the end of the year refuſe 
to reſign : the viſitor could not compel him, for he could 
— only for breach of the ſtatute, which this is not: 
application for relief muſt be to ſome court of general ju- 
riſdiction, who may decree a reſignation of the fellowſhip 
or living, and enforce the decree under the general penal- 
ties of contempt : ſo. that this argument for defendant turns 
the other way. I admit, that in Philips v. Bury, contu- 
macy was held good cauſe of expulſion, and B. R. would 
not examine into the fact of that contumacy; which was 
right : but it appeared to be a contumacy within the Bi- 
ſhop's juriſdiction, which mult be ſhewn, —__— con- 
tumacious fact need not be ſpecially ſhewn. But admit- 
ting for argument ſake (and no otherwiſe) that that need 
not appear in expulſion for contumacy, it does not follow, 
that becauſe a perſon may take advantage of general plead- 
ing to cover a nullity of juriſdiction, he therefore will. 1 
am ſure the preſent Biſhop would ſcorn to take ſuch ad- 
vantage, if it might be taken. But we are not now on a 
caſe of expulſion : it is ſufficient to ſhew that the viſitor, 
though general, could not give an adequate remedy in 


many caſes on this truſt : and the caſe of Etzn College, 
Mich. 
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Mich. 14 G. 2. the King v. Bland, is an authority; where nnd 
the court held, that the bare averment of a viſitor would — 
not preclude the juriſdiction of the court, but the extent do com- 
of his authority muſt appear, that the court may be ſatis- Plete juſ- 


fied, he can do complete juſtice ; and therefore a manda- © 


mus was awarded. (47 5 ) 


As to the fifth, whoever has a right by this truſt, muſt genet muſt 
have remedy ; and [ have ſhewn, the Biſhop has not pow- be in the 
er to give it. It is admitted, that after teſtator's death, a King's 
bill might be to eſtabliſh this charity and carry this truſt m— 
into execution, and the viſitor would have no juriſdiction; riſdiction. 
the court muſt then have decreed tor a performance accord- 
ing to the will; and ſuppoſing a queſtion had then ariſen 
at the bar on the conſtruction of the words of the will 
ſenior Divine then Fellow, the court muſt have determined 
that, and have laid down rules for execution of the truſt by 
the College in all future times ; which would have been 
binding to the College, the viſitor, and all perſons : the 
ground of which is, that there muſt have been a complete complete 
performance, and there is no inſtance of this court's de- perfor- 
creeing a truſt by piece-meal or parts. Nor is it any an- mages of 
ſwer, to ſay that no ſuch decree has been made; for the be dende 
legal eſtate is in the truſtees, and this truſt is for ever exe- May be at 
cutory, and always ſubject to be ſo till determined in equity, any time. 
(x) and therefore ſuch a conſtruction may be made at any 
time. The reaſon of the caſe of the King and this very 
College, 4 Med. 433. Skin. 359, 368, 393, 546. Comb. 

279, is very material. It might be ſaid there, as has been 

here, this is a power ſuperadded and annexed to the viſi- 

tor's : the court ſaid there, it aroſe on the public laws of the 

land. The only difference between the two caſes is, that 

aroſe on a public act of parliament relating to government; 

this on the general rules of equity, which is part of the 

general law of the kingdom. It is ſaid, new donations 

may be ſubje& to the _ viſitor's juriſdiction, as it has been 

held, new engratted Fellows may ; but that is not ad idem ; 

tor this is founded on a new donation and ſpecial truſt : the 

caſe urged for this is that of Clare Hall (long after that in Ante. 

5 Mod. 421,) where I allowed the plea, I am not an ene- 

ny in general to viſitatorial power, but incline to ſupport a 

it as far as neceſſary 3 and went there farther than Holt crafted Fel. 
did in 5 Med. but the reaſons, on which I founded myſelt jaws may 
there, hold not here. There was a plain implication to be ſubje& 
ſuhject to the general viſitatorial power to avoid confuſion, © — 
wluch would ariſe, if every one coming in as a Fellow confufion. 
| ? ; ſhould 
(k) 2 Brown, 51. 
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ſhould not be ſubje& to College diſcipline : and in 2 Jo, 
175, it is determined, that power of expulſion includes 
power of admifſion. I there indeed laid weight on the in- 
conveniencies which might ariſe from a different decihon ; 
which were obvious, but different from the preſent, for it 
—4 is not ſo neceſſary in this caſe, that every ſpecial truſt, 
conſiſting of various parts, ſnould be ſubject to the juriſ- 
diction of that viſitor: nor will the like confuſion enſue. 
The viſitatorial power, as allowed and eſtabliſned by the 
law of England, and on the grounds on which it is eſta- 
Viſitatorial bliſhed, is moſt uſeful in Colleges and learned ſocieties; 
bon far to and I am for ſupporting it as far as it is eſtabliſhed by the 
be ſupport» Conſtitution of this kingdom, particularly by the judg- 
ed. ment in Exeter College's caſe : (I) but am not for extend- 
ing it farther ; much leſs for giving way to and extending 
it on principles and rules derived from forcign laws, which 
the law of England re jects: and concur on the whole, 

that the plca ſhould be over - ruled. 
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Caſe 194. Anonymous, June 15, 1750. 


M O TION on the part of the plaintiff's leſſees of 
the Dean and Chapter of Durham, tor an injunc- 
tion to reſtrain defendants, certain fiſhermen, from uſing 
ferry-boats on the river Tyne. 


Lord CHANCELLOR. 


Injunftion (m) This was moved before; and denied, becauſe the 
— plaintiffs had not ſhewn, that they had kept up ſufficient 
train other ferry-boats. I had other doubts on that motion. It is not 
terry boats, of courſe to come into this court on infringement of a fran- 
denied. chiſe to have an injuction upon filing the bill before anſwer, 
the general rule is after the anſwer, in bills for an injunc- 
tion to ſtay waſte, the court will grant it before anſwer. 
The general rule is after the anſwer, in bills for an injunc- 
Granted to tion to ſtay waſte, the court will grant it before anſwer, 
Ray waite, ON filing the bill, (n) and ſhewing that waſte may be com- 
mitted 3 becauſe there cannot be a compenſation, and it 
— - arr may be an irreparable miſchief. To be ſure there may be 
— of ſome caſes, as in a matter of account of damages, where 
record, the court does it; that is, where the right of the plaintiff 


appears on record. In caſes therefore of a new invention 


by 

(1) 2 Vol. 328. (m) 2 Vol. 414, 453- 
(n) 2 Brown, 65, 88. A general affidavit, the plaintiff was entitled to 
the Fee Simple, is not ſufficient to obtain an injunction, a particular title 
muſt be ſet out, 1 Brown 57. 


5 hn 


r n N 


in the Time of Lord Chancellor HARDpwIckE. 


by letters patent, a bill may be filed for infringing that 
_—_ and before anſwer (the right appearing by matter 

record) on filing the bill and affidavit it may be granted. 
So in the caſe of a * book-vending, which by act — 
ment is veſted in a particular perſon, though the right not 
appearing by record of this court, yet being grounded on an 
act of parliament, that might be a foundation to grant in- 
junction before anſwer: but otherwiſe in theſe ſpecial caſes 
you muſt ſtay till anſwer comes in. However as the right 
of the plaintiffs to the ſole uſe of this ferry appears on re- 
cord by a decree of Lord Cowper, I thought that the record 
of this court was a ſufficient foundation to grant an injunc- 
tion before anſwer : and there have been caſes of that kind ; 
where a right has been tried by the parties, that right ap- 
pearing by record of the court, has been thought a foun- 
dation to grant it before anſwer. But this was a very ten- 
der caſe to interpoſe to reſtrain before anſwer ; being of 
great conſequence to the city of Londen from the coal- 
trade. Therefore as it was not ſhewn, that the plaintiffs 
kept up ſufficient ferry-boats to carry paſſengers, &c. I de- 
nied the motion. This has now been endeavoured to be 
ſhewn by affidavit ; but the affidavit is not ſufficient for 
that purpoſe. On the circumſtances I will not reſtrain, 
and conſtrue it a breach of the privilege. This is like the 
ferry on the Thames, and paſſage-boats to Graveſend, which 
have a ſole right of carrying, yet other wherries do carry 
every day; and it is not held an infringement of that 
right. | 


2 (477) 
Ameſbury verſus Brown, June 16, 1750. Caſergs- 


Woman was ſeiſed in tail of an eſtate, reverſion in — 19-4 

fee to the right heir of her brother, of whom ſhe tail, takes 
was one out of four; but ſeiſed of the equity of redempti- in a mort- 
on only; the legal eſtate having been conveyed by mort- Fate, and is 
gage by heranceſtor, the teſtator. She levies a fine, and a ntfon 
makes a conveyance of this eſtate by leaſe and releaſe to a bill to re- 
Brown in conſideration of money paid, and of paying deem by te- 
bool. due on the mortgage, and of paying legacies by the — 
teſtator's will charged on his eſtate. Afterward ſhe inter- death; fue. 
marries with Brown ; and previous to the marriage a ſet- band not 
tlement is made of this eſtate (which was the huſband's oed in- 
under the prior purchaſe) to the huſband for life, afterward OG 
to the wife for 99 years if ſhe fo long lived, remain- gage in lite 
der to iſſue of the marriage, remainder over, After the of his wite. 


Vo. I. Oo marriage, 
» x Brown 451, 2 Brown 80. (o) 3 Prown 218. Ante 255. 
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marriage, the huſband takes an aſſignment of the mort- 
gage, reciting that the premiſſes had been deviſed to his 
wife, and a conveyance of the legal eſtate in fee to uſe of 
the huſband : the wife dies without iſſue ; the huſband 
continues in polfcſſon. 


The three co-heirs of the firſt teſtator, intitled by the 
reverſion in fee, bring a bill againſt Brown, the ſurviving 
huſband, to redeem this eſtate on payment of the incum- 
brances on it, fo far as they are obliged to pay, and to have 
an aſſignment of three-fourth parts to them; inſiſting 
they were not obliged to pay intereſt on the principal ſum 
of theſe incumbrances farther back than from the death of 
the wife: andthat as defendant has taken in the mortgage, 
and received the profits, the intereſt during her life was 
ſuppoſed to be paid: though in general it was a prevailing 
principle, that tenant in taił ſubje& to a preceding incum- 
brance has a right to continue not only the capital but to 
charge with intereſt alſo ; yet there is another rule, that if 
tenant diſcharges the intereſt of incumbrances, neither he, 
nor any in his place, ſhall be permitted in equity to ſet up 
that as a fact undone, but the remainder ſhall have the 
benefit of it; and none in place of tenant in tail can infiſt 
on being a creditor on that eſtate. | 


For defendant, it was infiſted, that though he received 
theſe profits, he received in right of his wife, tenant in 
tail, who was not ohliged to keep down the intereſt for re- 
verſioner; and received them on ſuppoſition, that the ſet- 
tlement was good, and the ownerſhip of the eſtate would 
tollow it. Therefore he muſt be redeemed on payment of 
the whole principal and intereſt, during the time he was 
in poffeſſion, as if the mortgage had remained in the mort- 
gagee. In Sarjeſon v. Cruiſe, Oftober 26, 1742, Fane Pit 

( 8) was tenant for life of an eſtate with power to charge any 
47 ſum, not exceeding 40000. on the eſtate in queſtion; 
which eſtate was fakes to her ſon William in tail, re- 

mainder to the right heirs of the father: the plaintiff 
claimed in the ſame way as the preſent plaintiffs; and in- 
ſiſted, they were under no nceeflity of claiming as heir at 
law of William Pit, as the remainder in fee never came 
into poſſeſhon in his life, but to the right heir of the ſa- 
ther; and therefore the perſonal eſtate of the infant Wil- 
liam Pit was obliged to keep down ſuch intereſt, as accrued 
due in life of tenant in tail, on which his Lordſhip was 
againſt the plaintiffs ; for that the owner of an eſtate in 
tail, remainder over, never was made à debtor in m a 
| e. 
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caſe. But what the court went on in its determination, 
which was in favour of the heirs at law, was, that William 
Pit being an infant, the guardian ought to have applied 
the rents and profits of the eſtate to keep down the intereſt 
in diſcharge of the incumbrance z and therefore what 
ought to be done by the guardian ſhould be conſidered as 
done; and conſequently the real eſtate diſcharged fo far, 
as the rents and profits in life of the infant would go in 
diſcharge : but if that not ſufficient, it was made an in- 
cumbrance on the remainder, Chaplin v. Chaplin, 3 Will. 
235, ſhews, there is no obligation on tenant in tail to keep 
down'intereſt of a mortgage. This is to be conſidered in 
the ſame light, as if the mortgage had been in a ſtranger. 
It 1s not the caſe of coming to have the perſonal eſtate ap- 
plied in exoneration againſt the perſonal repreſentative of 
the wife, which would be allowed in general. The queſ- 
tion 1s, whether a huſband, tenant in tail in his wife's 
right, is intitled to intereſt of the mortgage accruing dur- 
ing wife's lite? Notwithſtanding the rule inſiſted on, a 
court of equity will ſtill take into conſideration the manner 
in which that mortgage is paid off: although if it had 
been a diſtin& tranſaction of a huſband tenant in tail tak- 
ing in a mortgage with a view of diſcharging and clcarin 
the eſtate, without other circumſtances ; the court woul 
not conſider the tranſaction in any other light. 


Lord CHANCELLOR. 


This is clearly as favourable a caſe for the repreſentative 
or huſband of tenant in tail, ſeiſed of an eſtate in right of 
his wife, to claim the benefit of the intereſt, that accrued 
during life of that tenant in tail on this mortgage, and to 
have it paid on a redemption made by the reverſioner, as 
could come before the court; becauſe here was a plain in- 
tent in the tenant in tail to have made the eſtate her own : 
but ſhe has failed in the manner of doing it, by levying a 
fine only ; which could only bar the iſſue ; not the rever- 
ſioner or remainder. She being diſappointed therein, the 
reverſioner, who might have been barred, comes to have 
poſſeſſion of the eſtate. This being ſo favourable a caſe 
therefore for defendant, I directed it to ſtand over, to ſee 
if there was any determination to govern my judgment. 
There is none directly on the point; therefore I muſt de- 
termine on general rules: and what weighs with me, is 
the fear of breaking in on general rules; which may be of 
bad conſequence in other caſes; overturning what has been 
taken to be eſtabliſned. 

O0 2 She 
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She was intitled herſelf to the reverſion in fee of one 
fourth part of the reverſion ; the other three-fourths be- 
longing to the plaintiffs, the other three co-heirs. She 
might by recovery have barred the reverſion in fee in the 
whole : by fine ſhe could bar it in her own fourth part. 
The taking the aſſignment of the mortgage by the huſband 
appears to be after the marriage from the recital, when the 

# huſband, if the ſettlement had been good, was ſeized in 
his own right for life : if not good, and the eſtate in tail 
; continned, he was ſeized in right of his wife. 


The queſtion ariſes, from what time intereſt is to be 
computed ? I am of opinion, the huſband is not intitled to 
have any allowance of three-fourth parts of the intereſt, 
conſidering him in any light. 
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/ 
Firſt conſider him as a purchaſer of this eſtate by the 
agreement and conveyances, made with her, then a feme 
ole 3; which is the true way: but it that was out of the 
caſe, conſidering him as huſhand of tenant in tail in poſſeſ- 
on of the eſtate, having taken in a mortgage of the eſ- 
tate : the rule of equity would be, that his purchaſe would 
be defeated : but he ſhould have the benefit of the mort- 
gage fo taken in for ſatisfaction of his principal and inte- 
reſt, that is, ſo far as not ſatisfied by the rents and profits 
of the eſtate : and if his purchaſe was defeated, he muſt 
be conſidered as a mortgagee. If as mortgagee in poſſeſſi- 
on, he muſt account for the rents and profits of the eſtate; 
and out of theſe rents and profits the intereſt of the mort- 
gage muſt be kept down. It he had purchaſed the reverſion 
only, and taken an aſſignment of the mortgage, and ne- 
ver came into poſſeſſion, and his purchaſe then defeated and 
evicted, he would be intitled to have his whole principal 
and intereſt ; becauſe he received nothing out of the eſtate 
to keep down that intereſt. But thoſe profits he received 
muſt be applied to keep down the intereſt of the mortgage, 
conſidering him as a purchaſer, or mortgagee in poſſe ſſion 
if his purchaſe does not ſtand. This is on the foot of the 
purchaſe ; taking it in the leaſt favourable light for defen- 
dant: nor on the foot of the ſettlement will it mend his 
caſe ; for as tenant for life under that ſettlement he would 
be bound to keep down the intereſt : ſo would the wife, if 
ſhe ſurvived. 


a —  ——————_ 
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Which brings it to the ſecond way of conſidering it, a 
if the purchaſe and ſettlement were out of the caſe, and 


conſidering him as having married tenant in tail of an eſ- 
tate, 


. 
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tate, reverſion in fee to ſtrangers as to three-fourths, and ( 48 o 


being in poſſeſſion in her right, taking in a preceding 
mortgage binding that eſtate in tail, and afterward conti- 
nuing in poſſeſſion, and receiving the rents and profits. 
The queſtion then will be, whether ſuch a huſband, after 
death of his wife without iſſue, is intitled notwithſtanding 
receipt of the profits, not to be redeemed without payin 
the whole intereſt ? In general a court of equity endea- 
vours to make every part of the ownerſkip of an eſtate 
bear part of the incumbrance : as if there is tenant for 
years or life ſubje& to a mortgage, they muſt keep down 
the intereſt during that time, But there is a particular eſtate, 
called an eſtate tail, which is diſtinguiſhable : and there- 
fore it is true that in general caſes, if there is tenant in tail 
remainder over, ſubje& to a preceding mortgage or incum- 
brance; and tenant in tail is in poſſeſſion and receipt of 
the rents and profits, the mortgage in hands of mortgagee ; 
and he lets the intereſt run in arrear without applying to 
keep it down; neither the iſſue in tail nor the remainder- 
man can come againſt that tenant in tail to compel t 

keeping down the intereſt, nor againſt the repreſentativ 
of tenant in tail aſter his death, to compel the indemni 

ing and diſcharging the remainder from that arrear of ip- 
tereſt incurred during poſſeſſion of tenant in tail and 
receipt of the profits, unleſs in that ſingle inſtance, which 
was the caſe of an infant, of Sarjeſon v. Cruiſe. Chapli 
v. Chaplin, is ſaid to be determined differently from it : 
but Ido not know, whether they agree in circumſtances 
which may make a great difference. I went on the general 
rule, that the act of a guardian or truſtee of an infant 
ſhall not alter his property or that of thoſe coming after 
him. Where there is tenant in tail of full age, courts of 
law as well as equity, conſider the reverſioner or remain- 
der as in the power of that tenant in tail. But the caſe of 
an infant-tenant in tail is different ; as he cannot bar the 
remainder unleſs under the King's privy ſeal ; a method 
which is never granted voluntarily to change the rights of 
the parties, but in caſe of ſome family-ſettlements, which 
is not the preſent caſe. The next conſideration is, how 
the caſe will be, ſuppoſe, that tenant in tail takes an affign- 
ment of that mortgage to himſelf, and dies without — 
the remainder in fee. Taking the aſſignment to himſelf, 
he will be conſidered as owner of the eſtate, and, as it is 
ſaid in Chaplin v. Chaplin, ſeiſed of an eſtate which may 
continue for ever: then perhaps the reverſioner would have 
{tronger reaſon to ſay, the whole eſtate was diſcharged of 
this mortgage, than on the other fide the * 


Ante. 
Kirkham v. 
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June 23, 
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of tenant in tail could have to ſay, they ſhould be reim- 
burſed the intereſt incurred due during his life; becauſe it 
may be conſidered as waiting upon the inheritance during 
that time: but it has not been carried ſo far as that. In 
the caſe of Mr. Smith of Neal Hall in Eſſx, tenant in 
tail died without barring, but had taken in a mortgage, 
which was conſidered ior the principal as an incumbrance 
on the eſtate ; but the queſtion of intereſt did not ariſe 
there. Then ſuppoſing this taken by tenant in tail himſelt 
in poſſeſſion, how ſtands it in reſpect of the intereſt ? No 
caſe is cited, where ſuch a tenant in tail being in poſle(- 
ſton, his perſonal repreſentative has been allowed to bur- 
then the reverſion in fee with the intereſt incurred during 
his life, where he was owner both of the eſtate in poſlet- 


ſion and the charge. And it would be of very miſchie- 


vous conſequence, if it ſhould be taken to be otherwiſe. 
Suppoſe he had died, and left iſſue in tail: could the per- 
ional repreſentatives of tenant in tail come againſt the iſſue 
to burthen that eſtate with the intereſt of that mortgage? 
It would he conſidered as taken in for the benefit of the 
iſſue in tail. Caſes of this kind depend on ſuch a variety 
of circumſtances, it is impoſſible to draw the line. The 
tenant in tail was but tenant at will to the mortgagee 3 
who might have brought an cjectment, and turned him 
out of poſſeſſion, and have received the rents and profits : 
there the profits would be taken from the tenant in tail 
during his life. Suppoſe, tenant in tail had afterward 
brought a bill to redecm the mortgage; he muſt redeem on 
payment of principal, intereſt, and coſts ; then ſhould 
that burthen the eſtate of the remainder with all that in- 
tereſt, which had been paid out of the rents and profits of 
that eſtate in the hands of the mortgagee ? None can tell, 
when tenant in tail took the mortgage, or on what grounds 
it was done. The reaſon might be, that the mortgagee in- 
tended to bring an ejectment, and turn him out of poſſeſ- 
ſion, and take the rents and profits to his own uſe. That 
does not appear : but various realons might be for taking 
in the mortgage; to prevent luits, Sc. by forecloſure or 
ejectment: and it would be making it liable to too great 
uncertainty to ſay, that allthe minute conſiderations of tenant 
in tail, taking an aſſignment of a mor: gage ſhould be conſi- 
dered by the court on a queſtion between the perſonal repre- 
ſentative of tenant in tail and the reverſioner, after it came 
into poſſeiſion. I do not ſee how this differs from the caſe of 
intereſt paid by tenant in tail. Suppoſe, the mortgage had 
remained in the hands of a ſtranger, the mortgagee ; and 
tenant in tail, after being in poſſeſſion had paid the in- 
tereſt: the perſonal repreſentatives of that tenant in 7 
co 
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could not come againſt the owner of the reverſion for a 
ſatisfaction of that ſo paid out of the eſtate, There is no 
inſtance of it. Then if the intereſt is kept down, not by 
payment of the mortgage, but by tenant in tail being in 
poſſeſhon and taking the-profits of the eſtate and mortgage 
to himſelf ; he has paid himſelf that intereſt out of the 
rents and profits of the eſtate. But that is not the caſe : 
and therefore J am unwilling to make a precedent of the 
repreſentatives of tenant in tail, calling back the intereſt 
; of that incumbrance paid ; and it is right to let thin 
; ſtand, as the courts find them at death of. tenant in m_ 
neither is that ſtrictly this caſe 3 this being a caſe of a 
mortgage taken in by huſband of tenant in tail ſeiſed in 
right of his wife; but that will not make any difference; 
for the huſband of tenant in tail fo ſeiſed ought to be con- ( 48 2) | 
ſidered in the ſame ſtate as tenant in tail ought to be exact- 
ly, and in no better ; taking the eſtate ſubje@ to all the 
incumbrances, actions, and remedies, the mortgagee had 
in the eſtate, and to the tight and eſtate the reverſioner or 
remainder-man had in her eſtate ; and conſequently has 
not a right, after having received the profits of the eſtate 
during the life of the wite, to come againſt the remainder 
for ſatisfaQion of the intereſt ; which naturally the rents 
and profits are to anſwer. This is not ſetting up a right 
to come againſt the perſonal eſtate of tenant in tail to ſa- 
tisfy arrears of intereſt ; but _ up a right in the re- 
preſentatives of tenant in tail to bring a burthen on the 
reverſion in fee, which has been diſcharged by tenant in 
tal-himſeK-: and, as there is no precedent, I will not make 
one. Beſides it falls in with natural juſtice, that thoſe, 
who have a divided intereſt of an eſtate, ſhould keep down 
the burthen during their own time. 


Therefore an account of the profits muſt be direQed, 
accrued fince the death of the wife: and from that time 
he muſt have an allowance of the intereſt accrued ſince on 
the mortgage, and on the legacies that were paid off. 


The teſtator, having given his eſtate generally after Legacy 


payment of debts and funeral, without mentioning —_— 
legacies, afterward gives four legacies to each of his the perſonal 


four fiſters ; and in the ſame clauſe adds, . all not to be 
which legacies, I mean, (p) ſhall be paid out of my fed in 
freehold © * 


(p) Where enumerated legacies are expreſly charged on land ſubſequent 
legacies ſhall not affect it, but ſhall be paid out of the perſonal, 1 Brown 
261. If the debt is not contracted by the party, the perſonal eſtate 
mall not exonerate the real, 2 Brown 5760+» 2 Wms, 591. 2 Vol. 569, 
2 Brown 191, 
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frechold eſtate in N.“ and by a ſubſequent clauſe gives a 
power to mortgage and charge the real eſtate for payment 
of that money. 


It was infiſted, that a legacy generally given is payable 
out of the perſonal eſtate : and though afterward made a 
charge on the real, yet, as heir at law is not to be difin- 
herited, the court looks on it, that unleſs the perſonalty 
is expreſsly exempted, the legacies ſhall be payable out of 
the perſonal. 


Lord CHANCELLOR. 


This is not within the common rule ; not being a com- 
mon charge on the real eſtate in aid of the perſonal, but 
an expreſs incumbrance on that eſtate; an expreſs gift of 
the legacy out of the real eſtate ; (q) which wherever done, 
the real muſt bear that burthen, and the perſonal is not 
applicable in aid: and this is ſtrengthened by the ſubſe- 
quent clauſe ; by which he meant, the tenant in tail ſhould 
have power to do it even without ſuffering a recovery. 


Aſtley verſus Powis, June 23, 1750. 


Sum of money was due by covenant on articles on 


a decree againſt Mr. Langley in 1694, and a report 
was made and confirmed, which aſcertained and liquidated 
the whole ſum and intereſt thereof at the then legal intereſt 
as well as the principal, viz. 6 per cent. amounting to an 
accumulated ſum of 1440ʃ. Fae 


It was infiſted, that there ſhould be 6 per cent. on all the 
arrears ſince; there * diſcretion in the court to 
abate the intereſt : in Maſon v. Fauſſet, Lord Talbot 


thought, that when the arrears of intereſt are computed 


| fince the reduction of intereſt upon a mortgage carrying 6 


per cent. he could not make a variation in reſpect of future 
intereſt to be paid on that accumulated ſum ; becauſe that 


intereſt is to enſue the principal: but Lord Hardwicke was 


afterward, 


(a) In 1 Brown 144. Lord Thurlow faid, to exempt the perſonal, 
teſtator muſt ſhew his intent; it is pt ſufficient to charge the 
real, but he muſt ſhew that his purpoſe is, that the perſonal ſhould not 
be applied. Ibid. 454. Lord Thurlow fecognizes this doQtrine, and lays 
down the rules which exempt the perſonal, 2 Ark, 624. 
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afterward, 4th March 1742, of a different opinion, and 
held, that ſhould not be the rule; that the principal ſum 
ſhould carry the original intereſt : but the accumulated ſum 
ariſing after the reduction, ſhould carry leſs intereſt, upon 
the diſtinction that the making the intereſt principal by 
intervention of the court ſhould be conſidered as making 
intereſt principal by agreement of the parties; which it 
done after the ſtatute reducing the rate, that agreement 
could not make more than 5 per cent. But this 15 an ac- 
cumulated ſum fixed and aſcertained by the report before 
the reduction of intereſt, which was not till 1712, there- 
fore there is no diſcretion in the court, to vary from the 
egal intereſt it bore at the time. 


Lond CHANCELLOR. 


(r) If this inſtead of a covenant had been a bond with pe- The court 
nalty, the penalty, being a debt at law, would affect the will go as 
real eftate. But it will depend on the will of Mr. Langley, —— 5 
whether the whole real eſtate is ſubject to payment of debts; tain pay- 
for if it is, it will be affected by equitable as well as other ment of 
debts. Therefore it muſt ſtand over to look into the will, _ Real 
whether the real is charged with payment of debts thereby: uere 
There are caſes which have gone a great way; and the affeaed by 


court to attain payment of dehts will certainly go as far as — 
As well as 


it can. * 


The KIN G verſus Curtis, Trinity Term 1750. Caſe 195. 
Exchequer. 


day, ycar, and place of the death of Curtis; what 22 
goods, chattels, debts, c. he had thereon; and to whoſe dmple con- 
hands they afterward came, and now are in: what lands tradt debt 
and tenements he had on his death; who has ſince receiy- to the 
ed the rents and profits, and does now: and that the 7g. 
whole ſhould be extended and ſciſed into the King's hands. (484) 


There was a ſeiſure in conſequence thereot. 


A Diem clauſit extremum having iſſued to inquire the Dim claufe 
goods 


Application was made by the creditors and adminiſtrators 
of Curtis to {ct aſide this writ, as iſſued improperly ; for 
that the debt due from Curtis to the crown was by fimple 
contract, and not on record at the time ot his death; it not 
being a debt on record till the inquiſition taken after his 

| death ; 


(r} 2 Vol. $324. * 
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death; which ſhall not have relation to make it ſo in his 
life, and will not warrant this writ ; which cannot ifſue 
for a ſimple contract due to the crown at his death. Till 
the act putting bonds on the foot of a debt on record 
(which was to facilitate the recovery of it, as then there 
would be ſufficient ground to award execution) the crown 
could not have done this upon a bond : then certainly not 
upon a ſimple contract, from which there is no lien on the 
real eſtate to affect it in the hands of heir, deviſee, or 
purchaſer; as it would, if it had been a debt on record at 
his death. As to the perſonal eſtate, though the aſſets are 
adminiſtered in paying judgments, this writ is to fetch all 
back, and would overturn any payments made by debtor 
of Curtis to his executor, although ſuch payments were 
good: and according to this a ſale in market overt will not 
affect the right of the crown, who may follow into the 
hands of a creditor, or of whoever bought up this perſonal 
eſtate before the inquiſition, and drive them to their reme- 
dy againſt the executor, who may be worth nothing. 
This matter was never yet determined : and the preroga- 
28 not be extended farther than the benefit of the 
public. 


The court took time to conſider, and this term gave 
judgment, that the writ iſſued properly: but did not de- 
termine the points, 


*Bunb,315- Againſt the crown had been cited the King v. Wilkin- 
fon* ; whoſe eſtate had been attempted to be brought 
within the ftatute 13 liz. c. 4. which the court there de- 
clared, they could not do, becauſe he was not an officer 
within that act. 


Baron Clarke ſaid, it was not ſo: the queſtion there was, 
whether a man becoming a recciver, his eſtate was ſo 
bound from that inſtant, that notwithſtanding ſeveral 
quietuſes and ſettlements they would be all over-reached, 
and reſort might be to the lands in the firſt inſtance ? + 

OY — That the caſe was never determined: but no countenance 
auen for was given to it, becauſe purchaſers might think from thoſe 
4efendant. guietuſes, that they were ſafe. 


Gibſou 
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Gibſon verſus Lord Montfort, June 25, 1750. Caſe 198. 


Rogers verſus Gibſon. 


VI Shepherd by his will gave all ſuch worldly eſtate, 
as it pleaſed God to bleſs him with, as follows : All 
and ſingular his freehold, leaſehold, copy hold, and alſo 
perſonal eſtate of what kind ſoever to truſtees, their execu- 
tors, adminiſtrators and aſſigns, in truſt to and for ſeveral 
uſes; to pay ſeveral reſpective annuities, ſums and legacies 
by and out of the produce of the perſonal eſtate ; if that 
ſhould happen to he deficient, then to pay the ſame by and 
out of the rents, iſſues, and profits ariſing by the real eſ- 
tate: and as for and concerning all the reſt, reſidue and 
remainder of the real and perſonal eſtate of what nature and 
kind ſoever, after proviſion being made for the payment of 
the legacies, Sc. he gives to ſuch child or children, as his 
daughter ſhould have lawfully begoiten, whether male or 
female, equally to he divided between them; if his daugh- 
ter ſhould die without ſuch iſſue of her body lawfully be- 
gotten, then to two other perſons equally to be divided be- 

tween them ſhare and ſhare alike. In another clauſe in 
the will he directs and orders, that upon the death or 
deaths of all and every perſon or perſons, to whom annui- 
ries for their lives were given, ſuch annuities as ſhould fall 
in from time to time, ſhould go back to the reſidue of the 
real and perſonal eſtate, and go to thoſe in remainder 
over. By a codicil he adds, provided his daughter dic 
without iſſue; but it ſhe ſhould leave a child or children, 
ſuch annuities as fell in ſhould be divided among them 
mare and ſhare alike. He executes another codicil, re- 
citing that, whereas he had by his laſt will of ſuch a date 
given and deviſed to his executors a ſum of money in truſt 
tor A. and another in truſt for B. he revokes thoſe legacies, 
and deſires, that writing ſhould be a further part of ſaid laſt 
will and teſtament. Before the laſt codicil he had made a 
purchaſe of ſome lands. 


Two queſtions were now made, beſide what related to 
the copyhold. One concerning the ſurplus rents and pro- 
fits of the real eſtate after ſatisſaction of the particular 
charges on it created by the will, till ſuch time as the per- 
ion to whom he deviſed on contingency, vix. a child of the 
daughter, came in ee : whether they were to go either as 

| | part 
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part of the reſidue to attend the ſeveral limitations of that 
reſidue, or to the firſt taker of that reſidue, or to the heir 
at law? the other queſtion was, whether the after purchaſ- 


ed lands ſnould paſs by the will? 


( 4 g 6) It was infiſted, the whole being given away, there can 

be no reſulting truſt for the heir: great pains being taken 

to prevent an inteſtacy as to any part. Though the heir 

wants not the intent of the teſtator, if it reſted on that 

alone, yet, when a queſtion is doubtful, what is compriſed 

in the reſidue, what the teſtator deſigned, is material in 

deciding it. This reſidue conſiſts of a compound fund of 

ſeveral ingredients In the clauſe of annuitics falling in, 

the word reſidue cannot mean ſimply that eſtate, the teſta- 

tor poſſeſſed at his death; ſpeaking of what is ſuppoſed to 

have happened after his death; it being the reſidue of the 

profits out of which theſe annuitics are to be paid. In 

other branches of the will he has induſtriouſly affected an 

accumulation of the produce of different parts of his eſtate ; 

for in a legacy to a particular perſon he has taken care, 

the intereſt ſhould be accumulated from time to time; 4 

fortiori his deſign was the ſame as to the reſidue intermedi- 

ate. He conſidered his eſtate not as conſiſting of the in- 

hy heritance excluſive of the rents and profits during the con- 

1 tingency. Deviſe of rents and profits gives the eſtate it- 

l ſelf, Co. Lit. Had he ſaid fo in terms, there would have 

hy been no doubt; and here are words ſufficient for that. 

| Moſt caſes of accumulation depend on the particular cir- 

| cumſtances; as did Hophins v. Hopkins and others, before 

his Lordſhip. It was ſometime, before ſuch a deviſe to a 

| perſon not in ee was allowed; but now it is. It muſt be 

if admitted, the eſtate in the mean time will deſcend : on the 

1 other hand it muſt be allowed, one may direct the profits 
for the perſon unborn, where he has deviſed his eſtate b 

way of trult ; becauſe that limitation muſt be within a life 

in being; and there is ſufficient to ſhew, that was his in- 

tent. Refer generally would not in caſe of real eſtate 

have the ſame conſtruction as of perſonal : in the latter it 

meaning every thing, however ariſing, as a lapſed legacy, 

or any thing not particularly mentioned, or given on con- 

tingency : not ſo as to real eſtate, as the intermediate pro- 

fits of an eſtate to take effect on a future contingency 

would deſcend : but here the teſtator has ſhewn he intended 

to comprehend all the profits under the reſidue: and as 

the heir admits, that giving the perſonal eſtate gives the 

profits of it, by mixing both he ſhews his intent, the inter- 

mediate profits of the real ſhould go the ſame way. * 
ext, 
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Next, the after purchaſed lands paſs by the codicil ; it 
being a republication, executed according to the ſtatute, 
and as a confirmation of the will. Both together make up 
a complete will, whether it takes away or alters part; and 
every codicil is ſuppoſed annexed to a will and part of it, 
though not actually faſtened thereto, as this in fact was 
found to have been at teſtator's death; who therefore ſub- 
ſtantially re- executed the will itſelf ; and then it muſt be 
ſhewn, that it was in a different condition at the time of 
making; as where part of a will appeared to be ſtruck out; 
but not when done; for the court muſt take it to be as at 
that time. It is not eaſy to know the rea'on of the diſtinc- 
tion between a deviſe of a real and perſonal eſtate, which 
the teſtator had not at the making. In ſome books it 
ſeems to depend on the word having in the ſtatute of H. 8 : 
but perhaps it may as well be from analogy to cuſtom. But 
if after the purchaſe he declares the former to be his will, 
he need not repeat the deviſe over again ; and he has plain- 
ly done fo by this. A codicil in its nature implies a ratiſi- 
cation, ſo far as it does not vary: if it repeals the whole, 
it is not a codicil, but a new will. Whether he ſays re- 
publiſh, or recites the former will, or declares his intent it 
ſhould ſtand, it amounts to the ſame. It is not neceſſary 
he ſhould declare to witneſſes, it is his laſt will ; nor even 
in the firſt will to tell the witneſſes he publiſhes it, if ſigned 
and ſealed : as was determined lately in B. R. on two caſes 
ſent out of this court, Trimmer v. Jackſon, and Y/orwood v. 
Scot, that delivery by teſtator as his act and deed is ſuffici- 
ent. Notwithſtanding the ſtatute of frauds a will may be 
made, properly atteſted, giving real eſtate to ſuch uſes as 
contained in fach a ſettlement, though that ſettlement is 
not atteſted by three witneſſes, and it would paſs new pur- 
chaſed lands; for ſufficient certainty, by referring to ſome- 
thing certain. So if it is to ſuch uſes, as he ſhall declare 
on a particular occaſion, or as another ſhall appoint, 
though that is not atteſted by three; for any thing ſhewing 
his meaning with ſufficient certainty will do. This codicil 
is as much a part of the will, as if all the words were re- 
cited in it : nor can there be a ſtronger republication by a 
diſtin& inſtrument, unleſs he had ſaid, I confirm; and it 
is the ſame here, as if he had. In Cart v. Cart, a man 
created a term for years, ſettled it on truſtees for benefit of 
himſelf, and by will gave it to his ſon, making him execu- 
tor : he renewed the leaſe ſeveral times, and died with the 
like leaſe in truſtees for him ; but he wrote on the back of 
his will, that if his ſon ſhould be proſecuted by the govern- 
ment ſo as to incur a forfeiture, and be incapable of en- 

joying 


(487) 


CASES Argued and Determined 


joying the leaſe and being executor, he gave it to his other 
ſon and daughter. No forfeiture happened : the queſtion 
was, whether the ſon, to whom given by the will while it 
was another actual leaſe, ſhould be confidered as deviſee 
of this leaſe at the time of the death; it being inſiſted that 
writing was a republication of the will: and of that opinion 
was his Lordſhip : that the words were ſufficient to take it 
in. There was a direction in the will, that the leaſe 
ſhould be renewed ; which ſhewed he meant a renewed 
leaſe, and by this writing he conſidered it as his will, and 
the ſame as if he had recited his will. It was a republicati- 
on; and it could paſs by the general words; his intent ap- 
pearing that any renewed leaſe ſhould go; which ſhews, 
there need be no words of republication or confirmation, 
he conſidering it as his will. 


88 For the heir at law. Whatever is not given away, de- 
(4 ) ſcends ; the heir not being diſinherited by doubtful expreſ- 
ſions. Gardener v. Sheldon, Vau. the ſame in uſes and 
truſts : as in feoffment to uſes for life or in tail, the fee re- 
ſults back. So in a truſt to ſell and pay the profits over at 
a particular time. Here is an apparent omiſſion to give 
the intermediate rents and profits; by a git to one not in 
eſe nothing paſſing immediately. It was formerly doubted, 
whether a deviſe to an infant in ventre was good at all; 
but of late it is allow:d on the notion of a future deviſe. 
Snow v Tucker, 1 Sid. 15 3. yet mean time it deſcends. If 
this was a uſe, where would it be in the mean time ? Not 
in abeyance ; for that can be only by law for neceſſary pur- 
poſes, not by act of the party. In Hopkins v. Hopkins, 
Talbot, notwithſtanding ſtrong words that it ſnoold accu- 
mulate, yet it was held not diſpoſed of in the intermedi- 
ate time, but reſulted to the heir ; who wants not, claim- 
ing always in contradiction to the intent, Here is a de- 
viſe not generally to the truſtees ; for that might have 
admitted the conſtruction contended for: but it is deſcrip- 
tive of a chattel, not paſſing the inheritance to them, the 
words being only a deſcription of the land. Where an 
eſtate is given to truſtees for a particular purpoſe without 
going farther, it goes to heir at law as ſoon as the pur- 
pole is ſerved. This is to the truſtees for life only; the 
inheritance and legal eſtate paſſing to the perſons to take 
on contingency, and mean time deſcends ; for ref and, 
reſidue will not take in theſe ſurplus profits. The whole 
accumulating profits of the perſonal will indeed go by this 
deviſe : but that ariſes from the ſenſe of the word reſidur 


applicable to perſonal ; not ſo to real eſtate. A gift of a 
| perſonal 
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perſonal chattel without limitation gives it abſolutely ; to 

take away which, a limitation muſt be added: vice verſa 

in ſuch a gift of real, which is conſtrued only for lite. 
Reſiduary legatee of perſonal will take a lapſed legacy: 

not ſo of the land, which would deſcend to the heir. 

Wright v. Horn, C. B. Hil. 10 G. 1. * and Goodright v.“ Med. Caf. 
Opie, B. R. + Although there it was not re/t and reſidue, — 
but all my other lands and tenements. Suppoſe a gift to A. 454 9 Mu. 
for life, another part to B. for life, and the reſt to C. it is & Ferreſere 
doubtful whether that would have the effect of all my e/tate 2 
ſo as to give the fee, as in Eg. Ab. 177. Theſe words. ora 
therefore meant only all the other parts of his eſtate, not + Md. Caf. 
carrying the total intereſt as in the perſonal, He might 123. 
indeed have given theſe accumulated profits to the child ; 

but it is not ſaid ſo. A different conſtruction ariſes from 

his doing it in a caſe of leſs value, viz. that in the greater 

he did not intend it : and ſurely if ever favour was ſhewn 

to an heir, it ought inthis caſe of an illegitimate daughter 


amply provided tor. 


As to the lands purchaſcd after the will, the general 
words are indeed ſufficient to take them in, if they 
amount to republication : but they do not: the codicil re: 
lating only to particular parts of his _— eſtate, which 
he revokes, not confirming the will. If a codicil takes (489) 
notice of the real eſtate, or ratifies a former will thereof; 
that is a republication : for it is in fact ingrafted in the 
codicil: but for that purpoſe it muſt relate to the real, not 
perſonal eſtate, As 1 Rol. Ab. 618, a writing, that J. D. 
ſhall be executor, is not ſuch a republication : and 2 Ver. 
722. Hutton v. Simpſon, and Cr. El. 493, where annexing 
a codicil diſpoſing of perſonal eſtate was not ſufficient re- 
publication confirming the will as to the real. In Martin 
v. Savage, Nov. 22, 1740, his Lordſhip determined, that 
ſince the ſtatute, there could be no republication of a will 
of lands by parol declaration as to paſs after purchaſed 
lands. Litton v. Lady Falkland, 3 C. R. and Acherly v. 
Vernon, Comyns 381, and Cholmondley v. Cholmondley, on 
the late Lord's will, before Sir Joſeph Jetyl, January 21, 
1733, where a codicil revoked à deviſe of houſe, garden, 
and eſtate at Richmond, directing it to be ſold, and the 
money ariſing to purchaſe freehold lands in che, to 
the ſame uſes as directed by the will tonching the reſidue 
of the perſonal eſtate: and it was held, that codicil did 
not paſs lands purchaſed after the will. In Potter v. Potter, 
Eajie Term, Sir John Strange held a codicil well execut- Ante. 


ed, though perhaps the will was not laid on the table, nor May 7. 
executed 
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executed in the preſence of the will, yet it extended to 
lands purchaſed after the will and before the codicil, be- 
cauſe it was an expreſs ratification of the will: but he faid, 
(though that indeed was not the queſtion there in judg 
ment) that if the codicil related only to perſonal eſtate, it 
would not have done. 


Lord CHANCELLOR. 


If the teſtator had ſtudied to lay a foundation for all the 
queſtions that could ariſe on ſuch an eſtate in a court of 
equity, he has done it effectually; for there is hardly a 
point upon limitations over or reſulting truſts in thts court 
but there is a foundation for it in this will ſome time or 
other. But it is not neceſſary to determine all at preſent : 
the queſtions now are three. 


Trl of (r) The firſt is not ſo properly a queſtion as matter of 
copyhold inquiry, relating to the copyhold eſtate. As to which, all 
may bede- ſuch as he had the truſt of the inheritance in himſelf, 
viſed with- though the legal eſtate in names of other perſons, will pals; 
out furren- becauſe it has been determined, it is not neceſſary there 
ſhould be a ſurrrender to uſe of the will of ſuch truſt- 
lands; for not having the legal eſtate, he could not ſurren- 
Not where der. (s) But that muſt be in a caſe where either by plain 
teſtator had words or neceſſary intent it appears, he intended to deviſe 
— his copyhold lands: and here are expreſs words deviſing 
them to truſtees. But if there are any copyhold, whereof 
he had the legal eſtate, and did not ſurrender to uſe of the 
( 490) will, conſidering the nature of this deviſe they will not 
paſs, but deſcend to heir at law. The maſter therefore 

mult inquire if there are any ſuch. 


the will, 


The next queſtion is, as to the ſurplus profits ; whether 
they are included, and to go by the deviſe of the refiduc 
in any way, or to be conſidered as part of the real eſtate 
undiſpoſed of, and go to the heir at law; on which point 

| the only queſtion to determine is, whether the heir can 
Deviſe in take? For as to the ſubſequent queſtion, as between any 
— -_ child of the daughter and the remainders over if ſhe dies 
— io without iſſue, 1 ſhall reſerve it. It is truly ſaid for the 
ſhe dies heir, he wants not teſtator's intent, claiming contrary 
without if- thereto as a ſtrict legal right; and it makes no difference 
che iner. Whether a legal or equitable right on a reſulting truſt ; the 
mediate heir will carry it away, if not ſufficiently deviſed. It is 


profits till * * f rightly 


(a) Ante 121, 225, (5) Brown, 482. 


U 
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rightly admitted, that all the ſurplus profits and intereſt of in ,,.. ER 
the perſonal eſtate will paſs by the reſiduary deviſe ; for tingency 
there is no caſe, where the reſidue of the perſonal is diſ- happens ac- 
poſed of, where the court has not held it to extend to any — 
profits ariſing. It is admitted alſo, that he might by ex- ERS 
preſs words have given the ſurplus rents and profits, that 

ſhould accrue, before the daughter had a child, or died 

without iſſue, away either to ſuch child when born, or the 

perſon to take when ſhe died without iſſue. It is plain he 

might; becauſe it is to determine in the compaſs of a life; 

which is a proper time and a reſtriction, within which 

ſuch a contingency can happen. The queſtion then is, 
whether by expreſs words or plain neceſſary implication of 

the conſtruction of this will they are given away from the 

heir at law? and I am of opinion, that by plain neceſſary 
conſtruction they are. It is pretty hard to ſay, that in 

any caſe, where one deviſes all the reſt and reſidue of his 

real eſtate, the heir ſhould be enabled to claim any thing 

out of it; for how can he claim or take theſe intermediate 

profits ? He muſt claim as part of the real eſtate undiſpoſ- 

ed, not by any particular truſt : which was the caſe of 

Lord Hertford and Lady Carteret, commonly called Lord 
Meymeuth's caſe. What has the teſtator done? The order 

of the words and clauſes is not material in reſpe& of the 
formality, unleſs they put a different conſtruction on the 

will. He has plainly declared an intent to diſpoſe of his 

whole eſtate. Such a deſign was never ſhewn more plain- 

ly. Conſider, what is compriſed in the deviſe to the truſ- 

tees. It is objected, that it is only a deviſe to them for 

life; but that cannot be; as that might determine, before 

the change determined. But conſidering it as a chattel- 

intereſt according to the caſe in Coke's reports till theſe 

charges ſatisfied, and no longer; then the deviſe to the 
children of the daughter, or for want of iſſue over, is not 

a deviſe of the truſt, but of the legal eſtate in remainder 

after theſe charges ſatisfied, and the determination of the 
chattel-intereſt : it cannot be ſupported as a contingent re- 
mainder ; becauſe that limitation cannot he after a term 

for vears or chattel-intereſt ; which would be a good point 

for the heir at law, if that could be maintained. Whe⸗ 

ther it may be conſidered as an executory deviſe is another 

point. But I am of opinion, this muſt be conſidered as a (49 r) 
truſt throughout, and that the whole legal eſtate of the in- 
heritance is deviſed to theſe truſtees. (t) It has been often Fruſtees 
determined, that in deviſe to truſtees it is not neceſſary, the l ® fee, 


here pur- 
Vor. I, P p word —— 
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(t) 3 Burr, 1686. 


otherwiſe 
be anſwer- 


ed. 
Eg. Ab. 
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ruſt cannot word heirs ſhould be inſerted to carry the fee at law; for if 


the purpoſes of the truſt cannot be ſatisfied without hav- 
ing a fee, courts of law will ſo conſtrue it: as in Shaw v. 
Weigh, and ſeveral other caſes. Here are purpoſes to be 


-— anſwered, which by poſſibility (and that is ſufficient) can- 


not be anſwered, without the truſtees having a fee: viz. 
the payment of ſeveral annuitics and large pecuniary lega- 
cies, if the perſonal eſtate is deficient, which will proba- 
bly be the caſe. Then how 1s the reſt to be raiſed ? Barely 
by the annual rents and profits ? It muſt be ſo, if it is a 
chattel-intereſt ; for then it cannot be taken out of the 
eſtate by anticipation * but that cannot be here; for if 
theſe pecuniary legacies are not paid out of the perſonal, 
the real eſtate muſt be ſold to fatisfy them; for ſeveral of 
them are to be paid within a year after teſtator's death, 
and cannot therefore be paid by annual perception. Then 


| conſider the word arjfing : it is never held to reſtrain to the 


2 Will. 13, 


Tal, 228. 


annual rents and profits : which words include always the 
land, Ivy v. Gilbert, 2 Wil. 13, unleſs ſomething more, as 
there. This then is a purpoſe, which it is impoſſible to 
ſerve, unleſs the truſtees have the inheritance ; for if they 
are to ſell a fee, they muſt have a fee : nor will the court 
ſplit the deviſe. "The objeRion, that this is deſcriptive of 
a chattel, &c. might have weight, if there was not a per- 
ſonal eſtate alſo in this deviſe to truſtees. The word exe- 
cutors therefore properly relate to the leaſehold, and affigns 
to both. This then is a truſt throughout in this court 
and if the daughter has a child born, or dies without iſſue, 
and the eſtate goes over, they muſt come for a conveyance 
of the legal eſtate from the truſtees. Then conſider to 
what it extends : does it extend only to the lands and 
groſs funds of the real eſtate, or alſo compriſe the ſurplus 
profits thereof intermediate hetween death of teſtator and 
birth of a child, or dying without iſſue ? I think the lat- 
ter. If it had been ſaid after payment, it might have been 
contended for on. the words after all theſe payments deter- 
mined ; though perhaps that would be only playing on the 
words: but this is after proviſion being made, &c. after 
which who has teſtator directed ſhall have all the reſt, 
Sc.? Thoſe to whom it is given on contingency : Ste— 
phens v. Stephens is material to the conſtruction of thoſe 
words re and ręſidue. Lord King there ſent a more exten- 
five caſe than ever was ſent into a court of law, I have 
been informed, that Lord Tallot afterward expreſsly de- 


elared, he was of the ſame opinion as the judges : ac- 


- cording to the nature of executory deviſe the eſtate ſhould 


deſcend in mean time to the heit at law, and paſs out of 
him 
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him on the happening of the contingency, on which the Where on 

executory deviſe was to take place. The caſe 1s printed — 

very correctly; and in a court of law it is determined, n ande- 

that where there is an executory deviſe in a will, all the gave in- 

refl and reſidue of an eſtate real and perſonal would alſo clude inter- 

take in the intermediate profits of the real, ſo deviſed on — 

contingency, which would otherwiſe go to the heir at law; * 

which goes a very great way, and is a ſtrong authority as (492) 

to the poſſthility, that ſuch profits may be taken in by 

thoſe general words, and that in a court of law : and as 

it is admitted, the teſtator may by expreſs words do this, I 

do not ſee a material difference between the two caſes, un- 

leſs that it is more probable, where it is a gitt to a perſon 

in being, than where to one not in ez: but conſidering 

the care the teſtator has taken to accumulate in this caſe, 

it 1s probable, he meant it, as in * v. Stephens. 

But the caſe does not reſt on this: though that is ſufficient. 

There are other things plainly determining this queſtion. 

] obſerved before, that as to the ſurplus intereſt and profits of 

the perſonal eſtate, they are admitted to paſs ; and both real 

and 12 being compriſed in the ſame ſweeping clauſe, 

is a ſtrong argument againſt a reſulting truſt to the heir at 

law; on which Lord King laid very great weight in 

Rogers v. Rogers. Next what ſenſe does the clauſe convey, 

by which he has dircQed the annuities to fall in? which 

he takes up in his codicil; recollecting that, as it ſtood, 

his daughter might be excluded therefrom. The annuities 

were to be paid only out of the rents and profits of the 

real ſo far as the perſonal was deficient : that was part there- 

fore of the rents and profits of the real taken annually out 

of it to pay them : the meaning was, that thoſe annuities, 

which were part of the rents and profits of the eſtate, as 

the lives determined, ſhould go back to the refidue, which 

is a plain conſtruction put by himſelf on the words req. 

and reſidue : Chapman v. Bliſſet before Lord Talbot, is a 

full authority to ſupport the legality of this bequeſt ; .J. 44. 

though indeed rents and profits were mentioned there. 

Nor 1s ere v. Hopkins an objection againſt this: the 

court held there, that the ſurplus after ſatisfying the 

charges ſhould go to the heir; but that was, becauſe the 

court was of opinion, they were undiſpoſed of. On the 

whole therefore, I am of opinion they muſt be received by 

the truſtees, accumulated, and laid up. Then a queſtion 

ariſes, for whoſe benefit ; which will be between the chil- 

dren of the daughter, if any, and thoſe to take remainder 

if ſhe dies without iſſue, and muſt be reſerved till aſter 

the happening of the contingency. The teſtator's being * 
Pp 2 ſenſible 
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ſenſible of his miſtake, and inſerting the children of his 
daughter before thoſe in remainder, may make a ſtron 
caſe for them : which was the queſtion upon which Led 
Harcourt and Lord Cowper differed in Chapman v. Bliſſet: 
but there is no occaſion to determine that; for as to the 
heir at law none can deſcend. 


Whereaco- As to the laſt queſtion of the after-purchaſed eſtate ; 
— ah which was not, nor could be, compriſed in the deviſe, as 
33 pals it ſtood originally; the queſtion is, whether the codicil 
land pur- amounts to a republication of the will? (u) The codicil is ex- 
chaſed aiter ecuted accordingly to the ſtatute; but it is truly inſiſted up- 
the will. , 
If the codj- on, that it relates only to two perſonal legacies. Several 
cil related Caſes have been, where it was determined, that the execu- 
only to per- tion of a codicil according to the ſtatutes of frauds ſnall 
* amount to a republication of the will, ſo as to make the 
% lands purchaſed aſter the will to paſs. The laſt was Acher- 
ly v. — where the Lords took the opinion of the 
(493) Judges, who all held the codicil a republication ſo as to 
make the fee-farm rents paſs. The difference taken is, 
that there the codicil related to real eſtate, this merely to 
perſonal z and that though executed according to the ſta- 
tute, that was unneceſſary ; nor had he real eſtate under 
contemplation at that time. If that is determined and eſ- 
tabliſhed, the court ought not to go further. But as to 
Litton v. Lady Falkland, it is difficult to lay weight on the 
report of it ; for certainly one thing is mentioned there as 
a reaſon for the codicil's not being a ſufficient re- execution 
of the will, which is not law now; being direAly contrary 
to the reſolution in Acherly v. Vernon. It is ſaid alſo, that 
in Cholmondeley v. Choimondeley it was determined, that the 
execution of a codicil relating to perſonal eftate was not 
ſufficient 3 and that ſuch was the opinion of the Maſter of 
the Rolls in Potter v. Potter, though not ſtrictly the deter- 
mination there: but in Acherly v. Vernon there is given an 
opinion of the judges, which ſeems to con. bat that notion, 
viz. that the codicil was incorporated with the will, which 
makes it a republication ; and that reaſon falls in with the 
argument for the plaintiff the deviſee; for then every co- 
dicil executed according to the ſtatute of frauds, relating 
to whatever part of the eſtate, according to that general 
doctrine would be a republication of the will, and would 
be contrary to the doctrine cited out of Litton's caſe, and 
Cholmondeley's. But it 1s admitted for the heir, that though 
a codicil only to a perſonal eſtate, yet if there is a gene 
clauſe 


(u) Ante, 443, 2 Vol. 6az. 
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clauſe of confirmation of the will, that will make that co- 
dicil duly executed amount to a republication ; becauſe it 
is the ſame, as if he had republiſhed every deviſe in the 
will over again. In the preſent codict indeed there are 
not the words I confirm my will : but it is I defire, &c. be- 
tween which and an aQual confirmation there ſeems very 
little diſtinction. This indeed will make every codicil, if 
executed according to the ſtatute of frauds, do, though it 
relates only to perſonal eſtate ; for a codicil is undouhtedly 
a further part of the laſt will whether ſaid fo or not; which 
indeed combats with the doctrine in thoſe caſes, and what 
was ſaid by the Maſter of the Rollt; and if that has been 
ſettled and determined, I ſhould be willing to ſettle it there, 
and not carry it further: and the boundaries are fo very 
nice, it 1s difficult to diſtinguiſh one from the other, But 
on this point I will not give a preſent opinion; but will 
Art ſearch the Regi/ler tor Litton's caſe, and defire ſome 
account of Chalmondeley's. As to what was ſaid relating to 
the annexation of the will, an inquiry would not bind : 
nor do I know, it will vary the caſe, unleſs annexcd at the 
time of the execution. 


June 20th the plaintiff's counſel informed the court, that ( 49 4) 
there had been fince diſcovered a contract for theſe very N 
lands before the firſt codicil, though not executed till after 

it : and by the firſt they indiſputably paſs ; that relating to 

real eſtate, | 


Lord CHANCELLOR. 


This not being proved in the cauſe, nor the time for 
performance, the proper way will be to direct the Maſter 
to inquire into the ſaid contra, and when performed. 


The contract being read de bene efſe, Lord Chancellor articles for 
ſaid, it was before the firſt codicil, and went a great way purchaſe 
to end the queſtion. But the firſt codicil came before the yr pry a 
time for execution of theſe articles, which was the only xecuted 
difficulty; for though things agreed on are looked upon as after, 
executed here, yet this is not ſuch an agreement as cenld 
be executed at that time; the time for executing not being 
come: but that ſeems too nice; for in a contract for lands, 
if the party dics, before the time for making the convey- 
ance comes, and without a will, the court conſiders it for 
the benefit of the heir at law, that the lands ſhould be pur- 
chaſed for him: and if ſo, why not for a deviſce ? Let 
the Maſter inquire, whether there were any, and what ar- 


ticles 


\ 
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ticles or agreement in writing for purchaſe of theſe lands 
before the making the conveyance thereof to teſtator ; 
what were the contents and time of execution of ſuch ar- 
ticles, and reſerve directions touching them. Litton v. 
Lady Falkland is very looſe and imperfectly reported in 3 
C. Rep. Octauo. It is put there on the annexation, which 
cannot make a difference ; for all codicils are by law faſten- 
ed to the will: ſo that was a very trifling point, and Chel- 
mondeley v. Chalmondeley muſt have been a cauſe heard by 
conſent, as it was before term. 


The counſel for the heir ſeemed to give it up; as in 
Potter v. Potter, the Maſter of the Rolls, and all the bar 
thought, that if the agreement had been in writing, it 
would have relation. h 


Caſe 199. Baxter verſus Knollys, June 27, 1750. 


HE bill ſought a partition of tithes and caſual profits 
in the iſle of //1ght. 


pemurterto Demurrer thereto: and 5 Co. cited, that there were no 
Bil tor par- Caſual profits, and that it may be divided by writ of par- 


tition of tition. 
tithes over- | 


ruled. 
LoRpd CHANCELLOR. 


(49 5) An ejectment will lie of tithes; of which the execution 
is a writ of poſſeſſion : and the ſheriff may do as much on 
partition as on a writ of poſſeſſion on ejectment. This 
is not caſual, whether tithes will rife or not. I do not 
doubt, but this court can divide them, as it may ſeveral 
things, which cannot at law, Over-rule the demurrer 


therefore. 8 


Caſe 200. Sands verſus Sands, June 28, 1750. 


Bill was retained for a year with liberty to bring 


Leave of ih 
tdeforn eje&ment ; verdict given for defendant. Lord C. 


court before 


new ejet- Baron Parker, before whom it was tried, certified, that, 
pot + though he did not think it a verdict againſt evidence, the 
n weight of the evidence was with plaintiff. On application 

by plaintiff for leave to bring a new ejectment, it was 


granted ; and verdict obtained tor plaintiff, who ſet * 
| the 
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the cauſe to be heard. Defendant let plaintiff get poſſeſ- 
fion, and brought a new ejectment without leave, and 
moves to put off the hearing, becauſe of the pendency ot 
his ejectment. 


Lord CHANCELLOR. 


It is quite new to me, that either party ſhould after the 
trial bring a new eje&ment without leave of the court; 
the courſe of the court being that either party ſhould firſt 
apply ; otherwiſe the ſuit might be protracted as long as 
they pleaſed : the plaintiff might toties guaties prevent dil- 
miſſion of his own bill, or the defendant the hearing the 
equity reſerved ; for the court would not go on while an 
ejectment was depending. Yet as there is verdict againſt 
verdict, will it not be equally expeditious for plaintiff to 
let defendant go on with his ejectment? Theretore excuſe 
irregularity. 


Aſtley verſus Powis, June 30, 1750. Caſe 201. 


= HIS cauſe coming on again, the will appeared to be Ante, June 
no ſpecific deviſe of the real eſtate 3 but only mo- 24- 
ney-legacies and annuities, and then all his manors, c. 

he gives to E. B. his heirs and aſſigns for ever; making 

him executor and reſiduary legatee after all juſt debts arc 

paid and ſatisfied. | 


LorD CHANCELLOR. ( 4.96) 


This would charge the real eſtate with the legacies, if Real eſlate 
the perſonal was deficient ; for it does not give a ſpecific where, 
deviſe of any part of the real eſtate, but by way of reſidue _ * 
after the annuities, c. which ſhews, what was before do kara | 
given was out of either of thoſe funds: and his charging tntereſt on 
the legacies on the real eſtate ſhews an intent, that debts the accu- 
ſhould be paid out of either fund; for legacies are to be dum ug 
paid ſubſequent to debts 5 and all this is one clauſe. Se- ed — 
veral caſes have been where in one clauſe both ſhould be ing a debt 
taken as executer, and conſequently both ſhould be liable Þy the wil. 
to debts : ſo that the proper conſtruction is to take theſe — 
words after debts paid and ſatisfied, as relative to and run» pal if it 
ning over the whole ſentence ; which clearly ſhews the real ſtood on the 


eſtate is chargeable, 0 


Then 
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Then the jury, before whom the queſtion was, whether 
there was proof or preſumption of payment from the length 
of time, having found that no part of this ſum was paid, 
and that there was no lacheſs in plaintiff in not receiving 
the money, there is no ground to ſay, that by reaſon of the 
length of time, which the jury have held excuſed as to the 
principal, the intereſt ſhould not be paid. - 


(x) The queſtion is, at what rate the intereſt ſhall be com- 
puted ? The report being confirmed, the whole ſum ought 
to carry intereſt. I clearly thought, that if it ſtood barely 
on the report without more, the turning into principal 
Decree not being only the courſe of the court, and being a perſonal 
equal to decree againſt the teſtator in his life, and the preſent bill 
judgment being to affect the real eſtate, if no charge thereon the 
r real eſtate could not be charged with intereſt of that whole 
1338 ſum; (y) becauſe a decree of this court is not equal to a 
courſe of judgment at law to affect lands, though it is in a courſe of 
adminiſtra- adminiſtration ; and therefore the lands could be affected 
— only by the covenant in the articles; in an action on 

which covenant the intereſt would be computed only on 
18 the principal ſum; and then the 6 per cent. would be car- 
courſe of tried on enly on the 1000/. no farther, not on the 440ʃ0. 
the court for the intereſt could be computed only by force of the co- 
diſcretiona- yenant for him and his heirs. But now it muſt be conſi- 
— dered as a debt by force of his will, therefore they are in- 
at 5 from titled to have intereſt on the accumulated ſum, As to what 
12 Anne, on rate; it being to be computed not by agreement of parties, 
p but by courſe of the court, ſuch intereſt is always in the 
principal diſcretion of the court; and there are ſeveral inſtances 
by courſe where it has been done. At the time of the covenant inte- 
of thecourt; reſt was at 6 per cent. and on the covenant, the court can- 
— — not vary that. All theſe acts of parliament varying intereſt 
pal ſum have not extended to antecedent contracts, only to ſubſe» 
due by co- quent. Then on the principal ſum intereſt will be carried 
venant. at bon the 1000!. and alſo on the whole ſum to the time of 
: intereſt being altcred by 12 Anne; for the report was in 
(497 ) 1694, when the common rate of intereſt was ſo. But when 

intereſt was reduced by that act of parliament to 5/. and as 

that rate of intereſt on ſuch accumulated ſum, being turned 

into principal not by agreement but by courſe of the court 

only, is diſcretionary in the court, it will be computed at 6 

on the 1000. principal (for that I cannot alter) but only at 


5 on the 440ʃ. 
Doddington 


(x) 1 Wms. 653. 2 Vol. 471. {y) Talb. 222, 217, 2 Was. 621. 
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Doddington verſus Hallet, July 2, 1750. Caſe 202. 


N agreement was entered into between the plaintiffs Partnerſhip, 
and Thomas Hall impowering him to contract and 

agree for the building a ſhip for them for the ſervice of the Pt. own. 
Zaſl India Company, and the the fitting out, managing, — 
and victualling her; with a covenant (among which Tho- one of them 

mas Hall was one of the ſubſcribers) to pay proportional to contract 
ſhares according to the ſeveral parts of the money, and all i, g 
the charges and diſburſements in equipping, Cc. 3 

they have a 
Thomas Hall dying inteſtate, the part-owners brought lien on his 

this bill againſt his repreſentative, that they might have a — 
ſpecifie lien, upon what ſhould be due to Thomas Hall for g 
his ſhare, for the money the plaintiffs had paid to the 
tradeſmen in fitting out, &c. the ſhip, and that the ad- 
miniſtrator of Thomas Hall ſhould not run away with it as 

part of his general aſſets for all the creditors ; citing Skip v. 
Harwood *, where his Lordſhip determined, that the plain- *Ante,May 
tiff had a lien on the partnerſhip-eſtate in reſpe& of the ba- 1749. 
lance, that ſhould come out due to him on the partner- 

ſhip account; and that no ſeparate creditor of any one 

partner by any aſſignment or execution could he intitled to 

more than the perſon in whoſe place he ſtood ; but could 

only have ſuch, as was his debtor's ſhare, after the other 

partner was ſatisfied : which was founded on Heyden v. 

Heydon, 1 Sal. 392. 1 Shs. 173. 


ILLokd CHANCELLOR 


This prima facie is like Ryal v. Rowes 3 + where the þ ante, 
Judges, who athſted me, determined ; that if the meney un — 
was advanced by way of a loan for a partnerſhip-matter, 749˙ 50. 
there ſhould be a lien for that. 


For d:fendant. The ſelling and negotiating ſhares of 
ſhips is as common as of lands; and the perſon is conſider- 
ed as having a diſtin& property, as ſoon as he has got a 
bill of ſale; and that property may be marketed : although 
by taking that ſhare he does not involve himfelf with what 
went before: fo that an aſſignee of a ſhare in a ſhip is in- 
titled, abſtrated from any other account between the part- 
owners; having the legal property by the bill of ſale, which 
cannot be taken away by ſuch a lien, as now is infiſted on. (498) 
He might bring trover ; againſt which no defence _— 

ct 


CASES Argued and Determined 


ſet up by ſuch a lien; much leſs could trover be maintain- 
ed thereon againſt ſuch aſſignee having the legal property. 
Otherwiſe it would be laying an embargo on the negociation 
of ſuch ſhares of ſhips ; and it would be dangerous to trade, 
if fuch aſſignments could not be without ſubjecting the pur- 
chaſer to an antecedent account. This agreement is diſ- 
tinguiſhable from that of a partnerſhip, in which each 
partner is liable in ſolids on account of the tranſaction, the 
intereſt being joint, This is a covenant ſeverally, not 
jointly ; there being an expreſs proviſion to prevent being 
accountable in any other way. It is a diſtin, undivided 
intereſt ; ſuch tenants are in common; not liable in ſolids : 
and tenants in common of ſhares in ſhips are not to be put 
on the foot of a partnerſhip in trade, which is of a fluctu- 
ating ſtock. 


. Lord CHANCELLOR. 


No purchaſer or aſſignee of any ſhare of this ſhip is now 
betore me : but merely the repreſentative of Thomas Hall, 
who was part-owner with others in the trade of this ſhip : 
and his repreſentative is juſt in the ſame caſe as he would 
be himſelt ; and theſe general creditors are in the ſame 
caſe ; having no aſſignment or ſpecific lien in his ſhare 
in the ſhip: and the rule of determination muſt be exactly 
the ſame, as if Thomas Hall himſelf had been before the 
court, and an account prayed againſt him. It muſt he 
admitted, the ſhip may be the ſubje& of partnerſhip as well 
a5 any thing elſe ; the uſe and earnings thereof being pro- 
per ſubject of trade, and the letting a ſhip to freight as 
much a trade as any other. Then it appears plainly to be 
a partnerſhip among them, and the ſhip itſelf to G part 
of the ſubje& thereof, which was to be let to freight to the 
company; it being their method of trading. The foun- 
dation of this partnerſhip-ſtock is the ſhip itſelf, which muſt 
be employed, and the earnings and profits to ariſe. Un- 
doubtedly all theſe perſons ſubje& to this agreement are lia- 
ble in ſolids to the tradeſmen who fitted it out; and this 
agreement for proportional ſhares is as between themſelves ; 
which is the caſe of all partnerſhips : but as to all perſons 
furniſhing goods or merchandiſe, or employed in work, 
each are liable in ſolido. So it was in the inſtance of the 
brewhouſe in Harwood's caſe : if it had been agreed, that 
that brewhouſe ſhould be part of the partnerſhip-ſtock and 
effects (which often happens to be ſo) the leaſe of the brew- 


houſe being uſed in the partnerſhip-trade, if workmen - 
wor 
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work on the brewhouſe, every partner would be liable to 
that, as that work was done on their property; and that 
brew houſe muſt be brought into the part nerſhip · account; 
and if more was due to one partner than another, all the 
ſhare of the part nerſhip- ſtock, conſiſting of the leaſe of the 
brewhouſe as well as the other effects, are liable to that 
account; (z) for in all partnerſhips, where more money (499) 
is advanced by one partner, or even lent for a partnerſhip- The clear 
account and trade, the ſhare muſt be conſidered as liable ; balance on- 
for nothing muſt be divided as the ſhare of the partner, ' Lee 92 
but what is coming clear on the balance of the account; — 
for when the final account comes to be made up, every ſhare. 
thing which is the ſubject- matter thereof, mult be valued. 
The defendant's counſel have been forced to reſort to the 
caſe of an aſſignment of a ſhare for a valuable conſiderati- 
on; which not being the caſe, I will not now determine; 
becauſe that is to be governed by the courſe of trade. If it 
ſtood on the head of general equity, I ſhould be of opinion, 
if ſuch a purchaſer had notice of the partnerſhip, he would 
be ſubject to it; and ſhould not doubt granting an injunc- Where a 
tion to that afionſo trover : if he had not notice, it is ano- — af- 
ther thing, and a ſtrong caſe for that purchaſer ; becauſe wo" 
he would have gained the legal intereſt: but it by the confiderati- 
courſe of trade it is otherwiſe, that will prevail, and govern on without 
in this caſc : and the court will never extend a partnerſhip — * 
of this kind to affeA purchaſers, beyond what the courſe of — 
trade will do, which is to govern in mercantile matters. trade, 
The court always endeavours to bring theſe caſes within Which go- 
ſuch rules; for the conſequence would be, if that ſhould ente 
not be the rule, the ſhares Thomas Hall had, according to matters. 
this doctrine would be liable to all the other creditors, to- 
gether with the preſent plaintiffs in a courſe of adminiſtra- 
tion: ſo that the plaintiffs would be liable to pay the 
tradeſmen out of their own pocket (which they are imme- 
diately) and the other creditors would run away with what 
the laintiffs laid out and expended ; which the court 
would avoid and prevent; always labouring to do that, fo 
as always to decree a partnerſhip tor that purpoſe. As in 
Downham v. Mathews,* Lord Macclesfield decreed a part- p. c. 580. 
nerſhip after a man's death, which would hardly have been 
decreed in his life; becauſe otherwiſe the other creditors 
would run away with what was expended. What there- 

fore 


(z) Bankrupts portions paying different proportions towards the debts, 
ſhall have but one allowance, which ſhall be divided in the proportions their 
eftates paid, 1 Brown, 453. 
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fore ſhall be due on that account to Thomas Hall's ſhare, 
muſt be liable to this payment to the tradeſmen : if any 
{urplus remains, that will be to defendant the adminiſtra- 
tor, as part of the general aſſets : the plaintiffs having a 
ſpecific lien on ſuch ſhare for what they have paid, or are 
liable to pay to the tradeſmen for building and equipping 
the ſhip, 


Caſc203. Lypet verſus Carter, July 9, 1750, 


At the Rolls. 


(a) EST.\'TOR in the beginning of his will ſays, As 

to my worldly eſtate I diſpoſe of as follows: gives 

100/ to his daughter Suſan, which he directs to be paid by 

his executor to her ſeparate uſe within a month after the 

( 500 deceaſe of his widow, to whom he deviſes the real eſtate he 
Debite of bad, (deſcribing where it lay), and alſo the uſe of his houſe- 
zoe. to a hold goods, furniture, and ſtock in trade, during life; 
daughter, o and after her deceaſe to his ſon John Carter, his heirs and 
de paid by aſſigns for ever: appoints two truſtees and overſeers of his 
exert Will, and deſires them to ſee it duly performed: all the geſt 


a month : 
after death and reſidue of his goods, chattels, and perſonal eſtate not 


of the wi- before diſpoſed of, he gives to his ſon John Carter; mak- 


dow, to 
real eſtes 
wax deviſ= He was the only ſon and heir at law; he renounced ; 
2 — and adminiſtration with the will annexed was taken by Su- 
ward to his ſan 3 who brought this bill againſt him upon the perſonal 
ſon, the ex- eſtate's being admitted inſuſficient to anſwer the charge: 
ecutorin and the queſtion was, whether from any part of the will 
tee; ap- the court was warranted in conſtruing thoſe lands, deviſed 
pointing G , 8 

two trui. to the defendant, in any reſped᷑ ſubjeR or auxiliary to the 


tees or payment of plaintiff's legacy? 
overſeers to 


* Sir John Strange : The court in queſtions of this nature 


On defici- has gone a great way in endeavouring to perform the will; 

ency of aſ· and though this is not the caſe of a debt claimed, yet it is 

ſets, the what is ſaid in Peer Will. to be a favourable caſe ; being a 

real charg- k 8 s 

with the portion to a child equally intitled to a proviſion by a father: 

100/, and on the whole he ſeems to have intended to provide for 
; her: 


ing him executor. . 


(a) Pree. Chan, 449, 
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her: but foreſeeing that this could not be raiſed for her be- 

nefit immediately after his death, as that would break in 

on the proviſion firſt deſigned for the wife, he poſtponed 

the payment, till the fund came into poſſeſſion of the ſon, 

who was to pay it, by death of the mother: ſo that the 
plaintiff ſhould in all events have this 100. yet not till the 

lon was in a capacity to bear it. Then ſee from the caſes 

cited, whether they are not as ſtrong as the preſent. Firſt 1 ver, 41. 
Cloudeſly v. Pelbam, where there is not one circumſtance, 

from whence an intent of the teſtator to charge the real eſ- 

tate could be inferred, which does not occur here : and the 

court ſeemed to take that ſtep, though they thought the 
payment of dehts was deſigned to come only out of the 
perſonal eſtate : yet that the executor ſhould not go away 

without doing juſtice to the party, the real as well as per- 

ſonal ſhould be fold for payment of debts ; which ſeems 
ſtronger than this. Next Alcock v. Sparrowhawt, which 2 Ver. 223. 
ſeems to tally with the preſent : the introductory words 

there are the ſame as in this; but a diſtinction is endea- 

voured, from this will's not being imperative on the exe- 

cutor to ſee the will performed, but on perſons the law can 

take no notice of as having any intereſt as to the manage- 

ment of the eſtate: but that makes no difference as to the 

intent of teſtator; for in a will deſiring every part of it to 

be performed punQually, it is not material, whether that 

defire is to executors or to third perſons to interpoſe and 

ſee it carried on. Another caſe was Aſtley v. Powis, where Ante, june 
the deviſe was all in one clauſe. Davis v. Gardner, 2 Wil. zo, 1750. 
189. is not an authority to the preſent : on the whole then ( 0 1) 
it ſeems to be his intent to provide effectually for every 5 
branch of his family; for if this is not the conſtructi- 

on, it is admitted, his daughter Suſan muſt go without 

2 proviſion. - 


Seed verſus Bradford, Fuly 10, 1750. Caſe 204. 


(b) ILL by plaintiff, adminiſtrator to his wife, one Father, ha- 
B of the daughters of William Bradford ; which — _ 

daughter was intitled to a fifth part of a legacy of 5 20ʃ. 0% Anarth 

left to her and her four ſiſters by the will of Thomas Tindal ter, gives 


their grandfather, — — 


riage; on 


The caſe, by which the plaintiff attempted to bring this acquieſcence 
5:0/. home to the hands of Bradford, was this: Tindal during his 
made the wife of Bradford executrix. Bradford as her lie, — nl 
huſband poſſeſſed himſelf of the perſonal eſtate of Tindal; be de. 


mixed manded. 
(b) 2 Vern, 484. 2 Atk, 76. 
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mixed the effects of it with his own ; applied them to his 
own buſineſs ; and continued ſo till his death. In 1740 
there was a treaty for the marriage of the plaintiff with one 
of his daughters; upon which Bradford was to give 400l. 
as a marriage-portion, as it was ſworn by plaintiff*s father, 
one of the parties to the agreement. On the wedding-day 
Bradford went up and fetched 4001. which was put by for 
the huſband's uſe ; one witneſs ſwearing that Bradford ſaid, 
« there is the money, but that is not all ;” another, that 
he ſaid, “there is, what I give my daughter, but that is 
not all ;”” and both added, ** or words to that effect.“ 


It appeared, the daughter was privy to the right ſhe had 
to this fifth part : it did not appear (but rather the contrary) 
that her huſband knew of it at that time ; but he knew of 
it a year after the marriage : yet never made a demand 
of it in life of his wife, who died in 1742, nor in life of 
Bradford, who died in 1746. 


For defendant was cited Mood v. Brian, 4 March 1742 ; 
where adminiſtration was granted to a man Goring mino- 
rity of his daughter, who was intitled under the will of her 
grandmother to 600. as it was ſtated in the cauſe, though 
no account was ever made up : the daughter was after- 
ward married to the plaintiff ; her father agreed to give, 
and paid 800. portion, and lived fix years afterward, 
without any demand hy the huſband, who after his death 
brought the bill againſt his repreſentative for account of the 
perſonal eſtate of the grindmother come to his hands : and 
Lord Chancellor would not direct the account. 


( 50 2) Sir Fohn Strange. 


As the plaintiff knew of this right in his wife, there 1s 
no reaſon why he ſhould not have made this demand dur- 
ing all the time the father-in-law lived after death of the 
wite, inſtead of lying by till after the death of -him who 
was party to the tranſaction, and might have given ſome 
account of it, if called on. To be ſure in cafes of this 
nature there is no occaſion for an expreſs ſtipulation, that 
the 400l. was given in full ſatisfaction of what came to 
the parents hands belonging tothe child, and that he does 
not give it abſolutely out of his own pocket : but every 
caſe of this kind muſt be taken with the circumſtances 
upon which the court goes, to ſee whether from the nature 
of the tranſaction and demand, it. is not implied, that the 
money, thus given in the lump, included what the father 

gave 
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gave by bounty, and alſo what came to his hands as be- 
longing to the child. That is the natural tranſaction; and 
otherwiſe the court muſt ſuppoſe, he intended to give the 
400. out of his own pocket, and ſuffer himſelf and his 
wife to remain till liable to that demand and intereſt. 
The caſe cited ſeems not to differ materially from this: 
the court there conſidered it as an implied ſatisſaction, 
though in the tranſaction no notice was taken ot it one 
way or other; it not being natural to imagine he would 
give 800/. out of his own pocket, and leave himſelf deb- 
tor to her for the produce of the perſonal eſtate come to his 
bands, for which he was accountable. The preſent caſe is 
ſtronger ; for here is a certain ſum : it is more natural to 
conſtrue the 4ool. an implied ſatisfaction of 1c4/. the 
fifth part of a legacy of 520/. than there the Boo. a ſatiſ- 
faction for an unliquidated ſum of 600/. which was only 
gueſſed at. The only difference is, there the father was 
adminiſtrator in his own right ; here it was in right of the 
wife, executrix of the perſon who left the legacy: but all 
theſe effects coming to his hands, and being blended with 
his own, he muſt be conſidered as the father in that caſe, 
and as truſtees for plaintiff's wife. All the other daugh- 
ters were adyanced in the ſame way by portions, given by 
him in his life; and never thought they were intitled to 
their ſhare of that legacy beſide : although they by their 
anſwer claim it, if the court ſhould be of that opinion. 
Their acquieſcence and the plaintiff's is ſtrong evidence it 
never was ſo underſtood. The bill therefore muſt be diſ- 
miſſed, but without coſts ; for it was rather the fault of 
Bradford in not being explicit enough in telling what the 
400/. conſiſted of, as would have been prudent : therefore 
his eſtate ſhould bear the coſts. 
(503) 


Price verſus Lloyd, July 13, 1750. Caſe 205. 


N a bill for eſtabliſhment of a will in caſe of an in- pg. july 
fant it was objeQed, that it appeared, on examination 26, 1751. 
to the interrogatories, that a witneſs to the will was a credi- Mere a 


tor for a bill of fees and diſburſements, and had not re- CH 
leaſed. creditor of 
teſtator. 


It was inſiſted, that on account taken he would be found 
not to be a creditor. 


Lord Chancellor ſent it to a Maſter to inquire, whether Paf. 19 G. 
he was ſo ; and ſaid, that An/tey v. Dowſfing was brought ** - * 
. 
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into the Exchequer Chamber, where there was a difference 
of opinion among the judges ; but the parties compound- 
ing, it was not determined, ſo that point was ſtill a little 
doubtful : and that it was going a great way to ſay, that if 
a legatee releaſed his legacy, it ſhould not make him a 
good witneſs. | 


Objected then, that the condition of the witneſs, as was 
determined by B. R. in that caſe, muſt be taken to be at 
the time of atteſtation ; and that if intereſted then, he 
could not be a good witneſs. { 


Anſwered, that if the doQrine prevailed, it would over. 
a; C. 2. c. turn many wills; for in ſeveral, ſervants are made witneſſes, 


6. who generally have legacies given them. 

Caſc206. Cole verſus Gibſon, July 18, 1750. 
„Marriage IN 1733 ona treaty of marriage between Philip Bennet 

neger be. 1 and Miſs Hallam, then about twenty years old, articles 


fore marri- Were entered into, to which were made parties the intend- 
age to ſe- ed huſband and wife, the defendant and Mr. Raiph Allen. 


cure annui- 


ty out of 
wife's eſ- 
tate to her 
ſervant, 
who had 
influence 
over her ; 
and bond 
for 1000l. 
the bond 
delivered 
up ; and a 
new grant 
of the an- 
nuity after 
marriage. 
The conſi- 
deration of 
the bond 
and annui- 
ty directed 
to be tried. 


The firſt clauſe therein was for ſecuring an annuity of 100ʃ. 
to the defendant out of the wife's eſtate : but every other 
proviſion therein for benefit of the wife and iſſue of the 
marriage was made revocable by the wife, after the mar- 
riage ſhould be had. About the ſame time with the articles, 
a bond was given by Mr. Bennet before the marriage to 
pay the defendant 1oo0/. which bond was afterward deli- 
vered up to be cancelled; but at what particular time did 
not appear. A recovery was afterward ſuffered to the uſes 
of the articles. In 1736 a new grant was made to the 
defendant of this annuity ; which was continued to be 
paid for ſome time after the wife's death: but the preſent 
bill was now brought to ſet it aſide. (c) . 


For plaintiff. Whether plaintiff is intitled to relief 
againſt this annuity depends on two queſtions : whether it 
is not in all the forms of it a marriage-brocage contract, 

as 


(e) Prec. Chan, 165, 672, 522. 2 Vern, 588, 2 Eq. Abr. 137. 2 
Chan. Rep, 176. 1 Vern. 412, 348. 2 Vern, 392. Salk. 158. Wms. 
120, 436. 2 Vol. 375, 264. 2 Atk. 535. 3 Atk. 566. Ante 277. 
In theſe cafes bonds in fraud of marriage agreement have been relieved 
againſt, but in 3 Wms. 66, ſuch a bond was held good, as it would be 
injurious to a former agreement made on a valuable confideration, and 
prior in point of time. 
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as being the price on the ſale of the lady ? And if fo, whe- 
ther any acquieſcence, payment or acts by plaintiff alone, 
or by plaintiff and his wife, will prevent the going into 
conſideration of the ground of the agreement, and the 
giving relief ? It will appear that defendant was hired at 
wages, and was a nurſery maid in the lady's family ; and 
got ſo abſolute a power and controul over her from her 
mother's death, and fo entirely into her confidence, that 
ſhe could put a negative upon any match, and had the 
government and difpoſal of her. The bond made part of 
the tranſaction, and was a bribe on the marriage: the only 
other conſideration ſet up is gratitude and generofity in 
her miſtreſs. Then why did not defendant ſtay till after 
the marriage? Her anſwer admits giving the bond; but 
does not remember the conſideration. The principle on 
which the court goes, is, that the man giving theſe honds 
cannot refuſe, if he will ſucceed in what he goes about. 
It the ſum to be paid on the marriage is to third perſons 
having no influence over the party, us it is conſidered as 
bribing them ; but ſtronger in caſe of a parent, guardian, 
or ſervant having gained a confidence ; becauſe the mar- 
riage depends on it, and it was had in conſequence of this. 
One inſtance among others of her influence 1s, her direc- 
ting the ſervant to bring her the letters of her miſtreſs's 
ſuitors, and telling her ſhe ſhould not have ſuch and ſuch 
perſons. Where the relief prayed ariſes from perſonal 
grounds of equity from impoſition, or the drawing into 
what was not underſtood or explained, *** acts of 
ratification ſnewing the plaintiff was fully informed, will 
rebut and take away the foundation. But where the relief 
is upon the agreements being corrupt, and ſuch as could 
not be entered into, though particeps fraudis, the court 
will relieve; for ſuch agreement ſhall not ſtand, and there 
is no inſtance, where acquieſcence can ſanQify an iniqui— 
tous tranſaction. As where uſurious intereſt is paid for 
thirty years, in Beſanguet v. Daſhwoed ; which being re- 
heard, Your Lerd/hip agreed with Lord Talbot; there 
every payment was a ratification : yet the court, thinking 
it a wrong act, ſo that no one could debar himſelf from 
taking advantage of it, decreed, that the account ſhould 
go back: gaming dchts are relieved, however often rati- 
fied. If father and ſon clandeſtinely agree ina fraud of the 
public marriage-agreement, and the fon makes a new 
deed of it every day, he could not be barred relief, though 
a party; for no other could have it.; the court relieving 
for the public in general. This agreement was a groſs in- 
* Ogg? lady, bribing the perſon, by whete advice ſhe 

OL. I. Q q was 


(504) 


Tal. 38. 
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was governed, into the match; which otherwiſe ſhe might 

(505) not think proper, if her reaſon and judgment were exer- 
ciſed. If ſuch a ſecurity was taken on pretence of taking 
an account, it would be equally bad, being only a colour: 
but there is no evidence of any thing due to defendant, 
mult leſs a ſum anſwerable to this annuity and the 10001. 
which though given up, makes part of the tranſaction. 

2 Ver. 652. In Duke Hamilton's caſe, there was no perſonal impoſition, 

— 555 it being got before marriage, and in favour of the lady's 

"mn mother, whoſe influence was preſumed : and whatever 
was preſumed there, will be proved here in reſpe& of a 
common ſervant. The caſes on this head are in Toth. and 
1 C. R. 87 Octauvo, and Show. P. C. Arundel v. 
and Show. P. C. 76. Hall v. Potter, and 2 Ver. 445, and 
P. C. 165. 


Evidence for the plaintiff to prove the contents of the 
bond, was objected to, as never done unleſs where the 
inſtrument itſelf cannot be had : whereas it appeared from 
the anſwer read, that the bond was delivercd up to plain- 
tiff, and muſt be in his cuſtody, 


For plaintiff. This bill is not to be relieved againſt the 
hond; for then the objection would be good; but here it 
is only made uſe of as collateral evidence, as being part of 
the tranſaction, and to prove that it was on account of the 
marriage, and on no other conſideration. 


x Lord CHANCELLOR. 


— The objection is founded on the proper and common 
de given, rule of evidence; and in conſequence the plaintiff can- 
the nature not he admitted to give parol evidence of the contents of 
of che thing this bond, as the caſe at preſent ſtands. The general rule 
acmits is, the beſt evidence ſhould be given the nature of the thing 
will admit : and therefore as to all deeds, writings, and let- 

All deeds, ters (d) they muſt be proved themſelves unleſs under certain 
e muſt circumſtances z as when ſhewn to be in the adverſe party's 
be proved, hands; for then you will be permitted to prove the con- 
hands of tents: or if ſhewn to be deſtroyed, you may then read 
adverſe reaſonable proof of the deſtruction and parol evidence to 
party, or the contents; which is then made the beſt the thing will 
— admit. But, as the preſent caſe ſtands, the plaintiff has 
evidence of read, what is made evidence out of the anſwer, that the 
contents bond was executed, and that the defendant delivered it up 
allowed. to the plaintiff : which is evidence, that it is in — 's 
cu , 

(d) 2 Vol. 233. / 
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cuſtody, and to prove the contents it muſt be produced. 
A diſtinction is endeavoured between a bill to ſet aſide the 
bond or inſtrument, of which parol evidence is attempted 
to be given, and a caſe wherein it is made uſe of only by 
collateral evidence: but there is no ſuch diſtinction in point 
of evidence; the rule being the ſame, whether it comes in 
by way of collateral evidence, or the very deed which the 
bill is — to impeach. So it is in the caſe of letters, 
which are always uſed by way of collateral, circumſtantial, 
evidence to prove the facts; no bill being ever brought to 
ſet aſide letters. 

For defendant. Marriage-brocage contract is only, 
where money is given to procure a marriage; which on 
its original merits the court will never ſuffer : this is not 
ſo. It a lady of large fortune has contracted a friendſhip 
during infancy on the foundation of ſervices, and tells a 
man, ſhe will not marry, unleſs proviſion is made for 
ſuch a perſon ; in purſuance of which the huſband and wife 
join to do that, which the wife ſaid ſhe would do; this is 
no contract for procuring the marriage. She often declar- 
ed, that whenever ſhe did marry, ike would provide for 
the maintenance of defendant on account of her friendſhip 
for her. It is not a clandeſtine, private tranſaction with- 
out knowledge of the perſon to be procured. Huſband 
and wife both join ; ſo that no injury can be to a perſon 
conuſant, a contracting party, privy to the whole. There 
is no evidence of a treaty with defendant that money 
ſhould be advanced, or that there ſhould be the marriage; 
nor that it was carried on with her privity or application to 
influence her miſtreſs. The queſtion here is different 
trom that in other caſes, particularly Hall v. Potter, where 
the fact was admitted, but the conſequence denied: here 
the defendant allows the principle, if this is a marriage- 
brocage bond, but diſputes the fact; which is the fingle 
queſtion, and depends on the evidence on both fides. 
Here is ſufficient to ſhew, whence the grant took its rile, 
and that it was fair and juſtifiable. It ſhould be proved, 
that this influence was acquired unduly ; or ſo uſed, when 
acquired: whereas there is no evidence of any communi- 
cation between plaintiff and defendant to do any ſuch 
office, as the equity of this bill is founded on. In all in- 
ſtances of marriage-brocage it is a proviſion by the party 
purchaſing or giving the bribe; and never fo deemed, 
where done above board, and with privity of the perſon; 
Who, if ſhe had heen ſold, would not have been made 
party to the contrag; being of an age to be ſenſible of 
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ſuch perfidy; which would rather have enraged her 
againſt the perſon procuring it. Beſide the plaintiff has 
releaſed to defendant. | 


Lord CHANCELLOR. 


The court (e) To be ſure this court has been extremely jealous of 
— ” any contract of this kind made with a guardian or ſervant, 
tracts with Eſpecially with a ſervant, in reſpe& of the marriage of 
guardian or perſons, over whom they have an influence; (and has 
ſervant, been juſtly ſo; nothing tending more to introduce impro- 
per matches) and by "_ eſtabliſhed, not regarding whe- 
ther the match is propef or no, if brought about by a mar- 
+6 hag 8 riage-brocage contract, ſets it aſide; not for the ſake of 
don gemsd. the particular inſtance or the perſon, but of the public, 
and that marriages may be on a proper foundation : there- 
Tt muſt be fore though a proper match, as it was in Hall v. Petter, 
_ = Ps for the ſake of the miſchief that would be introduced, 
— parti- and to prevent that influence which ſervants more eſpecially 
cular caſe: would gain over young ladies, the court ſets it aſide: and 
1 if that was the nature of the contract, I do not know, 
— as, that ſubſequent confirmations have been permitted to ſtand 
in the way of the relief ſought. I will not ſay, there ma 
not be ſuch a confirmation or releaſe given, as may releaſe 
( 507) the remedy of the party; for it is hard to ſay that in a 
court of equity, a man having a right of action or ſuit to 
be relieved in equity, and knowing the whole of the caſe, 
may not releaſe that, on whatever conſideration it ariſes, 
ſo "A as regards himſelf : but it muſt be applied to that 
particular caſe, doing it with his eyes open, and knowing 
the circumſtances. Nothing is ſufficiently ſhewn in this 
caſe to releaſe and diſcharge that relicf, the plaintiff might 
have on the grounds of the marriage-brocage contract: 
there is no recital or collateral evidence that it was applicd, 
or intended to be applied, to any right of action or ſuit, 
the plaintiff might have to be relieved againſt this con- 
tract: and it now appears by the defendant's own ſhew- 
ing, on a plea put into a bill, calling her to account for 
the money received, that ſhe pleaded the releaſe only to 
that particular relief ſought by the bill, that praycd an ac- 
General re- Count, not as to the relief againſt this contract and grant 
leaſe re- of this annuity ; and is therefore to be reſtrained, as the 
Nrained to defendant herſelf has reſtrained it; it being common in 
what was equity to reſtrain a general releaſe, (f) to what was under 


under con- g 
fidet ation. conſideration 


(e) In Pre, Chan. 148. ſuch conſideration was held as none, 2 Vern. 
446. Parl. Cas. 76, 2 Eq. Ab. 585, 3 Leon, 411. 
(f) 2 Vol. 310. 
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conſideration at the time of giving it : ſo that this releaſe 
muſt be laid out of the caſe. Nor will the annuity's be- 
ing granted after the marriage alter the caſe ; for in that 
great authority in Lord Coventry's time of Arundel v. 
———- the bond for performance was given after mar- 
riage ; the huſband having his hands free: yet the court 
even ſo long ago did not ſuffer it to prevail, In theſe caſes 
therefore ſuch a ſort of confirmation or ſubſequent acts 
have not been conſidered : nor in other caſes where there 
is remedy on like grounds; as in private, clandeſtine 
agreements in contradiction of the public marriage agree+ 
ment ; as by huſband to return part of his wife's fortune 
without the privity of his own relations; for unleſs ſome- 
thing releaſed or barred his action, the court will never 
ſuffer ſuch ſubſequent acts to bar it. But notwithſtanding 
all this be true, and the rule of the court is fo, yet un- 
doubtedly a huſband or wife, or both together, may with 
the privity of each other at the time of the marriage, 
agree to give a ſum of money or an annuity by way of re- 
ward to an old ſervant for ſervices performed; which when 
done with their eyes open by both, free from any imputa- 
tion or contract in reſpe& of the marriage to be had, but 
barely from the motive of gratitude or generoſity, the 
court will not interpoſe to ſet it aſide. The caſes of mar- 
riage-brocage bonds have been generally, where granted by 
one of the contracting parties without privity of the other; 
but if both agree to give on the marriage, no impoſition 
can be preſumed on one more than the other : though 
that is a pretty odd tranſaQion to agree by the articles on 
the marriage to do ſo. But where the court does not in- 
terpoſe on the motive of gratitude for ſervices performed 
before and long attendance, the court is to look very nar- 
rowly into it to ſee, that that is the real conſideration ; for 


the court is to ſee, that it is clear of marriage-brocage, 
and that one conſideration does not ſtand in place of the 
other. Laying all the evidence out of the caſe relating to 
the marriage-brocage, I do not like the tranſaction on the 
grant of the annuity itſelf : which is the very firſt clauſe 
in the articles, and the only part thereof not ſubject to 
power of revocation ; which is a very ſtrange tranſaction; 
for though the power is in the wife herſelf, ſhe is in a very 
different ſituation after marriage, as her huſband may pre- 
vail over her by good or ill uſage : ſo that there is not a 
more uncertain or precarious way of ſettling an eſtate than 
by leaving the vile“ ſeparate eſtate in her power after 
marriage; which was the conſequence of Mr, Smith's of 


Eſtx, 


(508) 


as it is a pretence caſy to be made, and has been often, 


(509) 


CASES Argued and Determined 


Eſſex, ſettling to the ſeparate uſe of his two daughters. 
Mr. Allen, the other party to the articles, has not execut- 
ed them: nor is there evidence that he knew any thing of 
the matter. This annuity is provided by this deed for a 
ſervant, who, it is ſtrongly proved, had gained a very 
great influence over her miſtreſs, Why did ſhe not dire& 
the letters to be brought to the guardian, who was then in 
the ſame houſe ? She ought to have done it. If this had 
been done by a guardian on marriage of his ward under 
age, though he had not made himſelf party to the arti- 
cles, but they were prepared with his privity, and one of 
the proviſions therein was for 100/. annuity to take place 
on that marriage, I would without any difficulty have ſet 
it aſide : and it appears, this ſervant had gained as much 
authority as a guardian. Abſtracted therefore from the 
marriage-brocage it is not to be countenanced, unleſs ſup- 
ported by better proof of the intent of both parties to 
make ſome proviſion for her. But how is this connected 
with any agreement, that can be called a marriage-brocage 
agreement ?. That depends on the evidence; which is not 
clear, but liable to uncertainty ; yet it is under very great 
ſuſpicion; as it now ſtands before me. It appears, that it 
was the brother of defendant who introduced Mr. Bennet 
to this lady: it was opened, that the bond was on conſide- 
ration to pay looo. on the marriage; but that is not 
proved : and it muſt be taken, that the cancelled bond 1s 
in plaintiff's cuſtody. But how does it ſtand on the an- 
ſwer ? The not remembering the conſideration induces a 
ſuſpicion ; for it is impoſſible, that the defendant, who 
had nothing, could have forgot the conſideration of giving 
her 1000/. If the bond was given, as plaintiff ſays, to 
pay 1000/7. on the marriage, and when the annuity was 
made ſecure by the recovery and declaration of the uſes, 
the bond was given up; it would be very ſtrong evidence, 
of this being a marriage-brocage bond ; as being given for 
the marriage, and afterward the annuity is granted on the 
bond's being given up ; which will tack them both toge- 
ther. But if the tranſaQtion ſhould appear to ſtand clear 
of corrupt management, in reſpe& of the marriage, and 
that the grant of the annuity proceeded from the generoſi- 
ty of the miſtreſs, and with common conſent, and that 
the bond was given to ſecure the annuity, becauſe the miſ- 
treſs was under age, that may be another conſideration. 
There 1s ſtrong proof of the general influence, which 
may be gained by proper ſervices, and made proper or im- 
proper uſe of. The defendant conceals the conſideration 
of the bond; and ſo does the plaintiff z it is proper there- 
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fore to be inquired into to ſee, what was the conſideration 
of the bond; which muſt be tried. In Stribblebill v. P. c. 165, 
Brett, it was twice tried; and the Lords did a very extra- 
ordinary thing ; determining contrary, and without re- 
gard to the verdits. They muſt have been of opinion, 
the iſſues were directed in ſome improper ſhape; for it 
cannot be ſuppoſed, =y ſet it aſide as a marriage-brocage 
contract upon the proofs. This is not like fraud in gene- 
ral arifing on a great variety of circumſtances, where it 


may be improper to try fraud or not fraud generally. 


I will therefore direct three iſſues. Firſt, whether the 
bond was executed in conſideration of, or as a premium 
for defendant's procuring or aſſiſting plaintiff in his mar- 
riage, or on any other, and what conſideration. Second, 
whether the 10007 was thereby made payable at or on the 
marriage, or any other and what time. Third, whether 
the annuity or rent-charge was granted in conſideration of 
the bond, or procuring or aſſiſting plaintiff in his mar- 
riage, or for any other and what conſideration. But if 
the jury ſhall find any other confideration for the bond or 
— or any other time for payment, let it be in- 

rſed. 


Cornwal ver/us Wilſon, July 23, 1750. Caſe 207. 


HE defendant a merchant in Londen, ſent orders to Merchant 
the plaintiffs merchants in Riga, as his factors to —_ 
buy him ſome hemp at a limited price: the plaintiffs ex- ,,.r — 
ceeded their bonds by the difference of 25/. 25. 6d. the brought be- 
hemp coming to England, the defendant refuſes the con- ond the 
tract; but however diſpoſes of it. The queſtion was in om 
what manner the defendant ſhould be accountabie to plain- here, who 


tiffs ? refuſes the 
contract, 
but diſpoſes 
Lord CHANCELLOR- of cham an 
his own and 


There are ſome things in this caſe very particular. It is 2 © riſk: 
the firſt caſe ever before me here ariſing between two mer- — — — 
chants upon a contract of value, to the amount of 3000l. ed as tator 
in the whole, including commiſſions, inſurances, and to bis ſac- 
charges, to be heard on a queſtion and diſpute at firſt of, new 
about 251. and I hope, it will be the laſt ; they being a va- — a 
luable ſet of men, of an advantage to the nation; run» the price 
ning a riſk for their own profit indeed, but greatly for that paid. 


of 
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of their country; and it is hard they ſhould run a riſk for 

ſuch trifles. Though the price was limited, there was a 

latitude left with regard to the freight; which the plaintiffs 

contract for immediately, and ſhip immediately for Eng- 

land; and it is proved that the captain with whom they 
contracted, might have had a greater freight than what 

he had agreed for with the plaintiffs ; which if the plain- 

tiffs had been obliged to give, it would have made 

about gol. difference. Defendant inſiſts, the plaintiffs ex- 

ceed their orders as factors, in which they are not war- 

ranted ; ſo that he is juſtified in refuſing the contract, and 

turning it on the plaintiffs themſelves, making them prin- 

— of cipals : to prove which, merchants have been examined, 
mem as they have been on both ſides : and the reſult is, that if 
a factor has not a general, but a limited authority to pur- 

chaſe at a certain particular price, it he exceeds that, his 
principal is not bound to accept of that contract, and take 

thoſe goods ; and reaſon agrees therewith, But it is ſworn 

to he frequent among merchants, that where the factor ex- 

ceeds a ſmall matter, the principal does not refuſe that, but 

takes it on himſelf, where there is a correſpondence be- 

tween them. But however what merchants think fit to do 

in point of good nature, or to avoid a difference with a 

Factor ex- factor long employed, that perhaps cannot make a rule 
ceeds orders among merchants : but poſſibly there may be ſomething, 
fuel en that may make a rule, it on one part of the contract a 
another, the factor makes an exceeding of his orders, and on another 
principal, part relating to the ſame goods a ſaving, it will be juſt, 
— che not only for the merchant or principal to take the whole; 
but a court of equity ought alſo to conſider it fo, and it 
would be very miſchievous if otherwiſe ; which is the pre- 

ſent caſe ; the ſaving on the freight more than balancing 

the exceſs on the prime coſt f the purchaſe. But it is 

ſaid, that theſe things are not to be ſet againſt each other ; 

for that it is equally the duty of plaintiffs to get the freight 

at as low a rate, even if they had purſued the orders as to 

the price; which indeed they ought : but that is not ad 

idem, nor an anſwer to the true ſtate of the tranſaction on 

the evidence ; for the plaintiffs ſeeing the price of the 

freight was riſing more, than the price of the hemp was 

falling, had a right to take advantage of the low freight: 

ſo that if it ſtood fingly on that between a merchant and a 

jaQor in a foreign country, the factor did right. But 

though I could incline to that, yet the preſent caſe turns 

on the latter part of the tranſaction, what defendant him- 

ſelf has done by taking theſe goods to himſelf, treating 


them as his own, not as factor tor plaintiffs, as he 2 
ve 
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have himſelf conſidered by the cuſtom of merchants : as 
to which it is ſworn, (and it is very true and reaſonable), 
that a merchant here refuſing the goods ſent over by his 
factor in a foreign country, who exceeded the authority, 
having advanced and paid his money on theſe goods, may 
be conſidered as having an intereſt in the goods as a 
pledge, and may act thereon as a factor for that perſon, 
who broke his orders, and may therefore inſure theſe 
goods, as he has done; which might be reaſonable, as it 
was war-time, But what does he do afterward ? The time 
of arrival of the goods does not certainly appear ; for 
though Lloyd's liſt is of credit among merchants, I cannot 
take it as evidence of this. The defendant unſhipped 
them; it is ſworn, he acted with them as his own : he ſells 
them : not by an abſolute ſale, but the defendant ſhould 
be at the expence of tranſporting theſe goods from London 
to Port/mouth, and of the commiſſion for delivering them, 
and of the inſurance and voyage; which is not a ſale like 
a factor of goods for another; nor ſuch as a factor is war- 
ranted to make; for he ſhould have diſpoſed of them at 
London, the port to which the plaintiffs ſent ; as he did a 
ſmall part; but it is not proved, that he endeavoured to 
ſell the reſt there, and could not. Defendant ſays, it lies 
on plaintiffs to prove, that he could diſpoſe of them ; but 
it is not ſo. The plaintiffs could only ſhew, there was a 
market for them at London and a price; which has been 
ſhewn. Defendant having refuſed theſe goods, and there- 
fore taken them as factor, for his factor, cannot run a riſk 
therewith : that is not the law of merchants ; none of the 
witneſſes ſaving ſo; for in ſhipping at a new riſk, the fac- 
tor, who is turned into principal, is not bound to ſtand to 
that; for that is going a great deal farther, than what the 
defendant complains of the plaintiffs. That he did run a 
riſk, appears from the defendant's own inſiſting on inſu- 
rance for the voyage, and the riſk of what might be the 
diſcount on the navy-bills ; which might have been run 
down to, one knows not how much, if any misfortune had 
happened: and this was at the time of the rebellion, 
when the government was in ſome kind of diſtreſs. Not- 
withſtanding defendant's letter diſaffirming the contract, 
his ſubſequent acts explain the nature of the whole tranſ- 
action and the intent, with which he acted; which ſpeaks 
more ſtrongly than witneſſes can do; and this letter plain- 
ly ſhews his inclination and deſire to have the goods at a 
lower price : and at the time of doing this it remained un- 
certain, whether the plaintiffs might not comply with 
this : in hopes of which he kept it in ſuſpence all the 

time: 
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time: which are not acts of a factor, but a principal. 
The court then is to ſay, he meant to take them as his 
own, notwithſtanding what he ſaid: and he ought to ac- 
count with the plaintiffs according to the price they paid. 
Reſerve coſts generally till the account is taken. 


Caſe 208. Williamſon verſus Codrington, Fuly 24, 17 50. 


Voluntary IR William Codrington in 1715 made ſettlement of a 
+047 wang plantation in America © to have and to hold to truſ- 
tural chil. tees to the uſe of William and John, two Mulatto boys, 
dren from whom J had by a negro woman, their heirs and affigns for 
death of fa- ever; they paying to another Mulatto boy, Thomas, ſon 
ber. , to another negro, 5ol. annually from the day of my 
( 5 I 2) death, till Thomas arrives at twenty-one, then to pay him 

500.“ with a clauſe that he does oblige himſelf, his 

heirs, executors, and adminiſtrators, to warrant and for 

ever defend the ſaid plantation, negroes, cattle, ſtock, 


Eee. 


In 1718 an ejectment is brought againſt him for the 
plantation ; which he defends ; but is evicted. He after- 
ward brings an ejectment himſelf in his own name: but it 
is compounded upon 1000 guineas being paid to him for 
his title and conveyance of the eſtate. 


After-his death, this bill was brought by William in his 
own right, and as executor with another of his brother 
John, to have an account of the rents of the plantation, 
and a ſatisfaction for that rent received by Sir Milliam in 
his life; and for the ſum of money for which he ſold and 
releaſed his right, with intereſt from the time of receiving 
t; and for the produce of the negroes, horſes, cattle, and 
other ſtock on the premiſſes received by him. 


For plaintiff. Furſt ſuppoſing he never intended to de- 
prive the plaintiff of the benefit of that deed. Though no 
children are conſidered as purchaſers under the ſtatute 
Elia. in oppoſition to creditors, yet it is impoſhble to ſay, 
this is not a reaſonable act in him: nor any room to ob- 
je, that plaintiff is a volunteer; for ſo are the defend- 
ants and all claiming under the will, If the thing 
had not been altered, but a neceſſity for the plaintiff's 
coming into this court for relief, as if the deed was out of 


his hands, or to have a ſatisfied term out of the way, 
. where 
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where the queſtion is after death of the anceſtor it is 
no objeQion, that plaintiff is a volunteer. On a defec- 
tive voluntary conveyance indeed, one can neither come 
againſt grantor or his repreſentative for an execution. 
This proviſion was to take place in truſt, immediately 
from the execution of the deed, and plaintiff is intitled to 
ſatisfaction for the value of this eſtate ; and it was under- 
ſtood by Sir Villiam, that the profits were to be laid up for 
their benefit ; as appears by a will he made in 1717, pro- 
viding for their maintenance another way; and his laſt 
will ſhews, he meant to keep up the beneficial part of this 
proviſion ; for there he gives Thomas 500. on condition 
that he releaſed the other 5co!. 


But ſuppoſing he endeavoured to diſappoint this grant : 
plaintiff is intitled to a ſatisfaction out of his aſſets for 
the value of the eſtate ſo ſettled, which came to his 
hands; he having covenanted under hand and ſeal to 
make it good; which wants no other conſideration, An 
action might be maintained at law on it. It was deter- 
mined ſolemnly by the Lords in Vernon v. Vernon, that a 
right to come for ſatisation out of aſſets, ſhould intitle 
to ſpecific relief ; which ſeemed to go farther than former 
caſes in relief for volunteers. The ſame queſtion came 
before his Lordſhip in a caſe much debated, of Fagg v. 
Naſh, wherein the material decree was made 22d October 
1744 : where the plaintiff, one of the ſeveral daughters of 
Sir Robert Fagg, claimed under marriage articles of Robert 
the ſon; by which the father and ſon covenanted to ſettle 
to the uſe of father for life, to ſon in tail, then to one of 
the daughters, if the father did not limit it to other uſes. 
On a bill tor ſnecific performance, the defendants, co- 
heirs at law, inſiſted that ſhe was a volunteer; no conſide- 
ration moving from the brother ; and that as to the father 
it was liable to a power of revocation : his Lordſhip obſerv- 
ed, on the authority of Vernon v. Vernon, that the ſon had 
bound himſelf by covenant, though being tenant in tail 
he might have barred, but had not done it : that the cove- 
nant bound the real aſſets of the ſon as well as the perſo- 
nal, and the real aſſets of the father: that it an action had 
been brought on the covenant, they would be intitled ; 
and that to prevent circuity was the ground of giving that 
ſpecific relief. 


For defendants. The defendants, executors and truſ- 
tees under the laſt will, were ſtrangers to the whole tranſ- 


action, on which the demand is made. It was originally 
deſigned 
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deſigned as a proviſion to take effect from the death of Sir 
IVilliam. The deed contains indeed a general warranty: 
but there is no caſe, where the court has conſidered a cove- 
nant by way of general warranty a perſonal covenant. 
This is the firſt inſtance of a gift of a general warranty on 
a voluntary deed : fo that ſuppoſing it looked on as a cove- 
vant, yet being ſo extraordinary, how far ſhould a court of 
equity give it aid ? Had there been an aQual recovery of a 
ſum by judgment, ſo that it was liquidated and really due, 
the court might aid : but not otherwiſe. Suppoſe this a 
deed under any legal imperfeQion, as a feoffment without 
livery, or bargain and ſale in England without inrollment, 
the court would not aid; for though one is naturally 
obliged to take care of his natural children, yet in Eng- 
land, in the moſt favourable inſtance, a baſtard is not con- 
ſidered as a child; for by will under the ſtatute of H. 8. a 
mother could not give her own #night ſervice land to a 
baſtard child: nor can a covenant to ſtand ſeiſed to their 
ule. So that no aſſiſtance ſhould be, unleſs this is ſuch a 
covenant for which full ſatisfaction ought to be given. But 
this is a general warranty of the land; and that extends 
only to the title; on which only a real remedy could be 
had: as if they were in poſſeſſion, and a real action was 
brought againſt them, to intitle the tenant to the precipe 
to vouch warrantor or his heirs, or to bring a warrantia 
chartæ to affect the lands of warrantor or his heirs : unleſs 
it was a Chattle eſtate recovered, for which there may be 
perſonal damages. This is only to warrant, as things 
then ſtood; as the warranty of a houſe will not oblige to 
rebuild, if burnt down, The court will not ſay, they 
will give the value of the land, becauſe it might come be- 
fore a jury, who would give thoſe damages. Moſt likely a 
jury would not give to the full value; for a jury is not 
bound to give damages ad valorem and if this was not 
under hand and ſeal, nothing could be recovered on it at 
all, as it would be nudum paftum. They ſhould therefore 
go to law to judge whether it is an effectual perſonal cove- 
nant or not. 


Lord CHANCELLOR. 


I do not wonder, that Lady Codrington thinks fit to 
make a ſtand againſt this demand, eſpecially in its great 
extent, or that the other truſtees and executors joined 
therein; it being incumbent on them to defend the eſtate 
in the heſt manner. Beſides the muſt have ſome reſent- 


ment againſt this kind ot conduct in her huſband, But 
when 
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when it comes before a court of juſtice, the court muſt | 
conſider the rights of the parties reſulting from the acts xz 
done, conſiſtent with the nature and foundation of that 
demand, and the juriſdiction in which the relief is fought. 


The firſt queſtion is with regard to the nature of the re- Bill lies for 
medy the plaintiff has taken; for as to the other circum- fatisfaion | 
ſtances, certainly, though the conduct of this gentleman _— 
appears very extraordinary, yet when he had theſe chil- tary debt by 
dren, in whatever way, or of whatever colour, it was a ſpecialty ; 
natural duty incumbent on him to peovide for them: and dvt if 
whatever proviſion was made for them, ſo far as they herber fc. 
ſhould be intitled in law or equity, the remedy mult be ex- tion lay 
tended for their benefit. The remedy taken is by bill for thereon, or 
ſatisfaction out of aſſets ; not inſiſting to follow the ſub- — 
ject itſelf, Undoubtedly a bill may be for ſatisfaction of a it will be 
debt out of aſſets real and perſonal, which debt may be tricd at law. 
created voluntarily by the teſtator ; for though one can- Piet in 
not come into equity to ſupply a defect in a voluntary gend no 
deed without conſideration, or in many inſtances cannot ſupplied, 
come for ſpecific performance of ſuch an agreement, yet nor ſpecific 
if he has a ſpecialty, he does not want proof of conſidera- — 
tion; but may come into equity as well as law to have ſa- f 
tisfaction for that debt on that ſpecialty out of aſſets; and 
then the court will not ſend it to law; but will judge, 
whether he has a ſpecialty or not. Indeed if it appears 
doubtful to the court, whether it is a ſpecialty, on which 
an action at law could be maintained, or the damages fo 
uncertain that it could not be ſettled without being tried 
by a jury, the court will, as in other caſes have the aid of 
a court of law: but unleſs ſuch a neceſſity, will not ſend (5 I 5) 
it to law to make two ſuits out of one. The plaintiff is 
proper to have a decree, ſo far as his right extends; to 
determine which extent, the nature of the ſettlement, and 
covenant therein contained, muſt be conſidered, I am of 
opinion on the whole circumſtances of the caſe (and per- 
haps the court ought to take the greater latitude as it is a 
voluntary deed) that the true meaning was not, that this 
conveyance ſhould take effect in poſſeſſion in truſt for 
theſe two children, but after his deceaſe: and there are 
words in it, which though improperly drawn in, and per- 
haps in ſtrict conſtruction refer to another matter, to the 
payment to Thomas, yet are they ſuch, as an ignorant per- 
ſon, no lawyer, might naturally think, the whole was to 
take place after his death: and it is extraordinary to think, 
he ſhould make an inſtrument putting the eſtate out of | 
his power, and make the proviſion for maintenance, _ | 

tne | 
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the proviſion for another boy to commence only from the 
day of his death. A very ſmall tranſpoſition of the words 
without any change of one of them, would make it a 
plain declaration of the whole truſt to take place after his 
death : and as they are, they might very naturally have 
been underſtood ſo. As this is the conſtruction, in the 
mean time it would be a reſulting truſt to himſelf. It is 
material to conſider, how all the parties underſtood it from 
the time of execution of this deed. The truſtees did not 
apprehend they had any thing to do with this plantation : 
Sir William kept poſſeſſion, though let to a tenant, and 
the rent to run in arrear, and in mean time maintained 
theſe two children in a handſome and generous manner, 
conſidering what they were, and in ſome degree advanced 
them in the world. He alone made defence in the eject- 
ment; the truſtees, though conuſant of the deed, not in- 
terfering. On eviction he brought an ejectment himſelf 
in his own name ; how far that might have prevailed, if 
this deed had appeared, Iwill not ſay ; but it ſhews his ap- 
prehenſion. The money on the compoſition was paid to 
him. He calls on the tenant for the rents : an account is 
made up; and therein included not only the arrears in- 
curred from the time of execution of this deed, but four 
years before, In making up that account, one of the 
truſtees acts as attorney for him; and the money due was 
paid to him with privity of the truſtee conuſant of the 
deed. Befide he defired the plaintiff's mother to take par- 
ticular care of this deed ; for that it was for the future be- 
nefit and advantage of her children : and it is very impro- 
bable, that he ſhould make a ſettlement of this plantation 
abſolutely out of his own power in his life on theſe chil- 
dren then about five or ſix years old. Nor does the will in 
1717 afford an argument, that he underſtood it in another 
ſenſe. It appears, the plaintiffs mother among ſeveral 
other women of this ſort was his favourite. He brought 
her to England ; not ſending her back till after he was mar- 
ried ; and might think ſo fondly then of her and her chil- 
dren, as to intend to make an additional proviſion for her 
and her children, as to intend to make an additional pro- 
viſion for her by his will, without regard to what he had 
done in his life. That was quite of a different conſide- 
ration, and not contradictory to the ſenſe I have put on 
this deed. 


But then ariſes another point on the covenant ; for let 
him intend what he will, if it is a voluntary ſettlement, 


and he has ſince conveyed away the eſtate for valuable con- 
ſideration 
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ſideration, theſe children or their truſtees cannot recover it void as to 
back from ſuch a purchaſer ; for by Statute Eliz. (which, ada 
I ſuppoſe, is taken to be law there) the purchaſer mult re- tis faction, 
tain it againſt them: and if that was the whole of the voleſs a co- 
caſe, there is no covenant of ſpecialty to oblige Sir J/illiam Nan on 
or his eſtate to make it good. There is no inſtance, augbt _s 
where a voluntary conveyance is afterwards defeated by maintained. 
ſale for valuable conſideration, that a ſatisfaction can be 
demanded againſt him or his eſtate, unleſs for ſome cove- 
nant on which an action or ſuit might be maintained. 
Therefore plaintiff reſorts to the clauſe, which he infiſts 
on as a Covenant from Sir William, intitling him to ſatiſ- 
faction for what was loſt by eviction of the eſtate out of 
his aſſets real and perſonal: and if it amounts to a cove- 
nant, it will intitle thereto. I am of opinion, it is not to 
be taken according to the objection for detendant as a ſtrict 
warranty of the land; which would be contradictory 
to the words of the clauſe. The word Warrant, when warranty 
properly applied, has to be ſure a particular ſenſe ; but has in a ded 
in general a further ſenſe : therefore it is not neceſſary to — 
e lub- 

underſtand Warranty in a deed or covenant barely as a jet mattet. 
warranty to the title to the realty : but it ſhall be taken 
ſecundum ſubjeftam materiam. Here are chattels to be war- 
ranted in this deed ; ſome of which are certainly perſonal 
things, as cattle, horſes, &c. though negroes in ſome in- 
ſtances are conſidered as annexed to the plantation. Then 
there are words binding his executors and adminiſtrators ; 
which muſt be rejected, if to be conſtrued as a mere real 
warranty of the land. This clauſe therefore is inconſi- 
ſtent with that narrow conſtruct ion: nor is it penned as a 
real warranty; which is, “I do for myſelf and my heirs 
warrant ſuch land ;” here the words are, ** I do oblige,” 
&c. which amounts to the ſame as, I covenant,” Sc. Words a- 
for many other words in a deed will amount to a covenant mounting 
beſides the word covenant ; as © I oblige, agree.” i 
then 1s barely a covenant for himſelf, heirs, executors and b 
+dJminiftrators, to warrant ; which word muſt be con(tru- 
ed in a larger ſenſe than warranty in a ſtrict legal ſenſe; 
as large as defend. That conſtruction muſt be the ſame in 
both ctairts: and there is no difficulty, I think, in fo con- 
ſtruing it in a court of law. I allow, a jury is not bound ſery weed 
to give damages ad valorem ; but may mitigate according not give 
to the circumſtances, But to what purpoſe ſend it to law? —— _ 
There is no doubt of the conſtruction of the covenant ; 
nor is it for the benefit of either party to create two ſuits 
out of one. Beſide I thould ſend this to law at a greater 
hazard to defendant than to plaintiff, becauſe, though I 

| think, 
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( 7 think, this is the conſtrution on the deed, and I am 
5 J ) warranted therein from the ſame, and more ſtrong- 


ly from the ſenſe of all the parties, yet if it comes in- 


to a court of law, by action of covenant, if it could be 
maintained, that could not take in any of theſe conſidera- 
tions: fo that the plaintiff, if he recovered, muſt recover 
according to ſtrictneſs the profits by way of damages from 
that time. Then the next queſtion is, what relief ought 
to be in this court ? And I am of opinion, the plaintiff is 
intitled to relief; which is indeed agreeable to the intent: 
for it is plain, that by his ſale he did not mean to defeat the 
proviſion he thought he had made for theſe children; but 
meant to keep up the beneficial part of it from them; as 
appears from the obſervation on his laſt will ; wherein he 
makes a proviſion for Thomas in lieu of the other, but none 
for plaintiff and his brother, though his greateſt favourites. 
Then what kind of relief ? It is demanded very largely ; 
to which I cannot think plaintiff intitled : even in the caſe 
of a legitimate child where a father had made a voluntary 
ſettlement, and maintained that child, not paying over 
the profits thereof to that child, it would be very difficult 
H on vo- to ſay, that child ſhould have an account back of theſe 
— — profits; which could not be done without deducting that 
py Fant - f 
lather an maintenance. I muſt proceed by the tric rule, viz. that 
account is plaintiff ſhould have ſatisfaction for the value of the planta- 
_— "_ tion, as it ſtood at the time of the ſale, and the negroes, 
mainte. Ec. from the death of Sir Milliam, according to the value 
to be de- at the time of the eviction, which the maſter muſt inquire 
ducted. into, with Engliſh intereſt on that ſum, as it is conſidered 
as flerling money, from his death. 


Caſe 209. Grigby verſus Cox, July 24, 1750. 
Purchaſe N the marriage of defendant and his wife, an eſtate 
2 was ſettled in truſtees to receive the rents and profits 


her ſeparate for her ſole and ſeparate uſe, and as ſhe ſhould direct and 
eſtate with · appoint, whether ſole or covert. The wife by deeds of 
—.— appointment ſells part to the plaintiff; and the huſband 
1 covenants, that the ſaid purchaſe ſnould be free from in- 


nant by cumbrances: but the truſtees were not conſulted therein. 
huthand to 


be free oy The bill was to have the effect of this bargain 3 and 


incum— 3 
brances; Praying, that plaintiff may be decreed to receive the rents 
no proof of and profits of this part of the eſtate free from the deducti- 


huſband's on of the mother's dower. 
influence ; The 
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The wife inſiſted, that plaintiff had colluded with her decreed a 
huſba nd to take away that ſeparate power from her : that purchaſe: 
plaintiff paid the money to her huſband, though he ſavy ag plain- 
this ſettlement to her ſeparate uſe ; therefore did not come on his — 
into equity unexceptionably and on fair grounds; and that venant a- 


her friends and truſtees ought to have been conſulted. | _ the 


Loxp CHANCELLOR. | 
518) 
Whatever ſuſpicion or inclination the court has againſt 
ſuch a tranſaction, yet as defendant has brought this caſe 
without any proof ; it is not impoſſible to decree to plain- 
tiff the purchaſe of this equity and truſt, the benefit of this 
purchaſe as againſt the wife ſo far as purchaſed from her, 
and as againſt the huſband fo far as he has bound himſelf Wife afeme 
by his own contract. (g) For the rule of the court is, that — 
where any thing is ſettled to the wife's ſeparate uſe, ſhe is g. 
conſidered as a feme ſole ; may appoint in what manner 
ſhe pleaſes; and unleſs the joining of her truſtees with her Her truſ- 
is made neceſſary, there is no occaſion for that. C And this tees need 
will hold, though the a& done by the wife is in ſome de- — 
gree a tranſaction alone with the huſband: although in necetfary. 
that caſe a court of equity will have more jealouſy over it: 
and therefore if there is any proof that the huſband had any 
improper influence over the wife in it by ill, or even ex- 
traordinary good uſage, to induce her to it, the court 
might ſet it afide : but not without that.) The wife might 
have made an immediate appointment Tor benefit of her 
huſband ; which would have ſtood, unleſs ſome ſuch proof 
as before mentioned. Then it certainly cannot be an ob- 
jection againſt a purchaſer : and if the caſe is free from 
other obje&ions, as from the defect of proof it is, the 
taking the huſband's covenant can be no obje&ion. A 
prudent man acting very fairly and honeſtly, and conſult- 
ing the truſtees, might have reaſonably inſiſted on a cove- 
nant from the huſband, that the eſtate was free from in- 
cumbrances; for ſuppoſe, the wife had made a prior ſecret 
appaintment, how could a purchaſer be ſecured without a 
covenant of the huſband ? for the covenant of the wife 
could not have bound her, as the prior appointment would 
take place. A court of equity cannot ſay, this is wrong, 
onſels ſome proof appears of ill uſage or diſtreſs by the huſ- 
band. I ſhould have great difficulty in carrying this agree- 
Vox. I. Rr ment 


(s) Ante, 303. 2 Vol. 190, 75, 2 Wms. 144. 
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ment into execution, or eſtabliſhing this purchaſe : but 
as it is without proof, it is impoſhble to ſay, this is not a 
purchaſe. 


Then as to the exoneration of this part of the lands from 
the mother's dower by turning it on the other part of the 
eſtate, which till is ſettled to the ſeparate uſe of the wife, 
that depends on the appointment of the wife, whether ſhe 
was bound by that appointment to do ſo; for as to the co- 
venant by the huſhand that it 1s free from dower, that will 
not affect the wife; nor has plaintiff a title to that decree 
againſt her, but has a remedy againſt the huſband, The 
power of the wife was under this ſettlement which is made 
ſubjeQ to the dower ; ſhe being to receive the rents and 
profits to her ſeparate uſe over and above the dower, which 
run over the whole. Then if the wife made an appoint- 

{ 619) ment, it was only over and above the dower : the plaintiff 
then muit rely on that covenant to indemnify, and make 
him ſatisfaction. In a caſe of this kind I will not go a jot 
further, than I am obliged by the ſtricteſt rules that can be. 
It would have been more prudent if the purchaſer had talk- 
cd with the truſtees about it. This ſort of tranſaction is 
gencrally contrary to the intent; for where a feme covert 
15 to receive rents and profits to her ſeparate uſe, the friends 
of the wife mean not, that ſhe ſhall make a ſale of it, but 
reccive it from time to time. 


cone . No coſts as againſt the wife; it being a purchaſe of this 
gainſt huſ- kind, I cannot carry it further: but as againſt the huſband 
band only. I think the plaintiff is intitled to coſts, 


g February, N. Thayer v. Gould, as cited at the bar, was, money to 

1739- be laid out in land to he ſettled to the huſband for life, then 
to wife for life; the huſband wanting the money, it was 
paid to him; after his death a bill was againſt the truſtees 
to oblige them to refund to her, betauſe ſhe was not 
examined : and an abſolute decree was iſſued againſt the 
truſtees at the Rolls ; but when it came before his Lordſbip, 
it was compounded. 


Barret 
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Barret verſus Beckford, July 24, 17 50- Caſe 210. 


(h) Barret being by the will of Jamet Pope, to whom SatisfaQi- 
he was executor, to pay 300l. per ann. to his aunt ob. Lass. 
Margaret Pape, deviſes the reſidue of his eſtate to his mo- iet of 
ther and his aunt Margaret for life. refidee not 
a ſatisfac- 


On a bill by the mother the queſtion was, whether this tion for an 


moiety of the reſidue for life was not a ſatisfaction of that _— 
annuity. | to pay un- 


der the will 


For plaintiff, This is a ſatisfaction; being more than of bis teſ- 
the 3oo/l. annuity. A perſon, by virtue of his eſtate Being 
debtor for an annuity, charges by name of reſidue all his 
eſtate therewith. Suppoſe he gives her 300, per ann. out 
of the eſtate of Pope ; that would be ſpecifically doing it ; 
and it is done in effect, though not in words. But con- 
ſidering it as a debt due from executor receiving aſſets, 
which he is bound to pay, ſuppoſing he had given ſecurity, 
or a bond for the payment net of 300. per ann. and 
gave his refiduary eſtate during life: that would have the 
ſame effect, as 10 he gave an annuity to the value out of the 
reſidue: but it is out of another fund; and can it be ſaid 
to be leſs a debt from him, whether he himſelf gives a bond 
for it, or by receiving aſſets makes himſelf debtor for it? 

A ſum of money to a wife has been held a ſatisfaction for 

arrears of pin- money; though only recoverable in this 

court. Lee v. D' Aranda, Feb. 1746-7, and Dear v. Geary, 

June 12, 1749, are applicable: nor could he intend ſo ( 5 20) 
great a diſproportion between his aunt and mother, as will 

be, unleſs this is admitted a ſatisfaction. The intent is to 

make them entirely equal: and they ſeem joint - tenants, 

and a ſurvivorſhip for their lives. | 


For defendant. No intent is ſhewn, that what is given 
ſhould go in ſatisfaction of any thing defendant is intitled 
to under her huſband's will ; therefore it has been argued 
from the nature of the caſe, wherever ſatisfaction is de- 
creed, it muſt run on all fours; and in many caſes the 

Rr 2 court 


(h) 2 Vol, 37. 1 Brown, 481. Ante, 264, 126. 2 Vern. 258. Pre. Ch. 228, 
314. 2 Wms. 553. Legacy to a child not a ſatisfaction of a bond to the fame 
child, the bond being payable before the legacy, 1 Brown, 295. The value 
of a beneficial leaſe granted to a natural ſon, not a ſatisfaction pro tanto of a 
legacy to the ſon in the father's will, they not being ejuſdem generis, 1 
Brown, 425. i 
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court has doubted, whether, if it came originally before 
them, they would have gone ſo far. It is begging the 
queſtion to ſay, he intended them equal ſhares ; for it is ſo 
only in the reſidue after diſcharging the burthen. Though 
the reſidue may in the event be more than ſufficient to pay 
the annuity, it was an uncertain and precarious benefit. 
In the caſes cited, what the executors did, was part of the 
performance of the contract; and the performance was out 
of that fund, out of which he was bound to make ſatisfac- 
tion, but where the former will make a fund liable, and 
the latter takes no notice thereof, but gives a moiety of the 
whole eſtate, there is no inſtance of that being a ſatisfacti- 
on. In conſtruing a legacy a ſatisfaction, the court conſi- 
ders it as a debt moving from himſelf; as a ſatisfaction for 
the teſtator's covenant : but never where he 1s obliged to 
pay by reaſon of aſſets in his hands, where the debt is not 
duc from himſelf, 


Lord CHANCELLOR. 


I am of opinion, this legacy of a moiety of the reſidue 
of his perſonal eſtate is not a ſatisfaction for the annuity. 
No caſe is cited of a deciſion in this court of a ſatisfaction 
carried to that extent, which indeed in this court has gone a 
great way, and in ſoine inſtances has been a little regret- 
ted. But that has been on another head ; where a legacy 
has been preſumed a ſatisfaction for a debt by the ſame tel- 
tator; the objection to which has been, that where one 
ſays he gives a legacy, which is ſuppoſed voluntary, it is 
pretty hard to ſay, he meant to pay a debt inſtead of that. 
But this is clear of that objection; for on the head of pre- 
ſumed ſatisfaction for a portion to children the court has 
gone a great way, where one is diſpoſing of an eſtate 
among his children and family, and is obliged to give a 
portion by marriage-ſettlement, and has given a like or 
greater ſum by will ; (1) the court leans againſt double por- 
tions or proviſions, tending to bring a greater burthen on 
the heir of the family ; but this is not of that kind. The 
caſes cited are not like this in the reaſon of the thing. In 


Lee 
(i! Ante, 316. Where portions are charged on an eſtate which goes to 
the eldeſt ſon, additional portion, on conditions, ſhall be like laws made 
after others, and ſhall repeal the former. Pert Lord Thurlow, 1 Brown, 
296. In 3 Atk. 96, it was held that in the caſe of portions, as both move 
from the ſame perſon, the court will overlook any little incumbrances, as 
difference of the time of payment, and conſider one as a ſatisfaction for the 
other; which rule was recognized by Aſhurſt, juſtice in 1 Brown, 310, and 
according to which he decreed, that a proviſion by will was in part, 
faction of a portion by ſettlement. 


— — Mt. * _ 
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Lee v. D' Aranda, if the adminiſtrator paid the reſiduary 

part, which amounted to more, it was actually a payment | 
and performance: ſo the court held in Blandy v. I/idmore, ( 5 2 1 
where the covenant was to leave; and in whatever way left The court 
it was a performance ; ſo is Door v. Geary. There is ſome m_ 
kind of uncertainty in caſes of preſumed ſatisfaction in this — — k 
court; and it may be difficult to reconcile every one of them. ons, and 
But Duffield v. Smith, 2 Ver. 258, is applicable: there was 1 4 
a difference of opinion, and the Lords were againſt the enter 
ſatisfaction; which determination goes a great way in this. legacy a ſa- 
(k)Ir is a general rule of ſatisfactions, that the thing to be tisfaction. 
conſidered as a ſatisfaction ſhould be exactly of the ſame Ver. 799+ 
nature, and equally certain: here it is not of the ſame bay 
nature. The firſt is a clear annuity of 3oo/. the will a mould be 
moiety of the reſidue of the perſonal eſtate, whether more exatly of 
or leſs : which though probably it would be more than ſuf. anette 
ficient, yet it was uncertain from accidents, if he lived — 
longer after the will. It is ſaid, that in this way the pro- 

viſion for the aunt is greater than that for the mother, 

which is unnatural : that will not be as moving from him; 

but I believe, he intended it. He owedevery thing to this 

uncle; and he certainly then intended to be bountiful, to 

make an addition, and ſhew a reſpect to his aunt, Then no 
authority is to reſtrain it, or that the proviſion by the huſ- 

band ſhould be deducted out of that bounty meant by the 


nephews. 


(H Next a doubt was made on the will of James Pope, whe- Limitation 
ther a limitation over was too remote and alſo uncertain ; — 
he having deviſed his full and whole eſtate, bank-ſtock, heirs too 


&c. to his nephew F. Barret, and his legitimate heirs ; remote, 


if he died without legitimate heirs, then to the family of the —— 8 
Popes his relations. . 
the death. 


Lord CHANCELLOR. 


The proper conſtruction of legitimate heirs is heirs of 
his body lawfully begotten; for if to him and his heirs 
lawfully begotten, that would be heirs of his body : and 
then the contingent limitation over would be too re- 
mote and void according to the caſe of Lord Beauclerk, 
unleſs there is ſomething to confine it to the time of his 
death. 


Piers 


(*) 2 Vol. 636. 2 Vern, 478. 2 Brown, 1co, (1) 2 Vol. 121. 
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Caſe 211. — Piers verſus Piers, July 23, 1750. 


Waſte, an plaintiff brought an original bill againſt his 

father, tenant for life without impeachment of 

waſte; to have 100cl. raiſed and ſettled according to 

agreement; and alſo a ſupplemental bill for waſte com- 

mitted at a houſe in Welli by the father's pulling up a deal 

For, and removing it to his houſe at Bradley (which was 

ſaid to be like pulling down a manfion-houſe, like the caſe 

2 Ver. 738. of Raby Caſtle) his removing ſome young oaks, turning 
mcadow into plough- land; and the contrary. 


(522) Lond CHANCELLOR. 


Nill by ſon It is very unfortunate, ſuch an expence ſhould be ereat- 
—— ed between a father and ſon. "Lhe clauſe, without impeach- 
tor lite ment of waſte, is generally put in to prevent diſputes of 
without this kind: but if it was to be ſo made uſe of, that a fon 


impeach- — have it in his power to call a father into a court of 


„ 
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— quity for every alteration he makes in a walk or an ave- 
removing nue, though he removes the trees to another part, and fo 
oaks plant- of the houſe, it would be ſuch a fund for diſputes between a 
ed, — a father and ſon, there would be no end of it; and it would 
| foor PC” be better for the public, that Raby Caſile had been pulled 
ed by him- C 4 
felt, and down, than that precedent had been made. It is not an im- 
no injunc- material circumſtance for the defendant, that an injunction 
* was never applied for, which is always done on ſuch a bill 
diſmiffed, AS this; which muſt be maintained on the head of deſtruc- 
tion and ſpoliation. Beſide this floor was placed, and the 
trees planted, by the-father himſelf : therefore, if no more 
in the caſe, I would diſmiſs the ſupplemental bill with coſts 
to be taxed. But on the original bill the plaintiff has an 
_ 3 equity to have the 10001. raiſed and ſettled. (n) If a fa- 
life and fon ther tenant for life, wants to raiſe a ſum, and gets his ſon 
join in rai- to join for the ſecurity, but the father receives the money, 
ung money, it is the debt of the father, who will be bound to exonerate 
— wg the ſon's eſtate from this incumbrance; for the ſon will be, 
muſt exo. Conſidered as having pledged his eſtate for that purpoſe : 
_-_ ſon's Ju 
eſtate, | . 


. / p . K 
—— „ 


* n 


| 

| 

(m) 1 Brown, 159. | 
(n) Son having a remainder in fee, joins his father, tenant for life, in a 

mortgage to raiſe money for the uſe of the father, the mortgage not being { 

paid off till aſter the father's bankruptcy, the ſon cannot prove his intereſt 2 


under the commiſßon, x Brown, 384. 


— 
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come before the Maſter to prove their claims; for 
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juſt as if wife joins with huſband in raiſing money on hetÞo of huſ- 
eſtate, it will be conſidered as pledging her eſtate for that, Wand and 
and the huſband is bound to exonerate it. * 


Conyngham verſus Conyngham, July 31, 1750. Caſez 12. 


Conyngham deviſed the rents and profits of his 
plantation, now in leaſe to his ſon, to three perſons and 
their heirs, on certain truſts, one in Scotland, one in St. 


Cbriſtophers, one in London. 


The eſtate being by decree directed to be ſold; the de- Truſtee 
fendant Coleman, the London truſtee, petitioned to rehear — * 
the cauſe for that reaſon, and next, becauſe he was there- the will,re- 
by made accountable for the rents and profits of the plan- ceiving the 
tation, which came to him: whereas, though named a Profits, and 
truſtee in the will, he never accepted it, nor acted as ſuch, nounclag 
but only as agent or factor for Daniel Conyngham, the teſ- cannot ſay 
tator's ſon and heir at law; to whom he had accounted, he ated as 
and therefore he was not bound to account to plaintiffs or „* "ay 
any claiming under this truſt. No one is bound to accept Nount ts 
a truſt againſt his will: this is a deviſe of the receipt 5 
particular rents and profits ; they were remitted, not t _ the 
defendant, but to Daniel, who was in England, and put 


the bills of lading into the hands of defendant as his factor 
to diſpoſe of them, not under the will. 


| Lord CranceiioR. (5 2 3) 


A court of juſtice muſt wink extremely hard not to ſee 
the ground of ſo much oppoſition to the plaintiff 's clear 
right, and the hope to take advantage of delay from the 
perſons litigating being in different countries, and ſubject 
to different juriſdictions: and it is incumbent to lay hold, 
if poſſible, on any foundation to prevent it. 


As to the firſt complaint, I think myſelf not warranted 
from this will to decree a ſale. This happens to be ſome- 
times attended with inconvenience ; as in Ivy v. Gilbert : 
but I cannot go farther, unleſs there is ſome other right of 2 Will, r;, 
incumbrances, &c. The direction therefore for ſale mult 


he left out, and inſtead thereof inſerted, that all creditors of Peviſe of 
rents and 


teſtator, annuitants, and legatces under the will, may profits; q 
they a ſale not 
m ſt decreed. 
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muſt be paid parti paſſu, as it is to be by annual perception 
ot rents and profits. 


As to the next, if the caſe is, as defendant inſiſts on, 
he is not liable to account in this manner ; but on all the 
circumſtances, I think, the court ought to take him to 
have ated with notice of this truſt, on the foot of it, and 
to account for it ; otherwiſe it would be a very dangerous 
precedent : for if the court ſhould lightly give way to what 
detendant inſiſts on, the conſequence would be to open a 
door by colluſton between the heir at law, or owner of the 
eſtate ſubje to the charges and truſts on it, and the truſ- 
tee; for the truſtee might materially act and diſpoſe of all 
the profits of the eſtate, and yet not be accountable, but 
the ceſtui que truſt would be turned againſt the heir or te- 
nant for life though in another country. The truſtee 
might ſay, he did not act as truſtee, but merely as agent. 
To prevent this the court ought to look very narrowly into 
the acts of perſons in that light, and ſee whether there is 
any ground to affe& him with this truſt. The defendant 
has been in a great connexion with Daniel (J avoid calling 
it colluſion) and willing to do what was moſt favourable for 
him. There is à plain admiſſion of notice of the will; 
which if it amounts not to a deviſe to thoſe three perſons, 
F know not how to conſtrue it. It is admitted, a deviſe of 
the rents and profits of land is a deviſe of land; but this 
is ſaidto be a deviſe of a particular rent. Suppoſe a will 
deſcribes it as a particular rent, or profits of a particular 
eſtate, and ſuppoſe it is miſtaken therein ; as if here was 
no ſuch leaſe to the fon : is there an authority, that this 
direction will not amount to a deviſe of the rents and pro- 
fits, ſuch as they are? But whether here is an expreſs de- 
viſe of the land, or only a power and authority, ftilt it is 
a truſt for defendant for this purpoſe 3 who having notice 
of this will and plaintiff's claim, and the whole coming to 

( 524) his hands by the delivery over of the very perſon who was 
to have remitted the produce to him nominally, it was in- 
cumbent on him, if he would not have acted as truſtee, to 
have refuſed, and not, going on in his ambiguous way, 
to leave himſelf at liberty to ſay he acts as truſtee or not. 
Inſtead of this he goes on receiving the produce: on this 
foundation he is directed to account; and I will hold him 
to it, and not leave him out of this decree, when he has 
acted thus merely to put the plaintiff to difficulty in com- 
ing at his right. Having notice of the will and plaintiff's 
demand, and ſubſtantially done the directions of the will 
as far as could be, in receiving from the hands of Daniel, 

without 
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without telling that he renounced the truſt, it would be 
very dangerous to diſcharge him, and leave the plaintiff to 
purſue a remedy I know not where. 


Garth verſus Sir John Hind Cotton, Fuly 1750. Caſe21 3 


(o) R. Garth tenant for ninety · nine years, if he ſo long watt. 
live, without impeachment of waſte, excepting Poit. 546. 
voluntary waſte, remainder to truſtees during his life to . — 
preſerve contingent remainders, remainder to his firſt and 99 years if 
every other ſon in tail, remainder to defendant Sir John be ſo long 
Hind Cotton in fee: Garth having been long married with- ''v* without 
out having children, enters into an agreement with defen- e 
dant to cut down timber on the eſtate, and divide the pro- watte ex- 
fits between them. He has afterward a fon by another cept volun- 
wife, who after his father's death, when of age, and hav- „, _ 
ing ſuffcred a recovery, brings this bill to oblige defen- trunees to 
dant to refund 10000. received by him as his ſhare of the preſerve, 


money ariſing by ſale of timber, with intereſt. — —.— 


For plaintiff There is no particular precedent exactly, — to 
as the caſe ſtands ; therefore it muſt depend on general 4. in fee, 
principles. The queſtion is whether they had a right to —_ — 
cut timber? And if not, whether the plaintiff thereby is ich 54, ws 
injured ; which is neceſſary for plaintiff to ſhew, and that fell timber 
defendant at time of doing it was wilfully guilty of an in- and divide 
jury to plaintiff, that is, the unborn children of Garth ; fue Profits: 
tor if this is a damage without an injury, the court will not ward a fon, 


give ſatisfaction. who reco- 
vers from 


The truſtees were to preſerve the contingent uſes of 2 


every thing, that was ſettled. To avoid a perpetuity was 

this method of preſerving eſtates in families a certain time 

by inſerting truſtees 3 which (ſaid to be invented by Lord 
Bridgman ) has been ſince extended by a court of equity. 

If truſtees joined, the court would make them liable fora, 5,1. 680. 
breach. It was by ſome conveyancers doubted whether the p. C. zos. 
truſtees joining could bar; which came firſt in Pye v. 1 Will. 128. 
George, where Lord Harcourt ſaid, that deſtroving contin- 

gent remainders was a wrong, and that he would make a 
precedent if there was none. That precedent was after- | 
ward ſolemnly made in Manſel v. Manſel, where a court ( 52 5 
of equity went farther than ever, holding a purchaſer — : 


to) 3 Alk. 751, 8. C. 2 Eq. Ab. 759, Ante 264, 476. 1 Ed. Ab, 
400. 
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be a truſtee for a contingent remainder- man. Every one 
doing it with notice is affected with the truſt; and if the 
eſtate is got into ſuch hands as not to be followed in equity, 
the court would make the truſtees liable for the breach. 
Thus it is on inheritances of land: a tree growing on 
the eſtate, is as much part of the inheritance as a 
houſe or the land; and as to the perſon intereſted, 
ſelling the timber is as much to the deſtruction of 
his inheritance as ſelling the land. Though no remedy 
at law, the truſtees might have complained inequity, 
that they were to preſerve the contingent remainders 
which might be in eſſe perhaps in a year, and that the 
court ſhould not ſuſfer the preſent tenant for life to be guil- 
ty of that permiſſive waſte, becauſe it is a prejudice to one 
who may be in eſſe, and was intended by donor to have that, 
which is in effe. Though no precedent for this, yet in 
many caſes will the court prohibit waſte, though no action 
of waſte lies. If then then the court would do ſo, as be- 
ing a wrong, the truſtees neglecting their duty, or not 
knowing it, will not alter the caſe ſo as to prevent that 
ſatisfaction conſequential to an injury. 


Lord CHANCELLOR. 


know no caſe, where the truſtees might bring ſuch 
bill : though I have heard it ſaid, they might ; and if 
this is ſo in caſe of a donee, it might be ſo in caſe of a 


purchaſe, 


For plaintiff, In caſe of a purchaſer it would be con- 
trary to common juſtice, if the truſtees might not bring 
ſuch bill ; for then a man might immediately deſtroy the 
ſettlement he had made. Several injunQions have been 
granted, where no action of waſte could be : as in caſe of 
an intermediate eſtate for life: Mo. 554, where it appears, 
he in remainder could have an injunction ſo long ago as 
the time of R. 2, for waſte by the firſt tenant for life ; as 
being aninjury to his inheritance, taking away part of the 
value thereof. It is alſo an injury to the intermediate re- 
mainder for life, and as it takes away the benefit of the 
ſhade : ſo that on a bill by either, the court would inter- 
poſe, and not ſay, you may bring trover; but would pre- 
vent the injury. Had this been the caſe of an infant in 
ventre ſa mere intitled to the inheritance, undoubtedly a 
bill would lie, though he cannot bring an action, eject- 
ment, or trover, notwithitanding he may be vouched. 
Muſgrave v. Parry, 2 Ver. 711. Then there is no reaſon 
but that a perſon, who may come in fe, ſhould have the 
ſame equity as one, who has a being of a month, if it 

may 
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may he ſo called. In Abrabal v. Bub, 2 Sho. 69. (though 
a book of no authority) is cited a caſe called Lady Evelin's, 
not reported in print, but in Lord Nottingham'”s manuſcript ; 
where it was ſaid, that where tenant for life, remainder to 
the firſt ſon for life without impeachment of waſte, remain- 
der over, the firſt ſon by leave of tenant for life comes on 
the land, and ſells the trees, he was enjoined in this court 
by Lord Nottingham; though there could be no action at 
taw. A bill may be brought by the patron of a living to 
prevent incumbent from cutting down timber : though the 
interelt the patron has, is very little, nor any remedy in 
point of law; as he cannot enter, or ſeiſe the timber: but 
from his remote intereſt in the thing in poſſeſhon the court 
will relieve, becauſe the law does not effeQtually ; and will 
not ſay, that you may go to the Biſhop. In Fleming v. 
Fleming, July 19, 1744, Biſhop of Carlifle's caſe, tenant 
for 99 years if he ſo long live, remainder to truſtees, to 
ſupport contingent remainders, remainder to another for 
99 years, if he ſo long live, without impeachment of waſte, 
remainder to his fons ſucceſhvely in tail-male, remainders 
over: both tenants for 9g years, thinking they had an in- 
tereſt together to cut down, becauſe the ſecond had a right 
to do ſo if in poſſeſſion, agreed to ſell the timber and di- 
vide the profits, as here: on motion for injunction your 
Lordſhip granted it ; holding that there was no remedy at 
law ; and that the privilege of without impeachment muſt be 
conſidered as annexed to the eſtate, when it comes into 
poſſeſſion. In Litton v. Robinſon, 12 December, 1744 3 
teſtator deviſed an eſtate to his eldeſt ſon and his heirs ; and 
if he ſhould not live to attain twenty-one leaving no ifſue ; 
deviſes it to his eldeſt daughter and the heirs of her body; 
remainder to his two other daughters ſucceſſively in tail; 
the children were all infants : the ſon within two years of 
twenty-one, petitioned to cut down timber, being for his 
benefit, as owner of the inheritance though ſubject to that 
contingent intereſt to his ſiſters : your Lordſhip refuſed 
it; but left him to do what he could according to law: 
upon that the parties agreed, that ſome ſmall timber ſhould 
be cut down, and then a hill ſhould be brought by the 
daughters upon their contingent intereſt to prevent the 
waſte ; which was done: and though that was a remote 
and improbable contingency, the court thought, the felling 
timber ſhould be ſtaid : not that the defendant could nor 
do it in point of law; for he had an eſtate of inheritance ; 
and every ſuch eſtate carries a right to cut timber: yet 
did the court reſtrain him, and ſaid, that if an eſtate de- 
ſeended to an heir at law, where an executory deviſe was 

depending, 
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depending, that heir, notwithſtanding he would have the 
legal eſtate of inheritance in the mean time, till the con- 
tingency happens, ſhall not be ſuffered, for the ſake of 
thoſe perſons who may come to be intereſted to fell in the 
mean time. But the defendant is not tenant in tail in 
poiſeſſion; and therefore could not do it, though no ſon 
was born at the time. It was not a remote contingency : 

11 Co. 79. and it was determined in Lewis Bowle's caſe, that if a ſon 
is born, the eſtate ſhall open. If then there might have 
been that preventative remedy by injunction, there ought 

(527 to be this compenſating remedy ſuppoſing the a& done. 
But it may be ſaid, though fieri non debuit, — valet; 
for that by the ſevering the property it veſted in defendant 
as tenant in fee. If ſevered by act of God, as in the caſe 
of Welbeck park, where timber blown down on the Duke 

2 Wil, 241, Of Newcaſtle's eſtate, it would be ſo from the rule of law, 
which ſays, that a tree lying on the ground ſhall not be in 
abeyance, but go to the firſt owner of the inheritance who 
might maintain rover for it: but this is not ſo ſevered; 
for they knowingly contrive the injury. It allowed, it 
will be in the power and the intereſt of tenant tor life to 
bargain with a remainder-man though ever ſo remote, by 
giving him ſomething he could not be intitled to at all 
which would encourage theſe colluſi ve agreements. (p) So 
one made tenant for life on his marriage, reverſion to 
himſelf in fee, being intitled to all windfalls, might im- 
mediately ſtrip the eſtate, There is no acquieſcence or 
length of time here; which might amount to waver of 
right, or afford preſumption of evidence in doubtful caſes : 
but the plaintiff was not born till 10 years after ; not be- 
ing of age till 1745, and purſued it recently. There is 
no difficulty on defendant in point of evidence from length 
of time : but if there was, he muſt have ſeen it could not 
have ariſcn till at a diſtance. 


For defendant. This is a new caſe : and as admitted, 
not well founded on law, ſo neither is it in equity. De- 
fendant on application by plaintiff's father agreed, pro- 
vided reaſonable ſatisfaction was made to him, not to take 
the advantage of felling the timber, which he might ; the 

bill then is not proper againſt him without the repreſenta- 
tive ot the father. At law no writ of prohibition or ac- 
tion of waſte lay againſt tenant for life or years, as the 
parties muſt provide for that: fince the ſtatute of Glaceſter 
indeed it is otherwiſe. But to whom could defendant be 


reſponſible ? Not to the plaintiff had he been born; for 
in 


(p) 1 Brown 196. 
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in point of law, if he was a ſtranger (as a remainder man 
in fee is as to privity between him and tenant in tail) he 
was liable only to leſſee for life or years, who was reſponſi- 
ble only to the perſon having a right to bring the action of 
waſte ; and remedy was left over againſt the ſtranger ; 
againſt whom the action of waſte could not he brought; 
as held by Lord Coke. Next, this is a perſonal tort, which 
dics with the party, who alone was liable : then it would 
be extraordinary, if the repreſentative of the party com- 
mitting waſte ſhould not be liable, that the defendant 
(who was never liable to the perſon, who could bring the 
action, nor even to the leſſee for life or years, if living, 
as the waſte was with his conſent) ſhould now account for 
that waſte. It 1s admitted, that if blown down or cut 
without concurrence of defendant he would be intitled to 
the benefit of the whole: how then 1s it the act of defen- 
dant ? It is ſingly the act of leſſee for life. Suppoſe, the 
leſſee had given defendant ſo much money not to take the 
benefit of it: he might have done it for a conſideration, 
or for none at all; for why may not one renounce a right? 
And this amounts to the ſame. Though this court will 
interpoſe to prevent waſte, yet never where the eſtate has 


(528) 


ceaſed in the perſon committing it. In Teſus College v. 


Bloom, 19 November 1745, the plaintiffs had made a new 
leaſe to another ; and, diſcovering afterward that the for- 
mer leſſee had cut down timber, and committed waſte, 
brought a bill againſt him for account thereof : your Lord- 
ſhip diſmiſſed it ; for that where a leaſe determined, and 
poſſeſſion was quitted, the court will not decree an ac- 
count; though, where the leaſe continues, it would de- 
cree an account of waſte as incidental to that juriſdiction, 
the court has, to prohibit and enjoin it. As ſoon as ſe- 
vered, the property belonged to defendant, who might 
have ſeiſed it, or brought an action without ſeiſing; for 
the father certainly had no other property than a ſpecial 
intereſt in the trees, while they continued annexed. 


Lord CHANCELLOR. 


Suppoſe, the truſtees had been vigilant, and brought a 
bill to ſtay this waſte, and prayed an account of the tim- 
her lo felled under this agreement; I think, that would 
be a proper bill : and if the court had made a decree, there 
would be an injunction to ſtay the waſte ; and, incident 
to that, the court may decree an account of the waſte al- 
ready commiited : what would the court have directed to 
be done with the money raiſed by the timber ſold ? - 

or 


(529) 


CASES Argued and Determined 


For defendant. The money even by the aid of this court 
would be decreed to defendant. Ugall v. Udall, Alleyn 81, 
and ſeveral other caſes ſhews that the very cutting veſts the 
property in the firſt owner of the inheritance, If there 


had been an intermediate veſted remainder for life, it 


would make no difference ; for the defendant might then 
have ſeiſed, or brought trover, though not an action of 
waſte ; and after death of the intermediate tenant might 
have brought waſle for the waſte in life of that tenant. 
But it has never been determined, that the intermediate 
eſtate of the truſtees ſhould bar the remainder in fee from 
an action of waſte, or take away a legal right; which, 
it is admitted, that would not do, if they were blown 
down. This eſtate in truſtees took riſe on political conſi- 
derations in the time of the civil wars to prevent any act 
wrongfully done to put a period to the eſtate ; and being 
created to one particular purpoſe, ſhould not be wreſted to 
another, or take away a remedy given to the owner of the 
inheritance by the ſtatute. If the remainder man in fee 
by action of waſte recovers the place waſted, the remainder 
coming in i/ſue cannot recover this eſtate veſted ; as held in 
the caſe of Lincoln College. This court will indeed under 
particular circumſtances at the inſtance of truſtees hearken 
to complaints by them; and has gone ſo far in Manſel v. 
Manſel as to declare, what its ſentiments would be in caſe 
of a breach of truſt, where the truſtees joined : but ſup- 
poſe they had joined, and been parties to theſe articles ; 
they would not have made the legal right of the parties in 
the timber when cut, different : but they did not join, nor 
file ſuch bill to ſtay waſte : and there is no inſtance, where 
the court ever interpoſed on their omitting to act. If by ſuch 
omiſſion a benefit accrued to another, the court never inter- 
poſes to take it away, there being inſtances to the contra» 
ry: as in Partridge v. Pawlet, Hil. Vac. 1736, before your 
Lordſhip, where plaintiff 's wife tenant for lite without im- 
peachment of waſte, being a fickly perſon, was going to 
cut down timber, to the produce of which ſhe would be 
intitled; a bill was filed on behalf of her fiſter to reſtrain 
her, for that the eſtate was ſubject to debts in aid of the 
perſonal, which would probably not be ſufficient for that ; 
the court granted the injunction. But, there being no 
deficiency in the perſonal, a queſtion aroſe after the wife's 
death between her huſband and adminiſtrator and the ſiſter, 
at whoſe inſtance the injunction was obtained upon an 
untrue ſuggeſtion, yhether the eſtate ſhould be put into 
the ſame condition, as if no ſuch injunction had been 
granted? The court expreſſed an inclination to do fo, if 
it could ; but though it was a very hard caſe, and a mil- 
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fortune happening by act of the court taking away a power 

annexed to the tenant for life, yet as an intereſt was by 

that means attached in a third perſon, the court did not 

think itſelf impowered to take away that right. Then 

much leſs will the court, where by the non-oppofttion of 

the truſtees, a benefit accrues to a third perſon. JH/hitfield : will, 240. 
v. Bewit is a little defectively reported. It ſeems there as 3 Will. 265. 
if there were truſtees to preſerve, &c. and if there were, 

that caſe is a direct authority. Go 


( 


Lord CnancgEitioR. 


Partridge v. Pawlet, is not applicable to the preſent caſe. 


This is of the. firſt impreſſion ; of great conſequence 
and importance in point of precedent : therefore | will take 
time to conſider of it. Supra 546. 
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Parker verſus Philips, Augu/t i, 1750, Caſe214. 


At the Rolls. 
E MOND PARKER in 167, being ſeiſed of gil for + 


a very large real eſtate, on the marriage of his eldeſt arid fertle. 
ſon George, and in conſideration of a marriage-portion, he ment after 
was to receive, ſettles his paternal eſtate to uſe of himſelf — — 5 
for life; remainder to truſtees for 200 years; remainder by plain- 
to George and the heirs-male of the body of him and his tiff's anceſ- 
wife; with ſcveral remainders over. The truſt of the — and 
term was declared to be after death of Amend, that the — 
truſtees ſhould raiſe 1500. by the profits or fines, and pay bar the re. 
soo. in fix months, and the 1009/7. in twelve months, to mainder, 
ſuch perſon as he thould by his will appoint : and if no *Ti#. 


appointment, the term to be void. 


He had another ſon Thomas, on whole marriage he ad- 
vanced him 3oool. which was afterward laid out by Thomas 
in purchaſe of lands. 


In 1680, Edmond made his will; direQing the i50e/. 
to be raiſed and diſtributed, as to 600/. part thereof (which 
alone was material to the preſent queſtion) to be paid to 
Thomas within three years of his, the teſtator's deceaſe, 
and his (Thomas) ſettlement of the lands, (mentioning 
them by name) purchaſed by Thomas, on the ä 
is 


— — ne — 
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his body, and in default of ſuch iſſue on the right heir- 
male of him the teſtator. 


Edmond died in 16915 the money not being due till 
three years, 400/. part of it was paid then to Thomas ; 
and a receipt now produced, ſigned by him, acknowledg- 
ing the receipt thereof in part of the 690/, given him by 
nis father in his will. In-1700 the other 2004. was paid; 
and then a receipt taken of 200% from his brother George, 
which with 400. received before was in full of the legacy of 
bool. given by his father's will. 5 


Thomas married about 1675; and had iſſue male and 
female : and the iſſue male was proved to have exiſted till 
ahout 1705, and then failed. Thomas did not die till 
1742 3 George ſurvived him about fix months. 


The eldeſt fon of George brought his bill againſt the co- 
heirs of Thomas to have this ſettlement carried into exe- 
cution ; by which he would be intitled according to the 
directions of the will as right heir-male of the teſtator; 
which he was as well as heir-male of his father. 


There was no evidence, that Thomas ever offered to mak 
the ſettlement, or of his being called on to do it. L 


For plaintiff. If a bill had heen brought to have 
this ſettlement made at the time the 6007. was payable, a 
court of equity would have made a ſtrict ſettlement, that 
appearing the teſtator's intent; for wherever it ariſes on a 
will directory of a ſettlement to be made, though the will 
is conceived in the terms it is at preſent, the court will di- 
rect a ſtrict ſettlement, if teſtator intended it. Then it 
would have been to George for life ; remainder to his firſt 
and every other ſon ; and the long acquieſcence of tenant 
for life will not bind the remainder. Teſtator intended, 
the eldeſt line of his family ſhould be purchaſers of this 
eſtate under the terms and condition in the will, which 
is a condition precedent ; and on condition of perform- 
ing that, is the 600. taken; as the receipts ſhew. The 
dool. came out of George's eſtate ; which was as much leſ- 
iened, as the other eſtate was advantaged thereby. 


For defendant. Although the method of ſtrict ſettle- 
ment was firſt introduced by Sir Orlande Bridgman, it was 
not much known till ſome time afterward about Lord 
Harcourt's time: fo that theſe laſt fiſty years in — 

| articles 
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articles (which are very different from a will ; being made 
in conſideration of marriage, and a proviſion for children) 
the words heirs of the body have been carried into execution 
in ſtrict ſettlement becauſe it was thought odd to give the 
huſband a power of deſtroying the ſettlement abſolutely ; 
but here, it being done twenty years before when that 
method little known, it could not be intended. The court 
has gone a ſtep further: carrying it into execution in ſtrict 
ſettlement in caſe of a truſt for a man for life, and after- 
ward for heirs of his body ; but never farther, For there 
is no inſtance in caſe of a will of a limitation for life, and 
afterward to heirs of his body, that a court of equity has 
determined it to be any thing but an eſtate-tail, where not 
of a truſt-eſtate. Bale v. Coleman, 2 Ver. 670, and 1 Will. 
142, has been allowed by every Lord Chancellor ſince, and 
particularly by Lord Hardwicke in Bagſhaw v. Spencer; Ante. 12 
where his reaſoning turned the other way, and determined 2 
to be only an eſtate for life upon its being a truſt ; diſtin - cg 
guilhing it from a will where no truſt. If then an eſtate 
tail would have been made according to the words of this 
will, if a bill had been brought for a ſettlement, a court of 
equity, which does not care quieta movere, will not after 
ſo long acquieſcence, and lying by fiſty years ſecking the 
benefit of this contingency, ſuffer an eſtate to be diſturb- 
ed, when this might have been cut off. As to the condi- 
tion, it is either to prevent an eſtate's veſting, or to diveſt 
an eſtate : and it does indeed ſeem a condition precedent : 
but every condition is to be taken ſtrictly. Latch. 40, 2 
Leo. 335, ſo that on bond to do an act executor is not ob- (532) 
liged to do it, becauſe it is perſonal. There was no obli- 
gation to pay the 620). till the act was done: and the not 
doing it is an evidence it was never intended to be done, 
and becauſe it was of no uſe; for there can be no pretence 
that this pittance ſhould be ſettled in a more ſtrict manner 
than the bulk of the eſtate. Nor did George think he had a 
right to demand this ſettlement to be made; for when the 
plaintiff a little before the death of Themas, told George, 
he had got a copy of his grandfather's will, by which the 
plaintiff would be intitled to this eſtate, George ſaid no, 
for that his uncle was tenant in fee of that, having pur- 
chaſed it to him and his heirs, | 


Sir Jobn Strange. 


This is a caſe of a very extraordinary nature : and if 
the plaintiff is intitled, the court will relieve ; but will not 
lend affiſtance, unleſs ſuch title appears. The ſum to be 

Vor. I. St raiſed 
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raiſed by the truſt-term was not to be diſtributed among 
children : but it was a general power to charge the eſtate 
therewith. Though this eſtate was purchaſed with the mo- 
ney advanced by Edward, it appears not that ever any ſet - 
tlement of it was made by Thomas; and it looks as if un- 
derſtood in the family, that no ſettlement was made; be- 
cauſe by the will on which the queſtion ariſes, the father 
put terms on his ſon; which he could not, if the eſtate 
had been under ſettlement hefore : but he conſidered it as 
in his power at that time. It does not appear either way 
as to the terms mentioned in the will ; there being no evi- 
dence that Thomas ever offered to make the ſettlement, or 
of his being called on to do it. To judge on the whole 
circumſtances of the cafe other matters are introduced, 
and evidence laid before the court giving account of the 
ſituation of this family during the ſeveral periods. There 
being iſſue-male of the body of Thomas at the time of pay- 
ment of the money, it is probably accounted for, why no 
demand of the ſettlement was made, while that iſſue ſub- 
ſiſted : but not ſo probable, that it would not have been 
ſet up afterward, on failure of the iſſue - male, if proper to 
be inſiſted on. 


Firſt, as to the conſtruction to he put on the will, on the 
condition or proviſo for ſettlement of land. Suppoſe, at 
the time the money was to be paid by George, he had in- 
ſiſted, as he might, on the ſettlement being actually made, 
before he had advanced the money; ſo that they had been 
adverſary, and Thomas forced to come into this court for 
the payment : the court would not have decreed it without 
performing the terms of the will ; and, as this will is pen- 
ned, would never have conſidered it a proper execution for 
Thomas to have made himſelf tenant in tail directly; be- 
cauſe by the words he is not to ſettle it to himſelf and the 
heirs-male of his body; but on the heirs-male of his body, 

(53 3) which differs it from all the caſes cited ; there — no 
proviſion at all of what ſort of eſtate he ſhould have him- 
ſelf ; therefore he cannot be ſaid to perform that condition 
by making himſelf tenant in tail, by which he might im- 
mediately have cut off the heirs-male of his body : ſo that 
to have ſettled it effectually he could only have interpoſed 
his only eſlate for life; becauſe during his life it could not 
be known who would be heirs-male of his body : but that 
would be all. But on the next proviſion I cannot think 
with the plaintiff, that George under this will ſhould be 
made only tenant for life. It is to'the right heirs-male of 
him the teſtator : but George and his iſſue were not parti- 

cularly 
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cularly in view at that time. In the ſettlement Edmond 
himſelf made, he had not made George tenant for life, re- 
mainder to his firſt and every other (on, but tenant in tail, 
remainder over to the other brothers in the ſame manner; 
and had a mind to connect this to the reſt of the eſtate, 
which would have been the ſettlement, the court would have 
directed. had this been litigated at the time the 600. was 
payable or demandable. 


Then as to the acquieſcence of George from the death 
of his father and payment of the money; ſuppoſing him 
tenant in tail; for it he had only an eſtate for life, no 
acquieſcence of his could bind his iſſue. There was no 
occaſion to point out George or any other, but let the re- 
mainder fall where it would. If George was intitled to 
have called for that ſettlement, and never thought proper 
to do it, (which, while iſſue- male ſubſiſted, is accounted 
for; as they might on coming of age have ſuffered a reco- 
very, and barred the remainder to right heirs of Edmond), 
his not ſetting it up afterward on failure of ifſue-male 
ſhews, he underſtood, that this eſtate, 2 
the receipt of the 600/, was to remain in the family o 
Thomas, and as a proviſion to be diſpoſed of by him for the 
reſt of his family as he ſhould think proper : and that he 
underſtood it ſo, appears from his anſwer to the plaintiff ; 
which he never would have made, if he ever intended to 
have it ſet up. The length of time is indeed very mate- 
rial : and it would be of very miſchievous conſequence, if 
a demand of this nature at ſuch a diſtance, which plain- 
tiff 's anceſtor never inſiſted on, but ſeemed to have wav- 
ed, ſhould be allowed to the total diſheriſon of every other 
branch of the family; there being no other proviſion if 
ſtript of this eſtate, for which the bill is brought. The 
court cannot indeed weigh the propriety of demands of this 
nature, and ſay, it is hard to ſtrip a =_ of that little by 
one who has a great eſtate. If a clear right, it muſt de- 
pend on the honour and conſcience of the perſon making 
the demand : but the only uſe I make of it, is, that it in- 
duces me to think, this was from the circumſtances of the 
family waved, and probably out of compathon to his bro- 
ther, kt 


It is too hard therefore to decree this for the away | ) 
who comes now, after it is impoſſible to bar it: much leſs 534 
will I decree the GO. to be repaid. So that the bill muſt 

be diſmiſſed. | 


1 
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Caſe 215. Attorney General verſus Whorwood, Auguſt 2, 


17 50. 
Whorwood verſus Univerfity College, Oxford. 


a daughter of Sir Nicholas Waite, being to receive a 
rge portion with her, agreed, that it ſhould he ſettled for 
her benefit for life; and afterward, if no children, it was 
to come to himſelf. Afterward on the death of a ſiſter, 
an acceſſion of fortune came to her, to ariſe by ſale of her 
father's eſtate ; which was veſted in truſtees, who were to 
raiſe certain ſums of money out of the eſtate, and aſter- 
ward to divide the reſidue among his three daughters. She 
joined in levying fine for a ſale of this eſtate, Henry Hal- 
fey, a truſtee in the marriage-articles, and who had mar- 
ried the third daughter, acted in the ſale, and received the 
whole purchaſe- money; not only his wite's ſhare, but that 
of Mrs. Whorwood. Captain Whorwoed gave a receipt to 
Halſey for his part of the purchaſe-money paid for the 
eſtate ; which he thereby promiſed and agreed to lay out 
purſuant to the truſt repoſed in Halſey. 


By his laſt will he deviſed the remainder of his real and 
perſonal eſtate to the college; and by a codicil 'annexed 
particular regulations, viz. that if there be a ſenior fellow 
of the college, who muſt be a divine, of the age of forty, 
in all reſpects of good repute, he ſhall be the poſſeſſor of all 
his eſtate, and furniture of his houſe at Denton, to keep 
it in repair; not to fell timber without conſent of the col- 
lege ; to live in his houſe hoſpitably ; and ſometimes give 
entertainment to the poor; to diſtribute cordials and drugs 
to them, when ter 2 to give to them ſome books and 
pamphlets of good morals and piety ; and to give an an- 
nual entertainment to the fellows : if he prove diſſolute, 
then the election to be void, and another proceeded to. 


SD APTAIN Thomas Wherwoed on his marriage with 
large 


On the information at relation of the college it was argu- 
ed, that a deuiſe to a college generally is always conſidered 
in this court as a proper charitable diſpoſition; becauſe 
they are bodies of univerſal extent and benefit to mankind : 
it yas therefore on the moſt valuable conſideration. What 
followed, were only regulations by the teſtator, in which, 
if any difficulty, they might be ſettled by proper authority: 
and though ſome of them ſhould be abſurd, that would 

not 


af» r 
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not make deviſe to the college void. The direction for 
taking care of the poor, being confined to a particular diſ- 
tric, is not like Colonel Norton's will; which was to take 
care of the poor and lame, halt and blind, in general. 
But this being now eftabliſhed to be a valid will in point of 
law, * particular directions and regulations will not make 
it void. 


Againſt this it was inſiſted, this was no deviſe to a cha- 
rity, or to a ſuperſtitious uſe. If this is to be eſtabliſhed, it 
is, as this court repreſents the crown; on which this ap- 
plication is made to give an approbation of this charity 
under teſtator's regulations. Is this ſuch a fort of uſe, as 
ought to be eſtabliſhed by a court of equity for ever ? The 
43 Eliz. has made good deviſes to colleges upon an encou- 
ragement for learning ; if this is a deviſe of that nature, 
it would be within that ftatute, which has defined, what 
ſhall be a charitable uſe. Though ſome uſes not exactly 
within thoſe words have been determined within the ſta- 
tute ; as the leaving money, or an eſtate for maintenance 
of a preacher (which from its own nature is fo, as for the 
propagation of religion), yet are they very few ; for other 
purpoſes have been endeavoured to be brought within it, 
which have been refuſed; 2 Ver. 487, and fome uſes that 
were indifferent in themſelves, or for benefit of mankind 
in general; 2 Sal. 605. Though this is to the college, 
and the eſtate veſts in it, it is not for the benefit thereof in 
general as a body, but for particular purpoſes in the an- 
nexation to his codicil, which he calls his regulations ; 
which is only giving his eſtate in mortmain to a perſon to 
live on it in the manner the owner ſhould have done. 
The duty is to be beneficial to the poor in ſome, not in 


any certain degree. To live hoſpitably is the duty of every 


one, who has a good eftate. He is to continue ſtill a ſenior 
fellow, nor to do any act which ſhall avoid his fellowſhip. 
In this college celibacy is required, and refidence : where- 
as the nature of this inſtitution is to draw him from the 
college : which is not for the benefit of learning within the 
ſtatute of Eliz. nor has it any tendency to religion. The 
only thing, having a turn towards charity, is the enter- 
rainment of the poor; which is not an ac of charity, 
(although relieving their neceſſities is), but rather luxury : 
beſides it is only to be done ſometimes, quite unlimited, 
The adding a tincture of charity merely to make that 
good, which otherwiſe would be void, will not do. There 
15 indeed a clauſe in this will, which might be interpreted 
to be a deviſe of thea dvowſon of the college, and the eſtate 

given 


(535) 


(536) 
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given in augmentation of the advowſon ; the clauſe is 
* incaſe of vacancy by death or otherwiſe, the next ſuc- 
ceſſor ſhould officiate as pariſh-miniſter, and ſo on from 
one to the other.” The general word his tate will indeed 
carry the advowſon: but teſtator only meant a voluntary 
officiating, till the living was filled. He is never named 
in the will incumbent of the living, but poſſeſſor of this 
eſtate. The truſt is to take effect immediately on death 
of teſtator's wife, whether it was then vacant or not. If 
he proves diſſolute, the college is to deprive him: but by 


given to any other than the biſhop of the dioceſe, This 
will may be void for the uncertainty in the method of elec- 


tion. hen a man will ſettle his eſtate in this odd, 


whimſical way, the court ought not to eſtabliſh it: it is 
locking up property, which is againſt the policy of the law 
of England. The court has refuſed carrying into execu- 
tion a particular turn of mind, though it was nat a ſuper» 
ſtitious or illegal, but an indifferent uſe ; as to feed ſpar- 
rows, &c. 2 as this is for ever. It would be a re- 
proach to a court of juſtice and policy of the nation to ſuf- 
fer keeping up for ever a truſt for ſuch a purpoſe as that or 
as this, which is only a charity ad bibendum et edendum. 
In Attorney General v. Oakaver, February 17 36, the Maf- 


ter of the Rolls eſtabliſhed a ſtipend given to keep up an 


organ and for the organiſt : but as to gol. per ann. to 
the choriſters he refuſed it : on appeal your Lordſhip 
affirmed the decree ; as the choriſters never were allowed 
in parochial churches, | 


Lord Chancellor ſaid, what he went on was, that it was 
contrary to the conſtitution of the church of England to 
have them in parochial churches ; and that they would be 
under no rule of government as they are in other 
churches; and the law would not allow they ſhould be 
under the government of the heir at law. 


If this is no charitable or public, but a ſuperſtitious 
uſe, it reſults to the heir at law, Sir James Markham. 
The legal eſtate veſts indeed in the college; but a corpo. 
rate body may be a truſtee. Superſtitious uſes go to the 
King by ft. 2 8. not for benefit of the crown, but to diſ- 
= of them to other charitable uſes of the like nature. 

heir veſting in the crown is, from their being all good 
uſes as religion ſtood before the reformation z |: that is 
the. caſe only, where it is really a ſuperſtitious uſe ; for 
where it is an improper or illegal uſe, as this, it is 2 

| an 
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and veſts not in the crown : as in the caſe of Oalaver, 
who enjoys the land free from the gol. per ann, the court 
not direQing it to be given to the crown. | 


Lon CHANCELLOR. 


If this truſt is no charity, there is no ground for the in- 
formation in the name of the attorney general at the rela- 
tion of the coilege on a deviſe to the college only ; for 2 
ſuch information can only be ſupported on the foot of a 4 — 7 -) 
charitable uſe. On a general deviſe to the college without * 
more, the college being a body capable of taking muſt 
ſue ; the Attorney General having nothing to do with it; K 
and it is only before me on that information. — 


As to the truſt, created by theſe regulations on the de- (537) 
viſe to the college, I will give no opinion at preſent; it is % far 2 
a matter deſerving conſideration, and ſhall come before the geviſe to a 
court on all the circumſtances of the caſe. The eſtabliſh- college is a 
ment of learning is a charity; and ſo conſidered on the Sharty. 
ſtatute of Elia. A deviſe to a college generally for their 
benefit, to increaſe the foundation, and advance the end 
of the inſtitution, to augment a Headſhip or Fellowſhip, 
or found a new one, is a laudable charity, and deſerves 
encouragement ; and therefore they. were excepted out of 
9 G. 2. but this is not a deviſe of that kind for academical, 
collegiate purpoſes : but only to eftabliſh ſomebody to live 
at his houſe at Denton for ever, and to make his eſtate un- 
alienable; anſwering no good to the college or the public, 
ſo far as it appears at preſent. It is — —— for 
the court to conſider materially, what may be the effect | 
and operation thereof; how far good in itſelf; and if not, Where the | 
what may be the conſequence of it, as to any power in crowe — | 
the crown to give direction to the uſes of a charity impro- — —— 
perly us e for in itſelf; as was done in Attorney Gene- improper 
ral v. Baxter, 1 Ver. 248, where Lord Worth held, the charity. | 
truſt did not reſult to the heir at law, the crown having | 
power to direct in what manner it ſhould go; and it was | 
directed to Chelſea college. On a rehearing (before which 
the a& of toleration paſſed) the court held, the charitable 
uſe was not contrary to lav; and reverſed the decree: but 
nothing was ſaid againſt his opinion, that the power of di- 
recting came to the crown, if the truſt was not ſupportable 
as à Charitable uſe : But this I will not determine now, it 
fully deſerving conſideration ; and it is neceſſary to know 
the effect of the deviſe itſelf; how far his direction for 
fixing a ſenior Fellow and providing for him in this man- 

| ner 
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ner is inconſiſtent with the conſtitution of the college as 
to reſidence, c. for if ſo, it is contrary to the intent of 
this truſt; which was, that he ſhould be a continuin 

Fellow of this college, not barely when he is elected. 
Then a point will ariſe, if this is not a good charitable 
uſe within 43 Elia. it will ſtand as a deviſe to the college 
generally ; it will be to a body capable of taking ; which 
will depend on the power they have, to take in mortmain : 
and it is neceſſary to be inquired into, how far they can do 
ſo, that the whole may be before the court; when the truſt 
comes to be determined. The Maſter therefore muſt in- 
quire into that, and whether the regulations are inconſiſt- 
ent with the college- ſtatutes; and reſerve the conſidera- 
tion of the validity and operation of the truſt till after the 


report. 


The next conſideration was, what related to Mrs. 
I bor uood, teſtator's widow : principally as to what was to 
be laid out for her benefit under the marriage-articles, or 
under any agreement of the huſhand. She by her croſs bill 
demanded, not only to have a ſettlement on her for life of 
the eſtate at Denton, which had not yet been ſettled accord- 
ing to the articles, hut alſo to have the lands and tene- 
( 538) ments purchaſed with the ſhare, ſhe was intitled to out of 
her father's eſtate (which was agreed by the articles to be 
ſettled) and alſo that ſhare which came to her on death of 
her ſiſter, ſo ſettled ; inſiſting, that by the note her huſ- 
band gave to Halſey, there was a declaration of truſt, or 
at leaſt an engagement binding him and all claiming vo- 
luntarily under him, that the whole money ſhould be laid 
out according to the truſt in thoſe articles ; it extending to 
the whole, there was ſome conſideration for it; it was a 
reaſonable act: if he had come to have a ſale of that truſt- 
eſtate, and that the ſhare ariſing from the ſale belonging to 
his wite paid to himſelf, the court would not have let him 
had it, if the wife or her friends had infiſted, there was a 
narrow proviſion made on her on the marriage, and there- 
fore a further ſettlement ſhould be made. 


This was not oppoſed as to her father's lands; but it 
was inſiſted, ſhe was not intitled to have the benefit of the 
other part ariſing from her fiſter's death, by ſettling it in 
like manner; becauſe not within the articles, nor ſuffi- 
cient proof of any fuch agreement extended to that, as 
would bind thoſe in his place : nor ſufficiently put in 
iſſue, if there was any new agreement for that; the bill 
putting in iſſue only the articles, and the rights arifing 

under 
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under them, and nothing of this note. It is to be confin- 
ed to truſts in the articles: the wife levied a fine, before 
the money came into the hands of the truſtee : then the 
money coming in lieu of the eſtate is abſolutely the huſ- 
band's, and the court will not ſuffer the perſon, into whoſe 
hands it comes to retain it, and ſay a ſettlement ſhould be 
made on the wife. 


Lord CHANCELLOR. 


(q) It has unfortunately happened, that the affection, If huſband 
which at firſt ſubſiſted between the huſband and wife, did He 
not continue; and ſhe has been hardly uſed 3 which, que wich- 
though it will not alter the juſtice of the caſe, is a reaſon, out aid of 
that things ſhould not be taken againſt her in a ſtrict, <quity, heis 
harſh conſtruQion. The note is not ſtrictly put in iſſue ; f te lc 
but ſufficiently for this purpoſe : and it would be to no it, other- 
purpoſe to put this off on any ſuch defect fo as to require wiſe where 
a ſupplemental bill, if I ſhould be clear in the point of be canner, 
right, as I am. Though there is no particular charge in 
the bill, yet in the interrogatory part there are queſtions 
relating to it: whether teſtator did not by ſome note ac- 
knowledge, he received that money, 1 agreed to lay it 
out in this manner. The rule is, you are not only to 
queſtion in the interrogatory part, but make charges in the 
charging part ; otherwiſe you cannot except : but the de- 
tendant, though not bound to anſwer to it, has done fo; 
which being replied to, it is put in iſſue properly ; conſe- 
quently that informality in the manner of charging (for it 
is no more) is ſupplied by the anſwering to it; for a matter ( ) 
may be put in iſſue by the anſwer, as well as by the bill; 
and if replied to, either party may examine to it. Which 
brings it to the queſtion of right; and I am of opinion, 
this note is ſufficient to bind the teſtator, his repreſenta- 
tives and claimants under his will, to a performance of 
what is there agreed to. A man may as between himſel 
and his wife make an agreement or declaration of truſt in 
his life; which though not for valuable conſideration, 
ſhall take effect as againſt his executor or adminiſtrator, or 
thoſe claiming voluntarily and in repreſentation under, 
him: of which there are ſeveral caſes. Vn a cafe relating — 
to Lady Cowper”'s eſtate, before Sir e Fekyl, ſeveral by huſband, 
things of that kind of gifts by Lord Cowper in his life, good gain 
were eſtabliſhed to belong to her, and to paſs by her will : M5 #70, 
though they could not take effect againſt creditors, yet not againſt 

they creditors, 


(4) 2 vol. 15. 
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they ſhould take effect, unleſs ſome imperfection in the 
inſtrument in point of law : which there is not in the pre- 
{ent caſe. Then as to the conſtruction and extent of the 
note, I think it was a reaſonable act for him to do: and it 
is truly inſiſted, (t) that on his application, for the mo- 
ney the court would undoubtedly have ordered a further 
ſettlement. If then they did not come into court, but acted 
among themſelves, and the huſband has agreed to do that, 
which the court would have directed, had the wife inſiſted 
on it in a proper ſuit, it ſhould have its full effect. 
Though it does not appear in the cauſe, that the wife had 
levied a fine, before this money came into the hands of 
the truſtee, as it is ſaid; yet that muſt be to ſatisfy the 
purchaſer, as ſhe was married: but I will not divide one 

act from the other, but take all as one tranſaction ; and 
that this note though ſubſequent is an evidence of what 
was the agreement and intent, wiz. that this money 
ſhould be laid out in purchaſe of land to be ſettled to the 
ſame uſes. The circumſtances warrant that conſtruction; 
the truſtee in the marriage-articles being the proper per- 
ſon to intervene and receive the money ariſing by ſale of 
that other ſhare, and to ſee the articles performed for her 
benefit. He receives the whole ; the huſband coming to 
receive it out of his hands, it is on ſuch a promiſe : which 
is an evidence of the terms on which the money was paid 
to him, and of the agreement and intent on“ which the 
wite joined in the fine for ſale of this eſtate. It was rea- 
ſonable ; and what the court would have obliged him to, 
had he come before it; for that is the diſtinction: if the 
huſband can lay hold of the wife's eſtate without aid of a 
court of equity, the court will not compel him to do fo 
as they will, where he cannot without ſuch aid-4 which 1s 
the preſent caſe. The ſum is particularly aſcertained, 
and includes both ſhares, as well that which ariſes on her 
ſiſter's ſhare as her original ſhare : and the promiſe is to 
lay out the whole of that ſum ; which therefore, I am of 
opinion, mult be laid out purſuant to the truſt. 


(549) Another queſtion was made as to ſome lands purchaſed 
One under hy teſtator after marriage, but never ſettled, whether they 


f ſhould not be conſidered as a performance of the covenant, 


and ſettle, he was under, to purchaſe land and ſettle on her for life : 


purchaſes jt being inſiſted on as a rule that where one is under cove- 
by him ſhall 


go to make 


(r) 3 Wms. 205. Lord King decreed fo, but did not ſeem to approve 
of the practice, and ſaid, ſometimes it proved inconvenient, but that it 
was too long eſtabliſhed to be over-ruled, 1 Wms, 383. e Was. 639- 
3 Wms. 12, 1 Str, 239. 2 Atk. 417, 
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nant to ſettle lands, or to purchaſe and ſettle, if he leaves it good ſo 
lands in their nature proper (for a reverſion will not do) 1. 4 
which were his former eſtate, and deſcend after his death, pyhold. 
or if he purchaſes, and does not ſettle, it will be conſider- 

ed (unleſs evidence to the contrary) pro tanto, or in the 

whole, a performance of the covenant, and purchaſed with 

that view; not on the head of ſatisfaction but perfor- 
mance : otherwiſe it would cauſe great confuſion in fami- 

lies. This has heen before the court ſeveral times: firſt 

in Wilcox v. Mileor, 2 Ver. 558. Roundell v. Breary, 2 

Ver. 482. Wilks v. Wilks by Lord Harcourt ; and a caſe 044 in 
before your Lordſhip on Mr. Parſons's will: and Took v. Lee v. 
Haſtings, 2 Ver. 97. for which your Lordſbip ſearched the © Aranda, 
regiſter 516, where there was a bond to charge lands of te. 
ioo. with ol. per ann. to his daughters, the obligor died, 

having two manors, without doing it : the court held, that 

one manor (not appearing whether purchaſed before or 

not) ſhould be liable; if that manor was purchaſed after, 

it is very ſtrong. Laſtly Smith v. Deacon, March 26, 

1746, where firſt there was a demurrer, and your Lordſhip 

had a doubt whether Lechmere v. Lechmere had not gone 
pretty far: but was afterwards ſatisfied on the bill of re- 
view, It was an agreement between the huſband and truſ- 
tees. Smith in conſideration of 400. portion agreed to 
convey and ſettle houſes, lands and tenements or a rent- 
charge iſſuing thereout, to himſelt for life, to wife for life 
in bar of dower, to the heirs of his body upon her, in de- 
fault of ſuch iſſue to the right heirs for ever, ſubject to a 
power to charge for younger children. After marriage he 
never made any ſettlement of the land or rent- charge; 
but purchaſed ſeveral little pieces of land, a piece of free- | 
hold of inheritance, another a reverſion dependant on a | 
life: the queſtion was, (() whether theſe purchaſes at dif- = 
ferent times and ſmall parcels, and ſome revetrſions (from 
whence it was argued, he could not intend them in per- 
formance of the covenant) were a performance, or whether 
the covenant ſhould be made good out of his aſſets? Your 
Lordſhip mentioned all the authorities, particularly Lech- 
mere's, and held, that they ſhould he taken as an intended 
performance, and that thoſe lands ſhould be fo ſettled. It 
was objected, that this would he affecting theſe eſtates as 
liens, which would follow them into the haads of purc ha- 
ſers or mortgagees: the anſwer of the court was, that this 


depended on the intent; and the preſumption ſtood, * 
e 


() 3 Wms. 228. 


/ 
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he intended a performance, till the contrary was proved : 
but any act ſhewing he had not that in view, as a mortgage 
or ſale afterward, would take off the preſumption, 


But this was given up on the other ſide 3 as Lechmert's 
and the caſes cited were too ſtrong : that if a perſon, oblig- 
ed under articles to purchaſe, though not to the extent the 
articles require, that ſhall go to make it good, ſo far as it 
can be applied. 


Lord CHANCELLOR. 


It —_ admitted that the freehold eſtates purchaſed will 
be fo applied, they mult be ſettled on the widow for life; 


and afterward as to the purchaſes prior to the laſt will, they 


will paſs thereby; as to thoſe ſubſequent, after the widow's 
eſtate for life the reverſion will deſcend to the heir ; but 
there are ſome copyhold purchaſed by him ; which, not 
being ſurrendered to uſe of the will, in point of law deſcend. 
Theſe cannot be applied to ſatisfy theſe articles. I do not 
know, that on a general covenant to purchaſe the court 
has taken copyhold lands (unleſs ſome agreement for that 
purpoſe) to go to make good articles in this manner ; being 
liable to different tenures and to forfeiture, Unleſs there- 
fore they paſs by the will, they deſcend ; which will de- 
pend on the penning of the will; and bring it to the queſ- 
tion of the charitable uſe ; for if it is ſuch, it will be good 
by way of appointment. Yet I do not know any caſe 
where they have been made good as an appointment for 
benefit of a remainder-man. It depends on this : whe- 
ther there are ſufficient words to take in copyhold lands ? 


They are not mentioned: it is a general deviſe of real and 


perſonal eſtate ; under which deviſe there is no inſtance, 
that copyhold ſhall paſs, if there is freehold to anſwer it ; 
unleſs perhaps for creditor. But it muſt be inquired into 
to know, when theſe copyhold lands were purchaſed, be- 
fore I can determine that. 


Let the Maſter alſo inquire, what freehold were pur- 
chaſed after the marriage ; and let what the teſtator paid 
for them be accepted and ſettled in lieu and ſatisfaction of 
ſo much, of what the widow is intitled to. Let the reſidue 


| be conſidered as a debt on teſtator's eſtate to be laid out in 


purchaſe of lands and ſettled for her jointure 3 the remain- 
der in fee to the two ſenior Six Clerks, not toward the 


cauſe, (a method which has been ſometimes taken) for the 
| | benefit 
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benefit of the perſon, who ſhall appear intitled. Let the 
widow have intereſt at four per cent. for ſuch money as 
ought to have been laid out, from her huſband's death. 


As to the coſts at law, the deviſee is not intitled to coſts Coſts. 
againſt the heir ; for there are ſeveral caſes, where an heir 
at law diſputes a will both in law and equity, and yet ſhall 
have his coſts: and this is a very proper caſe for it. As 
to the widow, I do not think it was improper for her to 
diſpute the will : all parties therefore ſhould have coſts to 
this time out of the eſtate ; but not to give her coſts at law: 
yet I will not make her pay coſts. 
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Peat verſus Chapman, Auguſt 3, 1750, Caſe 216. 
» 


At the Rolls. 1 


ES TAT OR deſired all the reſt and reſidue ſhould be | 
divided between two, That this was a tenancy in | | 
| 


common was Cited Owen v. Owen, 2 March, 1738, before 
Lord Hardwicke. 1 Att. 494. (t) 


Maſter of the Rollt ſaid, this muſt be underſtood to be Deviſe of 
equally divided : and by death of one in life of teſtator, his — | 
moiety ſhould not ſurvive to the other deviſe of the reſidue: gun 2 
but be con ſidered as undiſpoſed of by the will, and divided one in 


among the next of kin, as if no deviſe had been thereof. teſtator's 
life a moi- 
ety undiſ- 
poſed, 


Oats verſus Chapman, Auguſt 6, 1750. Caſe 217. 


ſhould be with coſts to be returned to plaintiff. order for 
allowing a 


demurter, 


Lord Chancellor had a doubt about it; for though a bill funded. 
is diſmiſſed, a decree made, and coſts levied, that decree 
is reverſed on a bill of review or rehearing, though the 
principal is returned, he did not know, that in thoſe or- 
ders of reverſal, the court ever mentioned _ thing of 
colts. The plaintiff was now intitled to his coſts in ſome 
way 5 


(t) x Wms, 700. 2 Wms. 489. 2 Stra. 905. 


CAS Es Argued and Determined 


Bill lies for way; the only doubt was as to the method. The demur- 
— per- rer ſeemed to be allowed on an apprehenſion, there was a 
Ormance 0 2 © 

though a remedy at Jaw by action upon a note in writing: but that 
remedy at Certainly one might bring a bill for ſpecific performance of 
law. any writing; for one may have ſeveral remedies for a deed ; 
| as trover, or detinue; which is indeed partly a ſpecific re- 
medy by delivery up of the thing : but ſtill he may make 

uſe of the greater remedy by ſpecific performance, which is 


ſuperior to that of damages, 


A motion was afterward made, that the coſts ſhould be 
refunded. | x 


Lord Chancellor thought it reaſonable; for that on re- 

4 verſal of the former order, the parties were put into a ſitu- 

( 643) ation, as if diſallowed originally: as on reverſing a decree 
for diſmiſſion of a bill on a rehearing. 


But the Regiſter, being conſulted, ſaying he knew no 
Po. vol. a. Precedent of refunding, Lord Chancellor defired him to fee 
oi, "0:2 what the courſe of the court was on this occaſion : but tho? 


100, no - 
precedent no precedent could be found for it, he ſhould not ſcruple 


being found making one; being agreeable to the practice of this and 


coſts were . 0 
ordered to Other courts, on reverſal of a decree or judgment in law. 


be refund. 
ed 


Caſe 218. Ryder verſus Bentham, Auguſt 7, 1750. 


OTION for an order to pull down certain blinds ſv 
put up as to obſtruct plaintiffs houſes, 


Injuntion Lord Chancellor ſaid, he never knew an order. to pull 
againſt down any thing on motion: it is ſometimes, though rare- 
ſtopping ly, done on a decree. The court will indeed ſometimes on 
lights, motion order the going on to be ſtopped : but the anſwer 


ial di- . 
— coming in laſt night, he deſired it ſhould be moved next 


motion. day. 


When it was argued, that the court might interpoſe in- 
ſtantly by interlocutory order to prevent that, (u) for which 
damages will lie at law, but which are not an adequate re- 
medy. The court will order a building, which is erecting, 
not to be further proceeded in, though not directed to be 


pulled down ; (x) as that might do irreparable miſchief to 
one 


(u) 2 Brown, 65. (x) Such motion muſt be founded on preſcription 
or agreement. 2 Vol, 452 
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one party, if on final hearing the right ſhould be with him: 
and on that ground will not ſtay the working a mine; 
but that is not the preſent caſe ; for by order to reſtrain 


from going on it will be included, that this ſhall not ſtand. 


On aright to a water-courſe or ſalt-ſprings, if one working 
under ground diverts the ſtream, and on motion the court 
1s of opinion, the plaintiff has a right to prevent the inju- 
ry during the hearing ; it will be ordered togo in the mean 
time as before: as his lordſhip held in Lawton v. Latuton, 
which came out of Cheſhire. It is only to keep things as 
they are, till a final determination. 


Againſt the motion. The houſes lie in Leadenhall Street : 
and the cuſtom of London allows the building higher, and 
raiſing new houſes on ancient foundations higher, though 
it does obſtruct another light. Yel. 115. 1 Bul. 115. Gods 
183 and Calthrop 41. in which laſt caſe the cuſtom was 
held good, as it might ariſe on a lawful commencement in 
cities. There is ſome contrariety between the maxims cujus 
ef folum ejus, Sc. and fic utere tuo ut ne alienum leaas : 
o that at leaſt it is a doubtful right: then the court will 
never interpoſe by injunction. But it is not doubtful ac- 
cording to this law, that the defendant has a right to build 
on this ancient foundation. | 


It being agreed, that this muſt be tried, Lord Chancellor 
ſaid, the ſooner the better, and to grant an injunction in 
mean time: and then this ſcaffold ſhould be removed. 
Let the parties therefore by conſent proceed to a trial 
at law in 7 by the plaintiff, for ſtopping up his lights: 
and the defendant to pull down the ſcaffold, or polls and 
boards already raiſed, and be injoined from building or 
erecting, whereby any of plaintiff's lights may be obſtruct- 
ed, till after trial had. 


(544) 
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Caſe 219. Gage verſus Lord Stafford and Furnels, 
Auguſt 7, 175. 


3 AGE brought a bill againſt the repreſentatives of Mr. 
ferred to a Cantillon ; inſiſting that he was a creditor for a ſum 
Maſter, of money ariſing from the ſale of his actions, depoſited in 
Wenne, the ſhop of Cantillon and Hughes bankers at Paris, in 
Game 1720 3 to have an account of that tranſad ion; and that 
matters; What was raiſed out of his actions, ſhould be applied firſt to 
where not. ſatisfy the demands of Cantillon againſt him; the ſurplus to 


himſelf. 


Another bill was brought againſt him by the executors of 
the late Lord Pozvis, inſiſting, that this ſum was duc to 
Gage, and claiming by an aſſignment with a defeaſance. 


Fer defendant it was moved to refer to the Maſter to ſee 
whether both bills were not for the ſame matter, and that 
one ſhould be ſtopped ; which is of courſe where under 
the ſame name; andthe rule holds in this indirect man- 
ner of doing it, which is the ſame in effed, though by 
different perſons, and tends to more vexation than where 
both in the ſame name, as there muſt be different anſwers, 
and the examination in one cauſe cannot be made uſe of 
in another. The aſſignment was only fictitious; granted 
for a particular purpoſe : but if real, Gage has parted with 
his right, and they cannot at the ſame time carry on a ſuit 
as his aſſignees and a ſuit in his name. Ceſtuy que trufl 
cannot ſue in his own name and his truſtee's. The rule of 
the court is, that the ſame perſon ſhall not doubly vex the 
party: and the foundation of both bills is, that the eſtate 
of Cantillon is debtor to Gage; and it is ſworn, that both 
are carried on by the ſame hand, and fame expence, and 
the ſame ſolicitor employed in both. 


(545) Lord CHANCELLOR. 


. Conſider the courſe of the court. If two actions at law 
are brought in the ſame name and for the ſame matter, the 
pendency of one may be pleaded in abatement of the 
other ; but if two ſuch bills are brought, this court takes 
a more particular method ; referring it to a Maſter to in- 
quire whether both are for the ſame matter; and if fo, 
may ſtop the proceedings in the laſt. Another caſe, in 
which the court is warranted to ſtop proceedings _— is 
that 
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that of an infant; as where two bills by different Prachein 
Amies, the court will refer it to ſee, if for the ſame matter, 
and which is moſt for the infant's benefit, and will ſtop the 
other. But there is no other caſe, where the court is 
warranted to do ſo, where the bills are in different perſons 
names. I have indeed a ſuſpicion, that both theſe bills 
were ſet on foot by the ſame perſons for their benefit, and 
at the ſame expence : but it is not every ground of ſuſpi- 
cion that will warrant the taking extraordinary ſteps out of 
the courſe of the court, or the reſtraining a man in a coun- 
try of liberty from ſuing as he pleaſes, unleſs it be within 
the courſe of the court to do fo ; which would be aſſuming 
an arbitrary power, and introducing a way of judging ſum- 
marily, of the merits of the caſe, by referring it to a Maſ- 
ter to inquire into the very merits touching the affign- 
ment; which is a precedent I ſhall never make. Where 
a defendant would not appear, and a ſequeſtration is pro- 
ceeded to, it was very reaſonable, that the cauſe ſhould be 
ſet down, and the bill taken pro confeſſs : yet the courſe of 
the court did not warrant the doing it, till an act of par- 
liament was made. But it appears plainly to me, that 
theſe two bills were not for the ſame matter: they are ſo in- 
deed as to the foundation of the demand; but for a diffe- 
rent equity ; the equity of the executors being founded on 
the aſſignment, which being with a defeaſanee is an aſ- 
ſignment by way of ſecurity, and is not taken notice of 
in Gage's bill. Compare it to other caſes ; fuppoſe a mort- 
gage on a real eſtate, and a derivative mortgage or aſ- 
ſignment thereof is made by the mortgagee * the aſſignee of 
derivative mortgagee may bring two bills to have a redemp- 
tion or forecloſure. I could not ſtop either of thoſe ſuits, 
though carried on by the ſame perſon, nay though the ſame 
ſolicitor employed (which is often done, and properly) I 
ſhould not refer it to a Maſter : yet when the cauſes came 
to be heard, that would be an ingredient in the conſidera- 
tion of coſts ; which the court would order to be paid for 
the vexation, Suppoſe it was at law: (and it often hap- 
pens) a man may ſuppoſe a title in himſelf, to what is re- 
coverable at law; but may be douhtful of that, and think, 
that if he ſhould fail in that action in his own name, he 
may prevail by bringing an action: in name of his truſtee : 
and there is no inftance of the court's ſtopping either of ( 5 46) 
thoſe actions; for one may bring two different actions in | 
two different names to try his chance, on which he can 
recover. So it may be in this court; one may bring two 
bills at his own expence, making uſe of the name of his 
affignor in one; nor can the court ſay, he ſhall be ſtopt in 
one. In that, in which he does not prevail, his bill muſt 
Vol. I. Tt - be 
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be diſmiſſed with coſts; and that is the remedy : bur 
otherwiſe the court would take on themſelves beforchand 
the judgment of the merits, and the title on which it is 
heſt to recover. There being no precedent of that kind, 
the very foundation of the motion fails ; for ſuppoſing 
both brought by executors of Lord Pois, and carried on 
at their own expence, I am not warranted therein, unleſs 
enabled by another authority: and when you can ſhew me 
an act of parliament for that purpoſe, I will do it. 


Cafe 220. Garth verſus Sir John Hind Cotton, Augu/t 10, 


Ante 524, 
476, 264. 


3 Atk. 751, 


might be dangerous. Let it therefore be ſpoke to again 


17 50. 
Lord CHANCELLOR. 


LTHOUGH I have taken a great deal of pains, 
| I cannot yet form an opinion from an apprehenſion 
of breaking in upon the rules of law, or eſtabliſhing a dan- 
gerous precedent in a court of equity. The caſe is admit- 
ted to be entircly new. The ſtrength of the arguments 
for the plaintiff is on the authority of Pye v. Gorge, and 
Manſel v. Manſel, where the court has conſidered truſtees 
to preſerve contingent remainders as truſtees to all other 


purpoſes ſo as to be affected by breach of truſt and all the 


conſequences : and therefore if they have been negligent 
in not bringing a bill to reſtrain the waſte, it ſhould not 
turn to the prejudice of the remainders, when in eſſe. But 
it deſerves to be conſidered, whether they have any truſt 
to preſerve the timber; becauſe their legal eſtate is not at 
all for that purpoſe ; being only an eſtate pour auter vie; 
by which there is no intereſt in, or power over the timber; 
and which is at an end, as ſoon as the firit tenant for liſe 
dies. It is ſaid, they might bring a bill for injunction to 
ſtay waſte, before the contingent remainders veſted ; and 
Jam of that opinion: but I do not know, that ariſes out 
of their truſt for the timher. It is a bill by amicus curie ; 
as in a bill on behalf of an infant in ventre ſa mere to ſtay 
waſte, Till the eſtate attaches in poſſeſſion, they have no- 
thing to do with the timber, If indeed there is a forfeituie 
for the firſt tenant for life, they would have a right to the 
ſhade, Ce. but nothing to do with it during the life of te- 
nant for life. This is no opinion ; but only my doubts 
from the breaking in on the rules of law on one hand, and 
on the other the laving down a precedent in equity which 


next 
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next term. I can find no caſe where the court has preſerv- 

ed the timber, though cut down by wiong, for benefit 

of the contingent remainders. In J/hitfield v. Buet it ( 547) 
was not by accident, but by wrong; and though Peer 
Williams has not mentioned, whether there were truſtees to 

preſerve, c. I have looked into it, and find, there were. 


Michaelmas Term 1750, it was argued again. 


For plaintiff. The bill is againſt the defendant only ſo 
far as he has been benefited himſelf by agreeing to this act, 
which is a detriment to the plaintiff's inheritance. The 
caſe is new in ſþecie, but the court will go on the general 
principles of law and equity. The whole merits depend 
on two points, firſt, whether on application by the truſtees 
at the time of agreement the court would have reſtrained 
them both, the tenant for 99 years from cutting by licence 
of the remainder-man, and the remainder-man from | 
coming upon the eſtate by licence of the tenant ? Next, if | 
ſo, whether ſatisfaction ought not to he decreed for that 
at, when done, which the court would have prevented as 
againſt conſcience ? 


As to the firſt : To ſhew that the court would have done 
ſo, it is neceſſary to ſtate the notion of juſtice eſtabliſhed 
as to preſerving timber, houſes, mines, and other things 
capable of being in fa& ſevered from the inheritance, and 
which yet are part of it in notion of law, and conſidered 
as annexed, There are but four caſes, in which a court 
of equity interpoſes to preſerve an inheritance entire: 
Firſt, where there is no legal remedy whatever, that ex- 
tends fo far as to anſwer the intent of the ſettlement, under 
which all claim, and from which intent it is clear, that what 
is doing is wrong. This holds, where tenant in tail apres 
poſſibility, Ic. or wife tenant in tail ex proviſione viri, 
goes to pull down houſes or commit deſtruction. No acti- 
on of waſte or of property can be brought, yet this court 
will enjoin 3 Abrahal v. Bubb. 2 Sho. 96, and Cooke v. 
1 Eg. Ab. 400; becauſe the manſion houſe is ſettled 
as well as the reſt ; and this tenant in tail apres, &c. is 
but tenant for life, who could not do it though he was ſo 
without impeachment of waſte. This is the moſt ancient 
juriſdiction of equity: in the time of R. 2. Moor 554, 
and ſeveral precedents in H. 8. and . 6. but fince the 
caſe of Raby ca'lle it is eſtabliſhed. There was tenant 
without impeachment of waſte, (which fince Lewis Bowles's 
caſe gives leave to commit waſte) yet would not this court 

Tt 2 ſuffer 
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ſuffer it, becauſe contrary to the form of the ſettlement, 
though there was no legal remedy. On the ſame principle 
have been caſes as to an avenue in a park for ornament or 
ſhelter. Secondly, where there is a temporary impedi- 
ment to the remedy at law, ſo that the act is at the time 
diſpuniſhable, equity interpoſes : as where there is an in- 
termediate tenant for life, the remainder-man of inheri- 


| tance cannot bring an action for waſte by the firſt tenant 
3\ for life, for the ſake of the preſervation of the innogent 


(548) 


remainder for life. 2 Jil. 301. It is not ſo if it was a 
remainder for years, and it would not be deſtroyed by the 
action. But a ſtronger caſe is of an eſtate for lite, remain- 
der for life without impeachment of waſte, and with power 
to commit waſte ; both agree to commit waſte ; and though 
diſpuniſhable at law, yet this court would enjoin, on the 
rinciple that it was an injury to the inheritance, although 
it was a bare contingency whether it wopld be a prejudice 
to the owner of the inheritance or not; which was Lady 
Evelyn's caſe, So in Fleming v. Fleming, though no re- 
medy at law. The third caſe where there is a remedy in 
equity only, is, where a perſon, who may be conſequen- 
tially injured by the waſte, from the weakneſs of his eſtate 
has no remedy at all at law : as where tenant for life, re- 
mainder for life with or without impeachment of waſte, 
remainders over ; on the bill of remainder for life, the 
court would reſtrain the firſt tenant for life from commit- 
ting waſte : Darrel v. Chamnys. If guardian of infant 
tenant in tail cuts down the whole timber, the court will 
not on application of the remainder-man enjoin ; which 
was Savil v. Sauil ; although the infant there was very ill, 
and did die, before he came of age: but if done in ſuch 
a way as to be to the prejudice of the infant himſelf, on 
application of the infant the court will judge, what is for 
his benefit. The fourth, and moſt material to the preſent 
caſe, is where new limitations are introduced and allowed 
by law and courts of juſtice, ſince the time that all the 
doQrine about waſte was ſettled. Since the ſtatute of 
Gloceſter courts of law cannot adopt their remedy to a new 
purpoſe : then the court interpoſes on the foyndation of 
juſtice, and on the principle that, this new ſort of limita- 
tion being introduced, it muſt be protected in all its con- 
ſequences, becauſe the limitation itſelf the law allows. 
xecutory deviſes and ſpringing uſes exiſted not before the 
time of King Hen. 8. : then none of the rules at law con- 
cerning waſte can be applied to them; and any man, 
having a fee ſubject to be defeated on contingency, may 
in point of law, pull down houſes, and cut down all the 
timber 


in the Time of Lord Chancellor HARDwWIC Ex. 


timber: no legal remedy, as action of waſte or rrover for 

the timber, lics ; nor a prohibition : but in equity there is 

a remedy. In Litton v. Robinfon, the inheritance being 

ou over to the daughters on contingeney, your Lord- 

ip thought the intent was, that the whole and every part 

of the inheritance ſhould be preſerved to wait that contin- 

gency : and that a bill may be brought for infant in ventre 

to ſtay waſte ; the ſtatute of King William having declar- 

ed him capable of taking; that is, preſerved 4 contingent 
remainder to him ; yet that infant has no legal remedy ; 

nor after his birth can he bring trader. This court then 
interpoſes, becauſe the law does not. When the legal re- 

medy about waſte was eſtabliſhed, no fuch thing was 

known in the law, as a contingent remainder, which 

might not be deſtroyed by the tenant for life, and firſt 

owner of the inheritance. It was of no value at all, and 

then why ſhould part be preſerved ? Which was the ground 

of the determination in Ua v. Udall, and 1 Rol. Ab. ( 5 53) 
119. This limitation being for years could not then exiſt 
at all, as there muſt be a freehold to ſupport the contin- 
gent remainders: but it is now allowed; being introduced 
at the time of the troubles about 1640, by Sir Genfer) 
Palmer, who invented it for preſervation of contingent re- 
tiiainders : but no legal remedy is adapted to it. The 
court then will act on the ſame principles as in executory 
deviſes, which ate very like this, being a limitation to 
to ariſe on contingency. Where indeed there are no 
truſtees to preſerve, &c. this court would not grant an in- 
junction to ſtay waſte againſt tenant for life, and firſt 
owner of the inheritance, who by the rule of law may, 
notwithſtanding the contingent remainders, do what they 
will with the whole eſtate, and then may with part of it | - 
this court not relieving againſt a general rule of law. Bu 

now ſuch truſtees are allowed and approved of, they muſt 
execute this truſt, according to the different remedy the 
conſtitution allows, to preſerve every part of it : fo that 
if tenant for life levies a fine, his particular eſtate is for- 
feited ; they ſhall enter : but though they do not, their 
right of entry ſhall preſerve all the contingent temainders. 
15 he fells timber, there is no temedy at law; they muſt 
apply to this court; and it is eſtabliſhed, that on an execu- 
toty deviſe, this court will intetpoſe. But they are more 
emphatically intitled to this here : for the very purpoſe, 
for which they have ar eſtate for life, is to preſerve the 
contingent eſtate afterward to ariſe ; this court conſidering 
it as an executory truſt : ſo that if they had brought a — 
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both would have been prevented; becauſe both were doing 


an injury; the owner of the inheritance in cutting down 
before it was his day; as in Evelin's caſe ; and it would be 
of very extenſive conſequence, if a court of equity ſhouid 
not interpoſe, when there is no legal remedy adequate. 
A right without a remedy is a ſoleciſm: this court finds 
one, as in caſe of infant  ventre, of executory deviſes, 
and where there arc temporary impediments. If on ſuch 
bill by the truſtees, the court would not reſtrain, the ar- 
gument muſt he given up. None but the truſtees could 
apply ; for though any one may file a bill in name of an 
infant in ventre, conſidered as having exiſtence in many 
caſes, it is not ſo here: but the truſtees, who have a foun- 
dation to go upon, as having a remainder themſelves pre- 
judiced by this act, can alone apply. 


If then the truſtees, though ignorance or neglect did 
not bring ſuch bill, the ſecond conſideration ariſes, whe- 
ther ſatisfaction ought not to be made now ? Should this 
court ſay, they only enjoin, there is no adequate remedy ; 
for it might be then done by ſurprize. Lord Barnard was 
not only reſtrained, but obliged to make ſatisfaction and 
reſtore, on the principle that the court would have prohi- 
bited him, and that complete juſtice could not otherwiſe 
be made, Where trees are cut down ſpecific ſatisfaQion 
cannot be decreed : it then is only by way of compenſation, 
by damages. A hill to ſtay waſte draws after it an account 
of the waſte committed: if the injunction is diſobeyed, 
an attachment would iſſue: the terms, on which the court 
would ſuffer the contempt to be cleared, would be on pay- 
ing coſts of the contempt, and making ſatisfaction as far 
as could be; for the commitment is only a mean, and 
otherwiſe no one would value riſking the contempt. It is a 
maxim, that neither infant or perſon unborn can ſuffer by 
lacheſs of truſtee, or of the perſon who ought to act: but 
the doctrine contended for would put their ate in the 
power of theſe truſtees. If truſtees join in deſtroying 
contingent remainder, it would take effect at law; but 
this court would ſet it up again; and if it got into the 
hands of purchaſer without notice, would make tenant for 
life, and every one who joined, make ſatisfad ion. If in- 
deed the trees were blown down, or cut by wrong or treſ- 
paſs, without permiſſion of the owner of the inheritance, 
the property would ex neceſſitate be the defendant's ; as it 
cannot be in abeyance, and the ſeverance was without de- 
fault: there would be nothing, of which this court can lay 
hold againſt his conſcience. Whitfield v. Bewit, 5 — 1 

. 144. 
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P. Vill. is no authority in the preſent caſe. On ſearching 
the regi/ter it appears indeed, that there were truſtees: but 
the court did not go on that: the objection was not taken, 
nor did the argument proceed on it. If no ſatisfaction 
can be obtained for this, timber may be deſtroyed and 
mines opened on every eſtate contrary to intent of the 
makers of the ſettlement, and of every bne intitled under 
it, _ firſt owner of the inheritance, who may deſtroy 
the whole, or work the mines barely on conſent of a com- 
mon farmer for life by colluſion with him, or ex vi if he 
does not agree: an action for the loppings and ſhade could 
be only brought by the tenant ; which it would be worth 
while to pay on a wooded eſtate. There are few eſtates in 
England which are not let for years ; and the firſt owner of 
the inheritance (although his remainder is very remote) 
may, by joining with ſuch tenant, ſtrip the eſtate ; for 
treſpaſs or waſte cannot be brought againſt him: this argu- 
ment ab inconvenients is the ftrongeſt at law as well as 
equity. As therefore the law allows theſe contingent limi- 
tations to be made and preſerved, and moſt lands in the 
— are ſo ſettled, and the intent of the parties is to 
reſerve the timber as well as the reſt, and as there is no 
legal remedy, this court will find one; which will not be 
equate, if ſatisfaction is not made, after the a& is done. 
This therefore is not a particular caſe, but a very general 
and univerſal one. | . 


For defendant was cited Claxton v. Claxton, 2 Ver. 152, 
and Aſpingal v. Lee, 2 Ver. 218, and that if the partics 
were diſabled from ſevering the timber, it might be kept 
too ga the eſtate, and reſt in ſuſpence for ſeveral years 


to the detriment of the public. 


Lord Chancellor took further time to conſider of it; and 
Sir John Hind Cotton having died pending the ſuit, and 
the cauſe revived againſt his repreſentatives, his Lordſhip 


gave judgment 5 Feb. 1753. 


The foundation of the plaintiff's equity depends on the 
truſt to preſerve the contingent uſes. There was a plain 
fraud in the agreement to injure the contingent remain - 
ders: there is a privity between the tenant for years and 
remainder-man, the tenant for years being a Fiduciary. 


Four queſtions are to be conſidered. Firſt the intent of 
limitations to truſtces to ſupport contingent remainders ? 


Second, what eſtate they take at law, and what 2 
they 
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they may bring? Third, the nature and extent of the traſt 

in equity? Fourth, how charged in equity for breach of 

Riſe ang truſt? As to the firſt queſtion, they took rife from Chun- 
intent of leigb's caſe, 1 Co. 120, and Archer's cafe, 1 Co. 66: but 
truſtees to not in practice till the uſurpation. The diſpute in Chud- 
preſerve  leigh's cafe was the power to deſtroy contingent uſts, de- 
— fore ceſtuy que ue was in being; it was not determined, 
ders, that the conveyance by refny que afe for life would bar the 
contingent remainders, but it was afterward determined in 

Ardher's cate, very properly ſet forth by Poflexfen in Hates 

v. Rifley. As to the ſecond, it was a queſtion, whether 

they took any eſtate or only right of entry: but it was fet- 

tled in Cholmiey's caſe, 2 Co. <1 4. fo is 41 E. 3. and Fitz- 

— "ud mY herbert; and Duncomb v. Duncomb, 3 Lev. 4 37 „ which 
a right of laſt was the firſt cale, where a limitation to truſtees came 
entry. in queſtion, If then it was fo ſeltled upon a limitation for 
life, it is ſtronger after a limitation for years ; as was well 

urged by Lee, Chic Fu/trcr, in & ith v. Portbarp, Michari- 

mas 14 G. 2. They have therefore in law an intereſt in 

the timber by the enjoyment of it in the tenant for years: 

but they could not bring waj/te at common law, and the 

ſtatute of Glouceſter gives it only to thoſe who have intereſt 

in the inheritance. Thirdly, theſe truſts are to de con- 

ſtrued in the moſt Hberal manner agreeable to natural juſ- 

2 Wil. 673, tice 3 as in Manſel v. Manfel. The deſtruction of timber 
Conſtrued or mines may more affect the inheritance than any other. 
liberally, It is ſaid, they cannot bring a bill to ſtay waſte, they only 
May Dws dan enter: but that is preferving the ſhell, and not the 
ge be, kernel. The words comprehend all remedies in law and 
fore con- equity; for equity being now part of the law of the king- 
tingent uſes dom, is comprehended. They may bring a bill to ſtay 
8 waſte before the contingent uſes come i . Dayrell v. 
in Ventre, Ghampneſs, = Ab. 400, their truſt affects their conſcience, 
"The ſame bill may be for an infant in wwrre, which is 
ſtronger, Maſgravr v. Parry, 2 Ver. 511. Therefore the 

truſtees might have brought this bill in this caſe; if ſo, the 

( — 56) parties would be diſcharged = apon the terms of making 
2 ſatisfaction in damages, to be laid up till the contingent 
: uſes ſhould come 1» eſſe. As to the fourth, in Pye v. George, 

7 Wil. 128. Nich. 1910, truſtees joining in deſtroying contingent re- 
1 Wit. 359. Mainders is a breach of truſt, and the eſtates created are 
cited, Eq, void. Tippen v. Piget, Mich. 1713; and Manſel v. Man- 
Ab. 385. ſel, the truſtees ſhafl be obliged to make a recompence, and 
* the alience reſtore the eſtate. The difference here is, there 
Jes *. is no poſitive act, hut only a lacheſs in not bringing a bill 
rs Few for injunction: but they, who have profited by the de- 
a breach, ſtruct on, ure not excuſcable. Notice of the truſt rakes 
: the 


in the Time of Lord Chancellor HAXDbwick x. 


the lacheſs of the truſtees to affect them; and notice of f nable 

the truſt affects the alienees; therefore as in alienation with and lience 

notice, a reconveyance is juſt, ſo here though before the with notice 

contingent remainder-man be in rerum natura, and had affected. 

no jus in re nor ad rem. The objection for the defendant, 

that the limitation to the truſtees does not alter the power 

of tenant for life, aſſumes too much. The invention was 

to abridge the legal rights of tenant for life, and of the re- 

mainder-man to take a ſurrender. According to 2 Wil. 

240, and Aleyn 82, the right in law is, that as ſoon as 

they are ſevered, the veſt in the remainder-man, and 

trover lies; but this was a colluſion with the remainder- 

man. Where a legal right is acquired by colluſion, this 

court ſhall enjoin or give a recompence. I will adhere, as 

far as I can, to the rule eywitas ſeguitur legem ; though till 

the remainder is veſted, no action of waſte lay, yet a re- 

medy is given. Pages caſe, 5 Co. 76, b. and if the eſtate | 

be diveſted, and afterward reveſted, he may bring waſte, —— ox 

1 ſyſt. 356. a. The ſucceſſor of a biſhop may maintain equity, 

waſte, for waſte after death of his predeceſſor, when the where not 

freehold is in the King. Fitz. N. B. 1 Inft. 356. a. it may at law. 

be faifl, this is by the ſtatute of Maribridge; but I hold it 

not: and fo ſays 2 Inf. 151, 152, and 29 E. 3.15 b. 2 H. 

4. 2 Rol. 4b. 824. A court of _ has gone further in 

reſtraining waſte than the law. oor 5 54. 1 Rol. 46. 

377. 1 Fer. 23. 2 Sho. 69. 2 Freem. 54, 55, 278. 
brahal v. Bubb, and a ſtronger caſe of Lady Evelyn there 

cited. On the ſawe foundation I determined Fleming v. 

Fleming, 19 July 1744, and Robinſon v. Litton, 12 De- 

cember, 1744, went further. It is objected, that no re- 

compence will be decreed upon a bill now brought for an 

account, and the caſe of Jeſus College v. Bloom, 19 No- 

vember, 1745, was cited; but that is widely different from 

the preſent ; and 2 Wil. 240, is cited: the diſtinction 

arifes from the colluſion between the remainder-man, and 

tenant for years. As to the length of time, no lacheſs in The fame 

the plaintiff, and the law gives waſte: after a meſne re- eſtate after 

mainder-man is dead; beſide the plaintiff ſubmits to what e. 

is in the anſwer. An objection occurs to me, that there 

is a recovery, which has altered the remainder. I admit 

1 Infl. ſays, regard is to be had to the continuance of the 

reverſion in the ſame ſtate : but there is no new uſe creat- 

ed; and it was determined to be the ſame eſtate in Lord 

Derwentwater's caſe, and Abbot v. Burton, 2 Sal. 590, Relief in 

and in another caſe, Hil. 16 G. 2. affirmed by the Lords, equity, 

In this caſe the plaintiff is intitled to the ſame relief; — 26 


although the remedy at law ſhould be extinguiſhed. There ,,,, ,... 
are ſond, 


* 


Ante cited, 
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are many inſtances, where a court of equity has relieved 
in caſes, where the action dies with the perſon. Before 
the ſtatute of William and Mary there was no remedy at 
law againſt executor of an executor for a devaſiavit, yet a 
court of equity did this before. Price v. Morgan, 2 C. C. 
217. and the caſe of Eaton College, 1 C. C. 121. and 2 Med. 
In cafes off 293, 294. In all caſes of fraud the remedy never dies 
fraud, they with the perſon, but will follow the eſtate of the party lia- 
dies not ] ble to the demand. Here the will appearing on the face 
with the of the articles proves they had notice: and therefore it 
perſon, was a fraud with the remainder man. Arguments ab in- 
convenienti have been urged : but thoſe on the part of the 
defendant are not ſo great as thoſe on the other fide. 
Fermor's caſe, 3 Co. 79. truſtees to preſerve contingent 
remainders, are a proper medium between perpetuities, and 


too great licence of power over eſtates. 


Decree for the plaintiff. That the defendant ſhall pay 
the ſum in his hands, as appears by bis anſwer, but without 
intereſt further back than the time of filing the bill, 


N. The judgment ex relations. 


* 


A TABLE 


A 


Ti 


B 


E 


OF THE j 


PRINCIPAL 


MATTERS. 


— 1 222>>FFZJDYBY DICE CEEEEEEEtrr—_ 
ABATEMENT. will and his death; one lega- 
cy being ſo near in value as 
BATEMENT and revivor. that it would defeat the reſt. 
A Page 180 . It might be otherwiſe if it oc- 
queſtration to compel perfor- caſioned only abatement in 


mance of a decree, abated by 
the death of the plaintiff. 182 
As alſo the ſuit abates, a farther 
act being neceſſary : ſo that a 
bill of revivor muſt 
ſub. et fa. as the decree was 


not ſigned and enrolled, ibid. 


Fieri Facias not abated by death 
of plaintiff ; the right being 
veſted. Otherwiſe of an ex- 
tent, where a liberate is neceſ- 
ſary. So of a ſequeſtration, 
becauſe a farther act is ne- 


ce ſſary 183 
ABEYANCE. 
Where the inheritance is in 
aheyance. 177 
Sce PoWER. 
ACCOUNT. 


Account directed of teſtator's per- 
ſonal eſtate at making the 


be, no 


proportion. Page 2 32 
Where an account was not ſet 
aſide or opened, on new diſ- 


covery 297 
ADVANCEMENT. 


Aliment by a parent to a child is 
no advancement ; but where 
after marriage the child was 
charged with it as a debt on 
the father's will, : 

Advancement on the ſtatute of 
diſtribution or cuſtom is juſt 
the ſame. ib. 

Bond by a father on marriage of 
his ſon, given to the ſiſter for 
money advanced by her to her 
brother; the ſon pays the in- 
tereſt during father's life, and 

a2 a month atterward; this is 
notwithſtanding an advance- 
ment for the ſon, and a debt 
on the father's eſtate, not — 


„ 


% 
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be indemnified by 
but it would be otherwiſe be- 
tween ſtrangers. Page 67 
Sons by a reaſonable conſtructi- 
on of their father's will, inti- 
tled to their legacies intended 
as portions or an advancement 
tor them, at twenty-one ; tho” 
the words did not warrant it, 


Father having a legacy left to his 
daughter, gives her more on 
her marriage; on acquieſcence 
during his life, the legacy not 
to be demanded, 501 

Sce allo CusToM or Loxpon, 
AND MARRIAGE. 


AGREEMENT. 
The bare atteſting à deed as a 


witneſs, will not create a pre- 
fumption of knowledge of the 
contents, fo as to affect with 
any fraud. But if there is 
knowledge of the contents, 


ſigning as a witneſs is a ſuf- 


ficient ſigning within the ſta- 


2 
tate of frauds to bind, though Grant of annuities duting life o 


not a party thereto, 
Agreement if reaſonable and to 
ſettle family diſputes, and no 
unfair advantage, not to be ſet 
aſide becauſe the party was 
drunk, or paternal authority 
exerciſed | 19 
Agreement not ſigned by one 
party, where binding. 
Agreements mutual. 
Specific execution of agreement: 
| 22 
Caſes out of the ſtatute of frauds, 
22 
Specific performance of agree. 
ments; in what caſes decreed. 


* wiſe appeals and prays time 


* 


Voluntary a 


the ſon, Agreement relating to diſtributi- 


on of perſonal eſtate ſet aſide, 
though ratified: the value 
appearing to be greater than 
was known at the time of 
agreement. Page 40 
by a huſ- 
band, is good againſt his ex- 
ecutors, though not againſt 
creditors. 53 . 


Sce alſo Copicix, LuxarTaic, 


MakRlAex, SETTLEMENTS · 
BEFORE AND AFTER MAR- 
RIAGE,PAROL AGREEMENT, 
PLANTATIONS, 


ANNUITY. 


Legacy paying an annuity ; e- 


gate dies in life of the teſta- 
tor, the annuity ſtill ſubfiſts, 


141, 
Owner of a charge on an Eltate ; 


lets it run in artear cight 
ears; not to be preſumed ab- 
lutely releaſed, or intended 
to prejudice the remainder. 


J. 


grantor in ſatisfaction and 
diſcharge of a debt, with pow- 
er to repurchaſe and redeem 
the annuities ; held part of the 
perſonal eſtate of the grantee. 


402% 
The court leans againſt a cb 


tract for liberty to repurchaſe, 


825 where made at the ſame time 
87/1 with the grant, and endeavours 


to make it a redemption. 405, 
e alſo INTEREST, PowEsR, 
SATISFACTION. 


ANSWER, 


do 


to anſwer ſeparate from her 
huſband, who lives abroad, 
and ſhe has an order for that : 
the court will not afterward 
ſet it aſide, Page 384 
WP here defendant's anſwer in 
© another cauſe may be read. 


Sce JURISDICTION. 


nh APPEARANCE. 
Appearance ſalves error in meſue 
proceſs only. 3 
Appearance by wife without 
Huſband may be good. ibid. 
One defendant not appearing, 
the whole line of proceſs 
againſt him is equal to the 
proceeding to outlawry at 
common law ; and there may 
be a decree againſt the other 
. defendants who appeared. 395 
* See JuRIsDICTION. 


APPRENTICE. 


See MasrzR AND SERVANT. 
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Marſhalling aſſets by letting m- 
ple contract creditors come in 1 
place of a ſpecialty creditor, © 
can be only where the ſpeci-?} 


alty creditor has a remedy /)/,* 


againſt the real and perfonal -_. . 
aſſets of the debtor deceaſed, © ©, 
whoſe aſſets are in II FE: 
age 311 Ag 
Deviſe of 100). to a 5 to L 
be paid by the executor in 2 
month atter death of the wi- 
dow, to whom the real eſtate 
was deviſed for life, and atters. 
ward to the fon, the executor. 
in fee; appointing two truſ- 
tees or overſcers to ſee the will 
performed. On deficiency of 
aſſets, the real charged with 
the 100d, 500 


ASSIGNMENT. 
A. borrows money of B. and 


es him a draught upon a 
fand due to A. out of the ex- 
chequer, and becomes bank- 


rupt ; this is an aſſignment 


4 ** thereof to B. for valuable con- 

J ASSETS. ſideration which ſhall prevail 

againſt the general aſſignees 

E of intereſt for a legacy under the commiſſion of bank - 

an executor from time to ruptcy. 332 

time, ſhall be evidences of a- Aſſigument of the bond by the 

ſets ; not ſo of a ſingle in- obligee, not to be inſiſted on 

4 N ſtance of payment of intereſt. by the ſurety who pays the 

| 75/2 money. 339 
Marſhalling of aſſets. 110% 

The court aims at equity of ſa- ATTORNEY. 

tisfaction in adminiſtration of 

Y aſſets. 212 Attorney on ſale of an eſtate, 


Upon a future demand out of af , not diſcloſing to buyer an in- 


ſets, the executor will be 


obliged to ſet apart the 


cumbrancc, liable to make 


fund.” 4 ſatisſaction; which is diffe. 


283, tent from diſcloſing the ſecrets 


and 


_ . 


* 


# 
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* 
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and circumſtances of his cli- 
ent. Page 95 


AUTER DROIT. 


No ſet off allowed, where the 
demand is in Auter Droit. 
208 


BANKER'S NOTES. 


Notes payable to A. or bearer, 
and ſaid by A. to be loſt ; and 
a bill ſeven years afterward by 
the repreſentative of A. inſiſt- 
ing on payment, but no affi- 

' davit of the loſs, nor offer of 
- " indemnity : the plaintiff muſt 
be left to an action at law. 341 
Where affidavit of the loſs is ne- 
ceſſary. 345 
Difference at law upon the loſs 
of a bond or note. ibid. 


BANKRUPT. 


Payments made without fraud by 
A. after a ſecret act of bank- 

' ruptcy, and before the com- 

miſſion, being recovered at 
law in indebitatus aſſumpſit b 
the allignees ae . i 
ſhall in this court be relieved 
as to payments made by him 
to J. within the ſame period, 
and ſhall be allowed the ſame. 


againſt general aſſignees under 
the commifſhon. Page 348. 

See A85IGNMENT, CREDITORS, 
PARTNERSHIP, STATUTE of 
LimiTATION- 


BARON and FEME. 


Wife may, by bill with her huſ- 
band, appoint her ſeparate 
eſtate for his debts. 16 

Sce alſo FEMEH Coverr, In- 
FANTS, MOR TGAGE, POWER, 

SgepARATE MAINTENANCE. 


BILL of INTERPLEADER. 


Affidavit to bill of interpleader 
need not ſwear that it is at 
plaintiff's own expence. 248 


BILL of REVIEW. 


Bill of review on new matter, 
ſince it could have been made 
uſe of in the former cauſe; 
with a probability of being re- 
levant. ; 439 


BOND. 


Bond by A. in 1720, for payment 
in ſix months after his father's 
death, if he ſurvived, other- 
wiſe to be void: the father 
then 70, dies in 1731, A. in 
1734: no relief except againſt 
the penalty: no proof of im- 


327 
Aſſignees overcharge meſne acts 

by relation. 
Mortgagees of goods, c. per- 
mitting bankrupt to continue 


- 


poſicion though ſuſpicious cir- 
cumſtances in it. 122 


32 Aſſignee of a bond takes it ſub- 
50 2 ject to all equity: but time, 


Sc. may vary it. 


| 123 
in poſſeſſion, order and diſpo- Bond, c. ex turpi cauſa ſet aſide? 


ſition, have no ſpecific lien 


as to creditors 3 but the ſame 
| proviſion 


A TapLz of the Painciyatl MATTERS. 
proviſion being made by the codicil after the act deviſing 


% Will. O. as to executor or the ſame lands to the ſame 
refiduary legatee? Page 254 truſtees and to two others to 

Bond given as a reward for uſing the fame charity, making al- 
influence over another's eſtate terations in other parts of the 

for henefit of the obligor, de- will, confirming the reſt, and 


creed to be delivered up with- declaring the codicil to be oe 


out coſts, 276,, nexed, Cc. to the will. The 
Bonds in fraud of marriage deviſe to the charity is void 
agreement, ſet afide on public Page 178 
policy. 27% Deviſe of money to be laid out 


- + See ADVANCEMENT, ASSIGN- in an annuity to a miniſter to 
MENT, Crevirou#s, Elgec-  preachan annual ſermon, and 
ion, Goops and Cuar- keep a tomb- ſtone and inſerip- 
TELs, MarRiaGs Bao- tion in repair, and to a cor- 
CAGE, MORTGAGE. poration for keeping account 

| thereof: a charitable uſg,, and + 

void by the ſtatute, / 21 

CHARITY. Where the crown may direct the 


uſes of an impropriate charity. _ 


Information for a charity not diſ- 53 


miſſed, but the right ſettled. See alſo Col TEE, Cor v hob, 
e ee, 43 CourTof Crancear. 


WW 


The rule that an information 
for a charity is not to be diſ- CHILDREN. 

4 miſſed, but there muſt be a 
decree for the eſtabliſhment of Intent of declaration of truſt to 
the charity; holds only in provide for the ſeveral ſtocks, 
caſes of private charities, not and at diſtance of time : chil- 
here fpupded,by "ay 2 to iſſue in Lon 
Nomination of a maſter to a cha- Extent of the word children. 201 
rity ſchool, not like the pre- To give right of repreſentation 


| ſentation to a living. 80 no occaſion for veſting in the 
_Legac to A. and B. they are anceſtor. 201 

* m e executors, and land de- Taking per capita and per flirpes 
| viſed to C. paying oo. to at the ſame time. 202 


the executors; the reſidue to See ApvANCEMENT, CusTom 
2 charity. This 1000. Fa, of Lonpon, Issux, Leca- 
charge on the real eſtate, cy,Orpranace, YOUNGER 
which by the mortmain act is ;CHILDREN. 
not well diſpoſed, and reſults⁊ 
to the heir. 108 CHOSE in ACTION. 
Deviſe before the mortmain act, 
2 Set lands in truſt for a charity; Cho in Action is aſſignable in 
| | equity 
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equity; and no particular 
form required. Page 332 
Choſe in action or poſſibility 
aſſignable in equity. 391 
Sce Gigops and CHATTELS- 


' COAL MINES. 


Account of profits of coal mines 
not decreed without ſhewing 
poſſeſſion : the bill retained, 
with liberty to bring eject- 
ment. +=" 


CODICIL. 


Difference between a codicil and 


a ſecond will. 187 
Where a codicil is a republica- 
tion of a will. 442 
No preciſe form neceſſary there» 
to. ibid. 
Need not be indorſed or annexed 
to the will. ibid. 
Where a codicil is a republica- 
tion ſo as to paſs land purchaſ- 
ed after the will : if the codi- 
cil related only to perſonal 
eſtate. Ou. 
Articles to purchaſe, before a co- 
dicil, to be executed after, 
Sce WiLL, LEcacyr. 


COLLEGES. 


Information lies not here as on a 
eneral charity, to call col- 
_ to account as to the elec- 


ff 2 tion of members, or applica- 


tion of the profits. 78 
Collegiate bodies compellable to 


execute a truſt as a private 
perſon, and though the bill is 
468 

{ 


not brought recently. 


How far a deviſe to a college is a 

charity. Page 537 

See FgLLOWSHIP, PRESHNTA- 
TION, V1stiToRS. 


COLONIES. 


See PLANTATIONS. 
CONDITION. 
Sce Hz ix. 
CONDITIONAL LIMITA- 
TION. 


Deviſee on condition of giving a 
releafe in three months after 
teſtator's death, if not, to go 
over, dies in life of teſtator : 
the land ſhall not deſcend to 
heir at law, but go to deviſce 
over, it not being a ſtrict con- 
dition but a conditional limi- 
tation. 420 


CONSTRUCTION OF 
WORDS. 


See Worbps. 
CONTINGENT INTEREST. 
Contingent intereſt tranſmiſſible. 


| 47 
Contingent intereſt will go to 


the repreſentative, 237 
CONTINGENT REMAIN- 
DERS. | 


Contingent remainder upon an 
executory deviſe, Profits un- 
diſpoſed deſcend to heir at 255 


2 
Contingent 
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Contingent remainders ſupport- 
ed, tho' no truſtees to ſupport, 
inſerted. Page 269 

Riſe and intent of truſtees to 
preſerve contingent remain- 


ders, 555 
They have more than a right of 


entry. ibid, 
Conſtrued liberally. ibid. 
May bring a bill to ſtay waſte be- 
fore the contingent uſes come 
in eſſe. ibid. 
So for infant in ventre. ibid. 


Joining to deſtroy the remain- 
ders, a breach, and liable; 
and alience with notice affect - 


ed. 556 
See SuxRvIvoxs Hi, Tenant 
for LITE. 
CONTRACT, 


Equity relieves againſt uſurious, 
but no other illicit contracts 


319 
Contracts expounded by uſage 
in trade. 450 
Contracts on riſk taken as at 
time of agreement. ibid. 
Offers of compromiſe where ma- 
terial, ibid. 


CON VE YANCE. 


Conveyance of an eſtate to 
which defendant is intitled in 
equity, ſuſpended till an ac- 
count of the reſt of the eſtate 
is taken, from the danger of 
the plaintiff's loſing his de- 
mand. 88 

Conveyances fraudulent within 
the — of Elizabeth. 280 


Vor. I. 


COPYHOLD. 


Teſtator having a copyhold 
houſe, part in one manor, 
and part in another, deviſes all 
his copy hold which he had ſur- 
rendered to uſe of his will; 
having ſurrendered only that 
in one manor, that only will 
paſs. Page bz 

But where teſtator deviſes all 
and every freehold and copy- 
hold, (having turrendered the 
copyhold part thereof to the 
uſe of my will ;) he had two 
copyholda, one not ſurrender- 
ed; the defect notwithſtand- 
ing ſupplied. 64 

Truſt copyhold may be deviſed 
without ſurrender to the uſe of 
the will. 12 

Truſt of a copyhold not ſurren- 
dered to uſe of a will, deviſed 
by a will, without any witneſs, 
held good, 225 

Copyhold not ſurrendered to the 
uſe of a will, deviſed to cha- 
rity, held good, notwithſtand- 
ing the ſtatute of frauds ; 
amounting to a direction to 
the heir to make a ſurrender : 
but it is alſo good by way of 
appointment by 43 Eliz. under 
which a deviſe of lands in tail, 
though no recovery, is good, 


22 
Where copyhold ſurrendered x 
the uſe of a will, paſſed by the 
general words thereof. 227 
Defect of a ſurrender to be ſup- 
plied only for a wife or child. 


228 
Feme covert without huſband's 


joining, but ia his preſrnce, 
u ſurrenders 
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furrenders her copyhold to the 
uſe of her will or appointment, 
and deviſes it. Q. if good. 229 
Copyhold tenement intailed be- 
ing burnt, a collection on 
briefs to rebuild, is paid to 
guardian of tenant in tail ; 
who dies under age without its 
being ſo applied: claimants 
under the intail intitled to the 
money, not perſonal repreſen- 
tative. 460 
Copyhold tenant ſubject to waſte 
unleſs by the act of God. 462 
And tenant for years, where 
burnt by fire, though no co- 
venant to repair or rebuild. 
ibid. 
Truſt of copyhold may be de- 
viſed, without ſurrender to uſe 
of the will. 489 
But not where teſtator had the 
legal eſtate. 161d. 
See alſo DEBTS, SETTLEMENTS 
AFFER MARRIAGE, WILL. 


COSTS. 


The rule that there is no appeal 
for coſts merely, is not to be 
ſtrictly adhered to, if a ſound 
diſtinction can be made; as 
where a fair incumbrancer is 
is decreed only his principal 
and intereſt. 250 

It muſt be an actual tender to 
excuſe coſts. 339 

Coſts on reverſing an order tor 
ailowing a demurrer, retund- 
ed. 542 

Sce EXECUTOR. 


COVENANT. 


Whether heir at law is intitled 


to performance of a covenant 
in marriage articles to pur- 
chaſe and ſettle lands. Page 274 

And how far the covenant 1s 
tisfied. ibid. 

See AGREEMENT, DEED, and 
SETTLEMENT before MaAR- 
RIAGE. 


COURT OF CHANCERY. 


A queſtion concerning the right 
and title to the Ifle of Man, 
may be determined here. 204 

Where this court would not de- 
cree an order, made on the 
Maſter's report, to be carried 

into execution, by purchaſe of 
land for a charity. 218 

Decree of exchequer that a will 
is well proved which is after- 
ward found forged here : this 
court will decree that no uſe 
ſhall. be made thereof. 286 

Will of perſonal eſtate is exami- 
nable in eecleſtaſtical court; 
but this court will avoid if 
poſſible the ſending it there af- 
ter the will hath been found 
forged by a jury which bound 
the real eſtate, and will go as 
far as they can to deeree the 
parties truſtees. 287 

Where one may come into equi- 
ty upon a tofs, notwithſtand- 
ing a remedy at law. 344 

Juriſdiction of the court though 
ſubmitted to by anſwering, 
yet if a want of it appears at 
hearing ; no decree, 446 

Original Juriſdiction as to 
bounds of proprietary govern- 
ment is in King in council. 

But by the contra of parties 

| brought 
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brought within this juriſdic- 
tion. Page 447 
King in council cannot decree 
an agreement, not acting in 
perſonam, as this court can. 
ibid. 
Where it is referred to a Maſter, 
whether two bills are for the 
ſame matter; where not. 544 
See alſo Decree, Dx xps, In- 
TERESVT, 11 
PrRoBATE, RRC RIVER. 


COURT ECCLESIASTICAL. 


Prohibition to court ecclefiaſti- 
cal. 288 

See Cour or CHraAncskr, 
MarRrIAGe, PRoBATE, Rx- 
CEIVER. 


COURT OF WARDS. 
See GUARDIANSHIP. 
CREDITORS. 


Bond creditors of the anceſtor 
obtain a decree for ſale, 
againſt the heir; an injunc- 
tion will go againſt other bond 
creditors proceeding at law : 
unleſs they obtain it before the 
decree. 211 
Deviſee in truſt for payment of 
debts mortgages the eſtate to 
one of the creditors, who ſhall 
not retain it for his former 
debt, but come in pari paſſu. 
21 


Huſband on a ſecond marriage 
conttacts to pay money in 
truſt for wife for lite, and af- 
terward for the iſſue of that, 
and a ſon by the former wife : 


his creditors cannot come upon 
this againſt the ſon, as being 
a voluntary diſpoſition as to 
him. Page 216 
Creditor is to account for pro- 
fits really received : and not 
only according to the extend- 
ed value. 250 
Office is liable to creditors ; and 
fix ſhillings and eight pence 
per day by warrant from the 


crown, part of the office, 367 


| Judgment creditor leaving goods 


in bankrupt's hands, cannot 

come againſt another who has 

taken execution. 456 
_ See ASSETS. 


CURACY. 


Right of voting for a curate not 
confined to houſekeepers rat- 
ed. 43 


CUSTOM OF LONDON. 


What is an advancement on the 
cuſtom of London, 16 


DAMAGES. 


give damages 


A Jury need not 
516 


ad valrem. 
DEBTS. 
Admiſſion of a debt obtained by 


fraud or force, not ſet afide on 
motion, but may be a ground 
for a new bill, the former de- 
pending. =o 
A woman forgives a debt to her 
ſon in law in a will, and de- 
fires -her executor to deliver 
Uuz up 
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up the bond to be cancelled ; 
it is not lapſed by his dying 
before the teſtatrix. Page 49 
A debt by covenant in marriage 
articles, and no mention of in- 
tereſt : the court would not 
reduce it lower than five per 
cent. 99 
Debtor in cuſtody on capias ad 
> gry ſheriff ſeizes 
under a fieri facias, and ſells 
after the return of the writ 
expired, and no venditioni ex- 
ponas : vendee aſſigns to the 
ſons of the debtor, who join 
in aſſignment to Cole. 195 
The ſale by the ſheriff is good; 
but an inquiry into the fair- 
neſs of the tranſaction. ibid. 
In what reſpect the proceedings 
againſt an heir for debt of an 
anceſtor, agrees with or dif- 
fers from the proceedings 
againſt executor or admini- 
ſtrator. 
Lands deviſed ſubject to debts; 
defect of ſurrender of copy- 
hold ſupplied, there not being 
any frechold. 215 
Recital of a debt in a deed under 
hand and ſeal, is no ſpecialty 
debt. ü 313 
Where ſelling of debts is allow- 
ed | 375 
The court will go as far as it can 
to attain payment of debts. 


433 
Real eſtate where charged, at- 
feed by equitable as well as 
other debts. ibid. 
Diem m_ extremum, iſſued for 


a ſimple contract debt to the 
crown. ibid. 
See alſo Ass ETS, Devise, 


Fraup, LEGACY, PURCHa- 
SER. 


DECREE. 


Relicf may be againſt a decree 
obtained by fraud. Page 120 
It is diſcretionary in the court to 
ſet aſide inrolment of a decree 
on circumſtances : as when 
plaintiff continued an infant 
till near the time of hearing, 
or being beyond ſea, and the 
cauſe negleQed by the ſolici- 
tor, ſo that the merits were 
not heard. 205 
Decrees are equal to judgments 
at law. 214 
On a bill to carry into execution 
a former decree ; the court 
may conſider the directions, 
and whether any miſtake. 245 
Inrolment of a decree vacated, 
being too quick, though ſtrict- 
ly regular. *  [22n6 
Decrees in ſpecie preferable to 


2124/) damages at law. 446 


Decree not equal to a Judgment 
to affect lands; though it is 
in courſe of adminiſtration. 

496 

See alſo ABATEMENT, Ap- 
PEAR ANCE, COURT OF CHAN- 
CERY, PLANTATIONS. 


DEEDS. 


Where any conſideration is 
mentioned in a deed, and not 
ſaid for other conſiderations, 
yet cannot enter into proof of 
any other: otherwiſe where 
no conſideration at all in the 
deed. 128 

Evidence the ſame here as at law, 


on à caſual deſtruction of 
deeds ; 
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deeds : but otherwiſe where a 
ſpoliation. Page 235 
ed executed by one juſt at- 
ter coming of age, convey- 
ing a reverſion for 1804, when 
a bounty or a gift only was 
intended, but no fraud : the 
deed not abſolutely reſcinded, 
but the agent decreed to re- 
leaſe the covenants. 379 
A deed loſt may be proved by 
cucumſtances ; firſt ſhewing 
that it once exiſted, and next 
that it is loſt or cannot be 
come at. 389 
Where on the loſs of a deed you 
= come into equity. 392 
Words amounting to a covenant 
in a deed. 50 
See alſo DEBrs, Erection, 
EvidENCE, VOLUNTARY 
Dees. 


DEMURER. 


Demurrer to diſcovery of defend- 
ant's title under a ſettlement, 
in contradiction to which 
plaintiff claimed, over-ruled. 


Demurrer to a bill for payment 
of wages of knights of a 
ſhire, allowed. 

Demurrer lies to a bill for diſco- 
very of an aſſignment of a 
leaſe without licence, if it does 
not expreſsly wave the forfei- 
ture. 56 

A plea may be allowed as to part, 
not ſo of a demurrer. 205 


D-murrer to the whole bill as to 
diſcovery, and relief: if plain- 
tiff is intitled to diſcovery, 
the demurrer muſt be over- 
ruled. 248 


- 


Where a demurrer is proper. 427 
Demurrer to bill for partition of 
tithes over-ruled. Page 494 
See Cos rs, ParoL DEMuRRER, 
PLEA, WITNESS. 


DEVISE. 


Deviſe to A. in fee, with direc- 
tions to ſettle on deſcendants 
of his mother for their ſeveral 
lives, Cc. A. may limit an in- 
heritance. 2421. 

Deviſe to A. for life, with power ＋ 
to the truſtees to ſettle a join- GC ae 
ture if he married a gentle- 
woman, and in ſtrict ſettle- 
ment on the iſſue of that mar- 
riage ; but if A. died without 
iſſue of his body, then over: 
the latter works give A. an 
eſtate tail by implication. 26 

Deviſe to one and his heirs, and 


# if he died without heirs re- 


mainder to his half brother ; 
the deviſe is a fee, and the 
remainder void, 89 
Deviſe by a ſea captain of all 
houſehold furniture, linen, 
late, and apparel whatſoever, 
includes only what is for do- 
meltic uſe, not what for trade 
or merchandize. 9 
Difference between deviſe of a 
truſt and a mere legal eſtate. 
147 
Deviſe to truſtees, from and im-r,,, 
mediately after the determina- 7, ; 
tion of precedent eſtates, to , 
uſe of A. in fee, and charged ; 
with chargeable legacics to be 
paid in twelve months : they 
run over all the precedent e- 
ſtates as well as the fee. 168-— 
Deviſe that the houſhold ſtuff at 
8 H. ſhould 


H. ſhould remain there for the 
uſe of thoſe who ſhould enjoy 
the eſtate by a ſettlement, to 
be taken care of and delivered 
by executor, &c. They goto 
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divided among three children 
and the ſurvivor of them, and 
their heirs for ever : this 1s 
a tenancy in common. Page 

165 


the repreſentative of the firſt Sce CrepiroTs, REMAIN- 


taker, who was tenant for life, 
and were not to be ſold as heir 
looms with the houſe, although 
no tenant in tail veſted. Page 


DERS. 


DISTRIBUTION. 


202 Grand daughter of the ſiſter, 


Deviſe, a ſatisfa ction- 228 
kit) , Deviſe in truſt tor child of his 
daughter, if ſhe died without 


and the danghter of the aunt 
of the inteſtate, are in equal 
degree. 


iſſue, over; the intermediate This court to determine by the 


profits, till the contingency 
happens, accumulate and de- 


ſcend to the heir. 490 Cileſiaſtical. 


ſame rules as to diſtribution 
and legacies, as the court ec- 


See allo AssE Ts, ConDiITIONAL The rules of computing degrees 


LimiTATions, CopyYHoOLD, 
CRE DIroks, DOWER, ELEC- 
TiON, ESTATE-TAIL, LE. 


differs in the civil from the 
canon law : our courts com- 


pute by the former. hid. 4 


Gacy LaystD, REMAIx- Deviſe of- real and perſonal 


DERS, RENTS AND FROFITS, 
SATISFACTION, TENANTS IN 
Common, Works, Y 0UNG- 


ER CHILDREN. 3 


DEVISE FOR PAYMENT 
\ OF DEBTS. 


| Deviſe to truſtees and their heirs 
to pay debts : to B, for life 


* without impeachment of waſte; 

- to truſtees during B.'s life to 
Sg ſupport, Fc. to the heirs of 
his body: to teſtator's own 

right heirs, This 1s a truſt 


eſtate in truſt, for a daughter 
in fee, but if ſhe died before 
twenty-one, or marriage, then 
to the neareſt relation of the 
name of Pyat, The daugh- 
ter dies before twenty-one or 
marriage. The deviſe over is 
not void for uncertainty, nor 
ſhall go to the heir, or be con- 
fined to a ſingle perſon, but 
goes to the ſtock of the Pyots 
who were neareſt : and thoſe 
who had changed their names 
of Pyot ſhould notwithſtand- / 
ing take with the reſt. 336 


in equity, and an eſtate for Sce ADvANCEMENT, AGREE- 


life only in B. with contin- 
| Fent remainders to his iſſue 
1. ſueceſſi vely. 14242 
Deviſe to truſtees by ſale or 


mortgage to pay debts, the re- 


MENT, FEME CovxRr, Pos r- 
HUMOUs CHILDREN. 


DOWER. 


mainder to go and be equally Deviſe of reſidue of perſonal 


eſtate 


333— 


334 — 
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eſtate to his wife, bars not her Eſate where uſed generally in- 


claim to dower. 
Dowreſs on taking an account, 
being intitled to an allowance 
for her dower, ſhall not be 
drove to her writ of dower for 
the future profits. 
See r N 3 Ya 
Cc. | 


EJECTMENT. 


Page 230 


262 


eludes not only the lands or 
thing, but alſo the eſtate or 
intereſt 3 ſo if in or at ſuch 
place is added: but if it is 
farther added, in the occupa- 
tion of particular tenants, A? 

| Page 228 


ESTATE for LIFE. 


Bill lies to diſcover the title of a See Devise for PAYMENT of 


perſon bringing. ejectment, 
and to ſec if it is not an tome 
other. 249 


Leave of the court is to be ob- 


tai ned before a new c)e&ment 


can be brought. 495 
ELECTION. 


Jeeps Jobnſem by a deed poll 
aſſigns all his ſecurities to a 
natural daughter, but after- 
ward treats them as his own, 
not having delivered the deed 
to her: he afterward execu es 
and delivers to her a bond for 
10, oool. payable in three 
months after his death: he 
deviſes to her his real eſtate, 
provided ſhe marries . and 
deviſes all his perſonal eſtate 
to her, making her extcutrix, 
She refuſes to marry A. and 


ſhall not have the benefit both 
of the deed and the bond, but 
has an election. 314 
ERROR. 
Sec APPEARANCE, . 
ESTATES, 


Three kinds of intereſt in lands, 
a 180 


See Axxuir x, 


as firſt ſon. 


-DzBTs, REMAIN DER, Su- 


VIVOEkKSHIiE. 
ESTATE PERSONAL. 


Couxr of 
Cruancery, Goops and 


CruaTTELS. 


ESTATE TAIL, 


Deviſe of the profits of lands for 


life, and afterward the lands 
to the heirs of his body: an 
eſtate tail in poſleſhon. 154 


DevIe'tn truſt to his ſon Cale 


far lite, remainder tothe firſt, 
Sc. ſon of his body lawfully 


hegotten in tail. Caleb had no 
Ton arThe making the will, but 
had one afterward who died 


in lite of teſtator, and after- 
ward another, who ſhall take 


29% fd 
EVIDENCE, 


The beſt evidence to be given, 
the nature of the thing ad- 
mits. 505 
All deeds, &c. muſt be proved 


unleſs in the hands of the ad- 


verſe party or deſtroyed; then 


parol evidence of the contents 
15 allowed. ibid. 
The 


A TasBLE of the Principal MATTERS. 


The rule is the ſame, whether it 
comes in by collateral evidence 
or not. Page 505 

See DE Ds. 


EXECUTOR. 


Executor and reſiduary legatee 
undertakes to pay a legacy not 
in the will ; he ſhall be bound 


thereto, not perſonally, but 


his factor, but account accord- 
ing to the price paid. Page 
509 


Factor exceeds orders on one 
part, and faves in another; 
the principal to takes the 
whole. 5:0 


FELLOWSHIP or 4 
COLLEGE. 


out of the reſidue of the aſſets. Information that the relators 
123 ſhould be admitted fellows of a 
Coſts againſt executor. I2 college; it not being for eſta- 


Where on exccutory deviſe, all 
the reſt and reſidue include in- 
termediate profits. 491 

See As58ETs, De visx, LEGA- 
CIESs, PARTY, WILL. 


EXPOSITION of WORDS. 


Huſband deviſes to his wife 7000. 
Eaſt India Stock, having none; 
but there was 3 Bank 
Stock, to the ſurplus of which 
the wife was intitled as an ex- 
ccutrix after payment of the 
teſtator's debts : and the which 
the huſband afterward tranſ- 
ferred in his own name. The 


bliſhment of a charity, it 
would take away the juriſdio- 
tion of the common law; they 
ſhould bring a mandamus. 78 
New ingrafted fellows may 

ſubje& to a viſitor to avoid 
confuſion. 475 

See PRESENTATION. * 


FEME COVERT. 


Where in a will a wife was not 
included in the word relations, 
according to the ſtatute of diſ- 
tribution. _ 84 

Feme covert may diſpoſe of her 
ſeparate eſtate. 


| | 30 
700/. Bank Stock ſhall go to, Wife a feme fole as to her . 


the wife, being only executor 
in deſcription. 
See W orDs. . 


255 Cee 


rate eſtate. 518. 
APPEARANCE, COPYHOLD, 
Fins, INFANT, MARRIAGE, 


Cu ARTICLES, POWER. 


FACTOR. 


Merchant abroad as factor ſends 
ſends over goods bought be- 
yond the prices limited, to one 
here who refuſed the contract, 
but diſpoſes of them as his 
own, and at a riſk : he ſhall 


not be conſidered as factor to 


FERRY 


Injun&ion before anſwer, to re- 
ſtrain other ferry-boats, de- 
nied. 476 

FIERI FACIAS. 


Purchaſer under a Fieri Facias 
_y 
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may juſtify whether the pro- 
ceedings are regular or not. 

Page 195 

Sheriff under a Fieri Facias has a 

ſpecial property, and the goods 

bound from the delivery of the 

writ in the caſe of a common 


on. 196 


See ABATEMENT, 


FINE. 


Fine by feme covert is good againſt; ; 
2304 - 


her heir by eſtoppel. 
Fine cannot bar a poſſibility. 390 
See Rx vr CHARGE. 


FORCIBLE ENTRY. 


Injunction upon foreible entry, 
22 againſt the commiſ- 
10ners of the turnpike, for 
digging gravel in land leaſed 
to the plaintiff for twenty-one 
years, and turned into a gar- 


den. 188 
FRAUD. 


.On poſitive proof of fraud, the 

court will direct an allowance 

of no ſum not actually proved, 

— paid. 1 75 

A perſon obtaining a fine by 

ſraud, decreed a truſtee. 289 

In caſes of fraud the remedy dies 
not with the perſon. 

See Coux x of 

CREE, PROBATE. 


FREEMEN of LONDON. 


See CusTom of LoxbDon, OR- 
PHANAGE. 


GOODS and CHATTELS. 
Wha pale by deviſe of all 


57 
HANCERY, 87 wards. 


goods and chattels in a houſe, 
Page 273 
Not a bond or choſe in action. ibid. 
Difference between a legacy of 
goods on board of ſhip, and in 
a houſe. ibid. 
In the former caſe they may 
paſs, though not on board at 
teſtator's death: and even in 
the latter caſe, if removed on 
account of fire, &c. ibid. 


GR \NT. 


Exception repealing a whole 
grant, void. 172 
Grant of a perſonal eſtate by a 
deed to truſtees for a niece af- 
ter the death of a grantor, in 
whoſe life niece dies; it goes 
to the repreſentative of the 
niece, not to executor of gran- 


tor. 236 
GUARDIANSHIP. 


A direction in a will that the wife 
ſhould have the education, 
may amount te a deviſe of the 
guardianſhip. 9 . 

The guardianſhip of daughters 
determined by marriage, not 
ſo of ſons. ibid. 
ppointment of guardians re- 
lulted back to the court, after 
diſſolution of the court of 


Guardian will not be appointed 
after marriage; nor diſcharged 
becauſe of a marriage. t 
without diſcharging guardians, 
orders regulating their con- 
duct may be made. 

Liberal allowance for mainte- 
nance where a guardian or fa- 
ther is in diſtreſſed circum 
ſtances, ibid. 

: HEIR. 


1592 


160 14 
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HEIR. InjunQions againſt ſtopping 

| lights. Page 543 
Heir not named may take ad- Trial directed on motion. ibid. 
vantage of a condition. Page Sce Ferry, ForciBLE ENTRY- 


494 
See DeBrTs, INSURANCE. 
HEIR LOOM. Inſurer after ſatisfaction ſtands 
| | in place of, the aſſured as to 
| See DE ISE. the goods, ſalvage and reſti- 
| tution, in proportion for what 
HOUSE-KEEPERS, he paid. FIN 98 
INT T. 
Sec CURACY. E 4 | yore cas 
Legacies out of real eſtate, car- 
HOUSE of LORDS. ry one per cent. lower than the 
| 1 . legal intereſt, Con. if out of 
The Houſe of Lords judges by perſonal. 81 

the ſame rules as other courts Daughters portions by will charg- 
of equity. | 20% ed on perſonal, then on real 
N x | eſtate, with intereſt for main- 
tenance ; ſo far as the perſo- 
INFANT. nal is deficient, | they carry 

1 four per cent. | | 27 
Infant at ſeventeen may deviſe Where intereſt is to commence 
| perſonal eſtate. ' 30 from the death of teſtator, and 
A power given generally, canno not from the end of a year at- 

be executed by an infant. 304, _ ter. 31 
What powers an infant may ex- Where the court will give leſs 
ccute. 0%, than the legal intereſt for a 
Infancy a ſtronger diſability thas legacy charged on 3 
coverture. 305. eſtate; as where the fund did 


Infant's property not to be charg- not produce ſo much, and an 
ed. 421 intention to ſeparate. the bulk 


INFORMATION, of the eſtate. 3117 


Intereſt in contradiction to a 
An information not to be diſ= contract not impeached for 
miſſed, though the relief fraud, paid for ſo much as 


prayed is wrong, if any direc= was truſt money. 407 
tions are neceſſary. 418 Intereſt ſometimes given for the 
An arrears of an annuity, where. 
INJUNCTION. frequent demand is made. 428 


| Rate of intereſt. 483 

Granted to ſtay waſte. 476 Intereſt by courſe of the court 1s 
Or where the right appears of diſcretionary ; and computed 
record. 476 at five per cent. from 12 Anne, 
| on 


— 
7 
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on the ſum turned into prin- 
cipal, by the courſe of the 
court: but at ſix per cent. on 
the principal ſum due by co- 
venant. Page 496 

Intereſt to be given on the ac- 
cumulated ſum reported due, 
being a debt by the will. 406 

But only on the principal, if it 
ſtood on the report only. ibid. 

Sce DzBTs, LEGACY, PLANT A- 
T1ONS. 


JOINT-TENANCY. 


Deviſe to truſtees, as ſoon as his 
three daughters attained their 
reſpective ages of twenty-one, 
to convey to them and the 
heirs of their bodies as joint- 
tenants : this is not a joint eſ- 
tate, but to be conſtrued like 
joint tenants. Conveyance 
muſt be at twenty - one reſpec- 
tively, with croſs remainders. 
102 
The law formerly favourable to 
joint tenancies. 166 
Sce PARTNERSHIP, 


ISSUE. 


Where the iſſue of the marriage 
is not intitled to have the eſ- 
tate ſettled on the marriage, 
diſencumbęered out of the fa- 
ther's eſtate. 100 

ce CyiLtREN and MARKIAGE 
ARTICLES. 


JURISDICTION. 


On a plea to the juriſdiction, it 
muſt be ſhewn what other 
court has juriſdiction. 202 

No appearance or anſwer will 


give juriſdiction to a limited 
court, Page 56 


KINDRED. 
See Di5TRIBU TION. 
KNIGHTS of a SHIRE. 


Sce DEMURRER. 


LEASE. 


Collateral covenant in a leaſe, 
not running with the land, 
binds not alfiens, 471 

de DEMURRER, 


LEASE for LIVES. 


A leaſe for lives being deviſed in 
truſt for A. for life, remainder 
to B. in tail; A. not being 
one of the lives, ſhall contri- 
bute one third of the fine on 


renewal. 429 
LEGACY. 
Where legacies fink; where 


tranſmiſſible. 4 
Legacy tor mourning out of per- 


onal eſtate, carricd five per 
cent. I 
Miſtake in the computation of a 
legacy, rectified according to 
the intention, though contra - 


ry to the words, WS 
Legacy larger than a debt, is a 
latisfaction for it. 12 


Teſtator by codicil deſires A. out 
of the money given by the 
will, to leave 500. at her 
death to B. who dies before 

A. re 


| A. repreſentative of B. ſhall 
have it. Page 40 
Intereſt of a legacy from one 
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. but one month : it does not 
lapſe, but goes to the repre- 


ſentative. or. 44// 
uture 


year only after teſtator's death, Legacy to be paid at a 


unleſs by a father to a child. 
211 
Where intereſt of a legacy ſhoul 
not accumulate, ibi 
Where the court will or will not 


day is veſted, but not where 
the ſum is not certain. 5 
gacy when he ſhall attai 
twenty-five, intereſt in the 
mean time, and part of the 


2 intereſt for a legacy be- principal to place him out; 


ore it is payable. 307 


Legacies of ſtock are ſpecific or 
general legacies, according to 
the intent of teſtator from the 
will and the circumſtances, 
whether he meant to confine 
it to the ſtock he then had. 
42 
Legacy charged on the real eſ- 
tate, the perſonal not to be ap- 
plied in aid. 48 
Sce AccounT, ADVANCEMENT, 
AnnuiTY, ASSETS, REs1- 
DUARY BEQUEST- 


LEGACY LAPSED. 


Deviſe of 1500/. to a grand- 
daughter, to be at her own 
diſpoſal, if ſhe marries with 
conſent of her father and mo- 
ther, or truſtees, and not 

2 otherwiſe. She dies at 13 in- 


„ teſtate and unmarried: it is 


not veſted nor tranſmiſſible. 


LAGACY PERSONAL. 


Where the firſt taker of a perſo- 
nal legacy had the abſolute 
property, and not to go over. 


LEGACY VESTED. / 


Limitation over after legitimate 


A legacy out of real eſtate to be 
paid within twelve months at- 
ter death of A. legatce ſurvives 


veſted and tranſmiſſible though _ 
he dies before twenty-five. - of 
Deviſe of 40-1. to be put out o 
good ſecurity for T. B. that he 
may have the intereſt for his 
lite, and for the heirs of his 
body; if he die without heirs, 
then over. The whole pro- 
rly veſts in the firſt taker, 
and the limitation too remote. 


I 
3c ool. deviſed to Jane wife of c 
for the uſe of her younger chil- 
dren as ſhe ſhould appoint, c. 
It is a preſent legacy, veſted 
in thoſe then born, though ſub- 
ject to her variation; and not 
to be extended to thoſe by a 

future huſband. 2 
Deviſe of 4ool. to plaintiff to be 
paid in a year, and the further 
ſum of 100/. at the death of 
his mother; the 100/. a veſted 
legacy. 


LIMITATIONS. 


* 


Sce CoNDirIoNAL LIMIT ATI 
ONs, STATUTE of LIMIT A- 
TIONS. 


IMITATION of ESTATES. 


heirs, too remote : unleſs con- 
fined to time of the death 521 


LUNATIC, 


217 
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LUNATIC. 
Specific performance of an agree- 
fin 


ment decreed againſt one fince 
become a lunatic. 
One found non compos before the 
ſenate of Hamburgh was a 
mortgagee within ſtat. 4 Geo. 
2. c. 10. and will be directed 
to convey. 


MAN, ISLE OF. 
See CourT of CHANCERY. 
MANDAMUS. 
See FELLOWS HIP. 
MANORS. 


A manor may be in reputation, 
though no demeſnes : which 
paſs * the word manor 172 

Where from confuſion of boun- 
daries no remedy by diſtreſs, 
the court will relieve. zbid. 


MARRIAGE. 


Marriage in foreign court conelu- 

ſive by the law of nations. 

"70 _ 

In what caſes a ſentence in court 

ecclefiaſtica, will bind the 

rights of marriage. ibid. 

See alſo ApvancemenT, DEBT, 

Norick, PorkTion, SEerT- 

TLEMENT, AFTER MARRI- 
AGE. 


MARRIAGE ARTICLES. 


On marriage of a daughter there 
. is an agreement, that the fa- 


Page 82, 


298, 


Difference 


ther ſhall in preſent pay for 
her ſeparate uſe 500/, to which 


ſurvived him ; and that a real 


the mother, ſhould be ſettled, 
aſter the uſes of the marriage, 
to the father and his heirs * 
the right heir of the father, is 
intitled to a ſpecific perfor- 
mance of theſe articles. Page 73 


marriage articles and truſts in 
a will. 150 
Money by marriage articles to 
laid out in land, to uſes of huſ- 
band and wife for life, then 
to the children as they ſhould 
appoint z in default of ap- 
pointment equally ; if but one, 
to that one in tail, reverſion 
to the huſband in fee. One 
daughter ; the truſtee pays it 
to her and her huſband, ſhe 
not being ſui juris nor ſepa- 
rately examined ; the payment 
not ſufficient to make it conſi- 
dered as money ; the ſiſter of 
the half blood may claim the 
reverſion in fee from the fa- 
ther ; but the huſband of the 
other ſiſter who was tenant in 


tail, will be tenant by courte- _ 
174” 
Huſband covenants in marriageWA 


rel. 


ley. 


articles, in fix months after 
the death of his mother, and 
that he ſhould come to and be 
in poſſefſion of the eſtate in 
jointure, to ſettle, Cc. He 
dies in mother's life, leaving 
no iſſue. The eſtate comes to 
his heir, who ſhall not be com- 
pelled by the wife to a ſpecific 
performance. 
Huſband by marriage articles a- 


eſtate which came to her from 


in conſtruction ot 


2574 


2 


ſhe was not intitled unlefs den 


«he 


4e. 
. 
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grees to ſettle an eſtate, and 
( wife's portion to remain in 
ſtruſtees until ſettlement. No 
ſettlement was made, nor any 
eſtate applied, and huſband 
dies: the right to the portion 
ſurvives to her, and the iſſue 
not intitled to take it out of her 
hands. 


TORS, SETTLEMENT AFTER 
MARRIAGE. 


MARRIAGE BROCAGE. 


„ 
Articles before marriage to ſecure 


an annuity out of the wife's 
eſtate to her ſervant, who had 
inſluence over her; and bond 
for 1000. the bond delivered 


up, and a new grant of the, 


annuity after marriage. The 
conſideration of the bond and 
annuity direQed to be tried. 

| 503 

The court jealous of ſuch con- 
tracts with guardian or ſervant. 
506 


How far they may be confirmed. 


ibid. 

It muſt be ſuch as is applied to 
that particular caſe; not barely 
by ſubſequent acts. 507 


MASTER and SERVANT. 


Maſter has a right to earnings of 
his apprentice who quits him. 


8 

The court will not relieve againſt 
a maſter's legal right, to all 
the earnings of his apprentice, 
who quitted his ſervice before 
his time. 83 


MISTAKES, 


| Equity relieves againſt miſtakes, 


126 


Page 376 
Sce alſo Covenant, CREDI-y 


N 


MODUS. 


Not neceſſary to uſe the word 
modus, in laying it. Page 39 
Nor a particular day of payment. 
ibid. 

A modus may be overturned for 
rankneſs, if for a ſpecific 
thing : if otherwiſe, will be 
ſent to trial, ibid. 
Common incloſed by agreement, 
covered, by former modus. 


117 
See TiruESs. 


MONEY. 


Money to be conſidered as land, 
to comply with the intent of 
teſtator.. I 

Where money is confidered as 
land, and when not; and 
where decreed to be paid. 175 

Where land is taken as money. 

f 109 

See INxTERESsT, TENANT by 

CURTESEY. 


MORTGAGE. 


Where no demand of principal 
or intereſt has been made for 
twenty years, ſatisfaction will 
be preſumed, except in caſes 
of mortgages : mortgagee is 
ſuppoſed continuing in poſſeſ- 
fon, and mortgagor tenant at 
will to him. 5 

Teſtator deſires all his debts 8 
be diſcharged by his execu- 
tors: adding ** I mean thoſe 
only of my own contraQing, 
not thoſe heavier debts of my 
family:“ gives his perſonal 
eſtate to his mother, whom he 
left executrix, deſiring her to 
pay all his juſt debts exaQly. 

Long 


conſideration. 
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is received by the father : he 
muſt exonerate his ſon's eſtate. 
Page 5229. 


Long after making the will, 
the mother buys in mortgages 
charged on his eſtate by his 
anceſtors, and the fon cove- 


So of "Wh and wife. 


nants to pay the money. The See alſo Baxxzuercy, Car- 


perſonal eſtate is ſtill exempted 
from the principal and intereſt 
due on thoſe mortgages, which 
are ſtill a charge on the real. 


DITORS, PURCHASER, RE- 
MAINDER, TENANT FOR 
Lirz, WELCH MORTGAGE. 


| Page 32, MORTMAIN. 
Mortgagee may tack to his mort- 


gage a bond by mortgagor, 
againſt his heir at law: not 
againſt purchaſer for valuable 


Where a clauſe of redemption | 
in a ſeparate deed, the court Notice to an agent, as well as 


adheres to it ſtrictly, to pre- 
vent the equity of redemption 
from being entangled to the 
prejudice of mortgagor. 


Where mortgagee paid coſts on 


redemption. ibid. 


Where purchaſer or mortgagee 


See CHARITY, WILL. 


8 


161 
If on marriage ſettlement an a- 


—— 


NOTICE. 


perſonal notice, will affect the 
party, and the depoſition ot 
the agent will be allowed to be 
read. 62 


gent is employed on both ſides, 
both will be affeQed by notice 


ibid. 


obliged to ſee to the applica- to him. 65 
tion of the money; where Nor is it material on whoſe re- 
not. 17 commendation or advice he 
A. tenant in tail, remainder was employed. ibid. 


B. in tail, join in a mortgage 
and bond to raiſe money. Af- 
ter the death of A. his ereditors 
cannot come on B. 's remain- 
der in caſe of Als perſonal eſ- 
tate. And it ſeems that parol 
evidence could not be read of 
an agreement for that purpoſe. 
251 OFFICE or PLACE. 

_ Huſband of tenant in tail, takes 
in a mortgage, and is in re- 
ceipt of rents: on a hill to 
redeem by reverſion after wife's 
death, huſband not allowed m- 
tereſt on the mortgage m lite 
of his wife. 47 


Where notice ſhould be given of 
the iſſuing a commiſhon for 
an inqueſt. 269 

W hat will amount to notice. 292 

Sce alſo PRESENTATION, Re- 
GISTER, ACT, TRUST, 


See Chnndrions, 
ORPHANAGE, 


The right to the wife's orpha- 


77 age ſhare veſts in the huſ- 
l band ſurviving, though he 


takes not out adminiſtration, 
and 


Father tenant for life and his ſon, 
join in raiſing money which 
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and whoever takes adminiſtra- 
tion is truſtee for huſband, the 
right not following adminiſtra- 
tion, Page 16 


PARISHIONERS. 
See Curacy. 


PAROL AGREEMENT. 


Plea of ſtatute of frauds to diſ- 
covery of parol agreement, not 
allowed where part is perform- 
ed 297 

or in 

441 


PAROL DEMURRER. 


Parol agreement confeſſed, 
part executed, binding. 


Parol demurs only where a de- 
ſcent is not created by the ſta- 
tutes of Elia. or of fraudulent 
deviſes. ©. 28 


PAROL EVIDENCE. 


Where parol evidence is admit- 
ted in caſe of a will et con. 231 
Deviſe to his neareſt relations ; 
rol evidence admitted to 
ſhew that teſtator knew he had 


ſuch in Salop, but no farther : - 


not to prove declarations or 
inſtructions, whom he meant 
by the written words of the 
will. 232 

Parol evidence to prove miſtake 
in agreement. | 457 

See MoRTOAGE, SATISFAC- 
TION. 


PARTIES. 


ObjeQion for want of parties. 101 
Where a creditor may make o- 


ther perſons, beſide the perſo- 

nal repreſentative of the teſ- 

” tator, parties. Page 105 
Not neceſſary to make more than 
the executor party, who ſuſ- 
tains the perſon of teſtator for 

+ him, creditors and legatees. 
1 131 


PARTNERS and PART NER- 
SHIP. 


Plaintiff employed by the maſter 
of a ſhip in repairing it: no 
lien upon the ſhip, or mone 


W ariſing by ſale of it, un 


done upon the voyage. 154 
eſtion, whether the part-own- 
ers who received the benefit, 
are perſonally liable. 155 
Partners continue joint-tenants 
in the ſtock, notwithſtanding 
its changes in the courſe ot 
trade, and are ſeized per my 
& per tout, and on account 

| muſt have all allowances be- 
fore a joint creditor of the one 
can come on the other's ſhare : 
and ſurviving partner is conſi- 
dered as a truſtee for repreſen- 
tative of the deceaſed, who has 

a ſpecific lien ; but ſuch lien 
may be loſt by lacheſs or con- 
ſent to leave the goods in the 
power of the other, who after- 
ward becomes bankrupt; which 
may bring it within 21 Fac. 

1. c. 19. 242 
A partnerſhip lien is not appro- 
— to the original ſtock, 
ut alſo to the produce. 244 
Whether the property of goods 
is affected by a lis pendens. 

| ibid. 
A ſhip pledged abroad by the 
maſter, for expences, c. well 
hypothecated 
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__bypdthecated and the part- 
owners liable. Page 443 
Partnerſhip effects firſt applied to 
pay partnerſhip debts. 456 
Part-owners in a ſhip impower 
done of them to contract for 
w——_ Sc. on his deaththgy 
have a lien on his ſhare for the 
charges. 497 
The clear balance only to be di- 
vided as a partner's ſhare. 499 

W here a ſhare is affigned for va- 
luable conſideration, without 
notice; &, it depending on 


the courſe of trade, which gge , 


verns in mercantile matters. 
PAWN. 


Pawnor has time during life, 
where no time 1s given * re- 
dempt ion. 278 

In what caſe a hill may be for re- 
demption of pledged goods. 

2 
See PARTNERSHIP. * 


PLANTATIONS. 


Money charged on an eſtate in 
Nevis, ſhall carry only Eng- 
liſh intereſt. 428 

Specific performance decreed of 
articles executed in England, 
concerning the boundarics of 
two provinces in America. 444 

Proprietors in theſe governments 

may ſettle boundaries between 
themſelves. 448 

As in the marches, and countics 

lat ine. ibid. 

Which is not an alienation. ibid. 

They may alien to ſubjeQs. ibid. 

If part is alienated, the tenure 

and ſervices would remain on 

Vor. I. 


. 


the whole, and might be exac- 
ted from either. Page 488 
Like the office of high conſtable. 


el 440 
Tenure of the planters preſerved 
by agreement; they need not 

be parties. ibid. 
Agreements not decreed without 

conſideration. 450 
Settling bounds, a mutual conſi- 

deration. | ibid. 
Lapſe of time in agreements re- 

lieved. | ibid. 
This agreement not like an 


award. n 450 
No fraud nor ſurprize. 451 
Nor miſtake. ibid. 


Not neceſſary to reſort to the ori- 


ginal rights. ibid. 
Former computations of latitude 
vary from the preſent. ibid. 
The King deceived in his grant. 


ibid. 
As to the uncertainty of the 
agreement. 452 
The litle to convey. 453 


Agreements to be decreed intirc- 
ly. ibid. 
Eſtoppel. ibid. 
The King a royal truſtee. ibid. 
Poſſeſſion ſufficient in a ſuit to 
ſettle bounds, ibid. 
Agreement decreed though it 
could not be inforced in rem. 


* . , 454 

The primary decree in equity in 
ſonam. bi 

Salvo jure to the crown. ibid. 


Liberty to ſuſpend the decree. 455 
See allo CourT Of CHaAncEry. 


PLEA, 
Demurrer is dilatory, a plea not. 
247 
X x Where 


— 
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W here a plea is proper. Page 427 
See DEMURRBR, JURISDICTION. 


POLICY of INSURANCE. 


Bill to rectify it according to the 
intent, diſmiſſed 5 there not 
being evidence to vary the con- 
tract. 317 


PORTIONS. 
Covenant by huſband to aſſign a 


contingent portion of the wife 
to uſes of the marriage: the 
r ht of. calling for it veſts in 
the huſband, who dies without 
doing ſo: the wife bound by 


this covenant. 192 


Portions in a ſettlement by a 
term after the mother's death, 
to grow due and payable at 
twenty-one or marriage, &c. 
one daughter having after 
twenty-one and marriage, died 
in life of the mether : her por- 

tion ſhall go to her repreſen- 
tatives and not to her fiſter. 


| | | 208 
See InTEREST, MARRIAGE 
ARTICLES. 
POSSIBILITY. 


See YouUunGeR CHILDREN. 
POSTHUMOUS CHILDREN. 


A poſthumous child within a pro- 
viſion in marriage articles, for 
fuch children of the marriage 
as ſhould be living at the death 
of the father or mother. 85 

Poſthumous brother of the halt 
blood, ſhall take under the ſta- 
tute of diſtribution 156 


POWER, and the EXECU- 
TION thereof. 


Execution of a power by a feme 
covert. " Page 23 

Power reſerved by the owner of 
an eſtate to he conſtrued libe- 
rally, and no occafion to refer 
to the power, if it is done in 
ſubſtance. 

A. deviſes in truſt for the ſole and 
ſeparate uſe of his daughter 
(a feme covert) for life, and to 
be at her own diſpoſal, with 

power, notwithſtanding cover- 
ture, to diſpoſe thereof. She 
when nineteen, in purſuance 
of her power, diſpoſes of it by 
will: this not a good execution 
of the power as to the real 
eſtate, which may be claimed 
by the heir at law, although 
at the fame time claiming a 
legacy : nor is the huſband in- 
titled to be tenant by courteſy. 
. "209 

Powers over real eſtates, intro- 
duced by the ſtatute of uſes. 


3 
” Power coupled with an ect 


different from a naked power. 

306 

See alſo INT ANT, "Lecacy 

VESTED, MARRIAGE ART1- 
CLES. | 


POWER of APPOINTMENT. 


Power of appointment perſonally 
intended to proper objects it 
cannot be given to their chil- 

| dren or repreſentatives. 59 

Power of appointment by a mo- 
ther may be unequally diſtr- 
buted, 5 not ſo as be illu- 
ſory, unleſs there is a great 

” | — 
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miſbehaviour, Page 59 
Diſcretionary power of a parent 


to appoint, not being execut- 


ed, does not devolve on the 
Wife having by marriage articles 
a power by deed or will to ap- 
—— 4000l. to her kin; in de- 
fault of appointment to go ac- 
- cording to the ſtatute + ap- 
— will to G. he payin 
an annuity in confideration o 
it, G. dies in her life. The ap- 
— is void, and it ſhall 
l into rhe reſidue, but the 
annuity ſhall be a charge 
thereon, 135 
Appointment by will under a 
power, is void by death of ap- 
pointee in life of teſtatrix. 139 
Appointment by will by a feme 
covert, purſuant to a power, 
157 
The power of appointment * 
not the inheritance in abey- 
ande. eee 175 
Mother having power of appoint- 
ment, cannot give an illuſory 
| ſhare to one. 211 
Power of appointment by father 
not well executed, 281 


PRESENTATION to a BE- 
- NEFICE: 


The privilege of the eldeſt ſiſtet 
to preſent firſt in turn, goes 
to her aſſignee. 28240 
Truſtees having right to preſent 
and eleQ ; all not joining the 
preſentation, is not valid in 
point of law. "414 
Truſtees having an advowion, 
with direction to preſent in 
ſuch a time, that is only direc- 


10 "+ 


3 


tory z and they may do it af 
terward. Page 415 
General diſuſage is an evidence 
of conſent to lay aſide a part 
of their conſtitution that aroſe 
by conſent, ibid. 
A by-law may be preſumed. 416 
Notice of the meeting to an elec- 
tion, where neceſſary. ibid. 
Truſtee cannot make a proxy to 
vote in a perſonal truſt requir- 
ing judgment. 417 
Where the right to ele& a 
miniſter ſhould not devolve on 
on the-pariſh at large. 418 
Deviſe of a rectory to a collage, 
on truſt (inter alia) to preſent 
the ſenior divine then fellow. 
(ts 402 
Plea to Juriſdiction, as being in 
the viſitor, over- ruled. 403 
Exempted from viſitor's powet᷑ by 
the truſt in the will- 467 
The ſtatutes inconfiſtent with 
the will, 45669 
Subſequent donatibn may be put 
under the ſame power as the 
founder's. "tbe. 


Anſwering gives not the viſitor 


juriſdiQion, oo 47 
This court may inforce perform- 

ance. 10.7 (2000000 
The biſhop general viſitor, tho? 
that power may be ſuſpended 

and revive, 471 


Sce COLLEGE « > 
PRIZE-MONEY. 


Bill for an account and ſhare of 


dt 
The remedy at law againſt the 
agents of captures. | 


Xx 2 


103 
' PROBATE 
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PROBATE of a WILL. 


REGISTER ACT. 


Againſt a probate obtained by Though the regiſter a& veſts the 


fraud, relief muſt be here, 
where the party will be de- 
crecd a truſtee. 
Probate obtained by fraud reliev- 
ed againſt here, and the deed 
importing a conſent thereto ſet 
aſide here, not in eccleſiaſtical 
court, and the defendant de- 
creed to conſent to a revocati- 
on of the probate. 


PROFERT in CURIA. 


Where profert in curia is neceſ- 
ſary, and where it may be ex- 
cuſed. 393 

Profert not neceſſary in pleading 
a gift under the ſtatute of uſes. 
So where the plaintiff is not 
intitled to the deed. 394 


— PURCHASER. 


Purchaſer diſcovering an incum- 
brance, may retain ſo _ 
hs g 
Purchaſer or mortgagee not to 
ſee to the application of the 
money, where no ſchedule of 
* debts. 215 
See Rent CHARGE, SETTLE- 
MENT. 


RECEIVER. 


Of appointment of a receiver, on 
2 dill by heir at law againſt 
de viſee. 324 
This court not to appoint a re- 
ceiver, on account of a diſpute 
in court Ecclefiaftical, con- 
. cerning the probate, 325 


Page 120% 


287 


legal eſtate according to the 
prior regiſtry, yet it is left open 
to all equity. Page 66 


And notice even to an agent of 


a prior purchaſe not regiſtered, 
will affect a ſubſequent pur- 
chaſe though regiſtered. ibid. 


RELEASE. 
General releaſe is reſtrained to 
what was under conſideration. 


507 
RELATIONS. 


Sce DisTRIBUT1ION, Fur 
Covzxr. ä 


' REMAINDERS. 


Deviſe ſubje& to pay debts and 
legacies, to a daughter in ſtrict 
ſettlement, remainder over, 
the eſtate not ſufficient to keep 
down the intereſt during the 
life of a jointreſs by a prior 
ſettlement, though more than 
ſufficient afterward, the join- 
treſs living two years an ar- 
rear accrued : the whole pro- 
fits during the daughter's life 
eſtate ſhall be applicd to keep 
down the intereſt ; the ſurplus 
ariſing on death of the join- 
treſs being accruer to the ſame 
trult eſtate, muſt be applied to 
anſwer the former deficiency, 
and not to let it charge the re- 
mainder. . 93 

But the daughter muſt be allow- 
ed a maintenance during the 
life of the jointreſs ; being a 

child 
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child unprovided for. Page 94 
Tenant in tail pays off an in- 
cumbrance by mortgage, but 
takes no aſhgnment ; the re- 
mainder over is ſubject to pay 
it to his repreſentatives. 
Tenant in tail ſubject to an in- 
cumbrance ſuffers a recovery 
of part, ſells part, and ex- 
changes part : the land taken 
in exchange not ſubje& to a 
contribution of the incum- 


brance, the whole of which 


muſt be borne by the remain- 
der. 261 

Remainder man not bound to 
enter on forfeiture of the par- 
ticular tenant, and if he comes 
within his time after the re- 
mainder is attached, the ſta- 
tute of limitations will not bar. 

ee 

Where à remainder limited to 
firſt ſon, may be taken by a 
ſecond under deſcription, 294 

Jointreſs gives leave to the next 
in remainder for 'life without 
impeachment of waſte, to cut 
timber on the jointure eſtate ; 
he dying without iſſue, the re- 
mainder over in tail havi 
acquieſced in and encourage 
the ſo doing, ſhall be reſtrain- 
ed from bringing an action of 
waſte againſt the jointreſs. 396 

Sce Deviss, ConTiNGENT Rg- 
MAINDERS- 


RENT-CHARGE. 


Legacy by a father to a child in- 
titled — a rent · charge out of 
an eſtate deviſed to another ; 
the child ſtill intitled to the 


rent-charge. 431 


2580 


lands. 


W hat relief in equity apurchaſer 
of an equitable title to a rent- 
charge may have againſt the 
owner of the land. Page 387 


A rent-charge barred by fine of 


the land out of which it iſſues, 

I 

Purchaſe of an equitable title 2 a 
rent-charge muſt try it at law 
againſt the owner of the land, 
claiming it in contradiction 
thereto. 392 


RENTS and PROFITS. 


A ſale directed on the words rents 
and profits alone, though ge- 
nerally contrary to the teſta- 
tor's intent; in aid of a credi- 
tor on the ground of law, that 
in a will thoſe words meant 
and paſſed the land itſelf. 41 

Deviſe of profits a deviſe of the 

171 

Where a clear right to rent, * 
no remedy at law, as no de- 
meſne lands on which to di- 
ſtrain, bill lies here for relief. 


171 

But it ſeems that the lands wed 
be indiſputably of greater value 
than the rent. 172 
The King may reſcrve rent out 
of an incorporeal thing ibid. 
Deviſe of rents and profits; a 
ſale not decreed. 523 


RESIDUARY BEQUEST. 


Refiduary bequeſt of perſonal eſ- 

tate includes every thing; as 
a void legacy, or one lapſing 
by the dying in teſtator's life. 


322 
Deviſe of reſidue to two ; by the 
death 
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death of one in teſtator's life, The court leans againſt ' double 


2 moicty is undiſpoſed of. Page 
REVOCATION. *** 
See WII. 
RULE. | 


The Rule thes he who will have 
equity muſt do it, holds not fo 
as to tack together things in- 
dependent; but the court will 
lay hold of any circumſtance 
for it, as danger from abſcond- 
ing or living abroad. 88 


— 


SATISFACTION. 


Deviſe of annuity cannot be a 
ſatisfaction for a larger one 
granted before; otherwiſe if 
the annuity by will was equal” 
or larger. But if the teſtator 
was chargeable with two annu- 
ities, and deviſes an annuity 
equal but to one, it will not be 
a ſatisfaction for either. 26 

Acknowledgment of ſatisfaction 
decreed here on a judgment 
obtained againſt e 

289 

A. agrees to ſettle 1000. per an- 
num on intended wite ; falling 
ck deviſes 100/. per annum 
to her; recovering marries.. 
her, and the ſettlement is car- 
ried into execution: ſhe can 
take but 100/. and parol evi- 
dence admitted to prove the. 
intent. 32 

Legacy of a moiety of reſidue, 

not a ſatisfaction for an annu- 
ity teſtator was to pay under 
the will of his teſtator. 519 


3 Articles and ſettlement in pur- 
ſuance and in the very words 


under 'which huſband would 


portions, and preſumes a like 
or greater legacy a ſatisfaQion. 
Pagy 520 


The GriciaRicn ſhould — exact - 


ly of the ſame nature and cer- 
tainty. $21 


See ANNUITIES, MORTGAGE. 


SEPARATE. MAINTE- 
' NANCE. 


The court never decrees an eſta- 


bliſhment of a ſeparation be- 
tween huſband and wife, 
without ſome agreement z and 
the agreement here being on- 
ly for an occaſional abſence, 
— the huſband offering by 
his anſwer to teceive and 
maintain her, the arrears of 
the-maintenance were decreed 
to her, if ſhe returned in a 
month. | , 


SETTLEMENT. before 
| MARRIAGE. | 


* 


Covenant by deed before mar- 


riage to ſettle on wife, if ſhe . 
ſurvive, part of the real eſtate 
for her jointure, and in full 
recompence of all ter dower 
or thirds which ſhe can any 
ways . &c. out of any 
lands, Sc. of which he is or 
ſhall be ſeiſed of free · hold or 
inheritance: ſhe is hereby 
barred from claiming as her 
free bench, copyhold purchaſ- 
ed afterward. 5 


thereof, both before 


be tenant in tail; ; will be rec- 


1 
TAer ae e 


JO ter 


tified 


1 * 30 
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fified in this court for the ſon; SPECIFIC PERFORMANCE. 
but he having a benefit under 


his father's will by payment of Bill lies for a ſpecific perfor- 


his debts, muſt make his clec- 
tion. Page 238.0 
Purchaſe from the wife of part 
of her ſeparate eſtate, without 
her truſtees, with covenant by 
the huſband to be free from 
incumbrances; no proof of 
huſband's influence : decreed 
a purchaſe ; but plaintiff to re · 
ly on his / covenant againſt the 
huſband. 5172 


mance, though a remedy at 
law. Page 542 


STATUTE of FRAUDS. 


See AGREEMENT, COPY HOLDS, 


PAROL AGREEMENT. 


STATUTE of LIMITA- 
TIONS. 


— 


Her truſtees need not join, un- Bill lies by aſſignee of a bank - 


leſs made neceſſary. 518. 
Colts againſt the huſband _ 
ibid. 


= for a _ — = 

uieſcence ain» 
tiff; ——_— and Fae it 
was impoſſible to bar the re- 
mainder ; diſmiſſed. 530. 
Sce Fur Covaxr, Ma- 
© RIAGE, SATISFACTION. 


SETTLEMENT after MAR- 
RIAGE. 


Settlement after marriage, vo- 
luntary and void againſt cre- 
ditors. ä 
If huſband can lay hold of wife's 
eſtate without the aid of equity, 
he is not compelled to ſettle it ; 
otherwife where he cannot. 
: 538 
One under articles to purchaſe 
and ſettle; purchaſes by him 


ſhall go to make it ſo far: 
| but not of copy 540. 
| SHIP. 
See PARTNERSHIP. 


1 


rupt, for delivery of goods 
pledged by the bankrupt ; not- 
vichtanding the ſtatute of li- 
mitations. 278 
Sce Dx Br. | 


SURRENDER. 
Sce CoprnoLd, 
SUR VIYORSHIP, 


An executory truſt by will ta 


three perſons for their reſpec- 
tive lives, as tenants in com- 
mon, nat as joint-tenants, but 
if any died without iſſue living 
at their death, that part to ga 
to the ſurvivors with contin- 

nt remainders, to firſt, &c. - 

n of their reſpective bodies, 


and in default of ſuch iſſue, 
over: two die in life of teſta- 


tor, the third leaves a ſon ; he 
ſhall} only have his father's 
ſhare, the other two go over. 

| ; 79 


See MARRIAGE. 


TENANTS 
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TENANTS in COMMON. 


Lands deviſed to four younger 
children equally, ſhare and 
ſhare alike, as tenants in com- 
mon, and not as joint-te- 
nants, with benefit of furvi- 
vorſhip : it referring to a for- 
mer ſurvivorſhip, is a tenan- 
cy in common, with a parti- 
cular limitation over, on a 
contingency to go to the ſur- 
vivors, Page 13 

Where on death of one tenant 
in common, it ſurvived. 15 

Sce Devise for PayYmenT of 
DeBTs, SURvivoRSHIP. 


TENANT by COURTESY. 


Tenant by courteſy of money, 


conſidered as land. 176 
There muſt be ſeiſin in law or 
equity, to intitle huſband to 
be tenant by courteſy. 307 
Sce MARRIAGE AR TICLEs, and 
PowEeR. 


TENANT for LIFE. 


Account taken where only a te- 
nant for life in being, a re- 
mainder man coming after- 
ward in efje ſhall only fur- 
charge and falſify ; unleſs 
fraud. So on account on 
. mortgages, where all who 
could claim the equity of 
redemption were parties. 164 
How far the court will reſtrain 
. tenant for life without im- 
peachment of waſte. 264 


TENDER and REFUSAL. 
Sce ASSIGNMENT, CosTs. 


BY 


TITHE. 


By 2 E 6. c. 13 land in its own 
nature not fit for tillage, pays 
no tithe for ſeven years after 
improved; hut if not fit for 
tillage by reaſon of woods, Wc. 
pays tithe preſently after im- 
provement. Page 115 
See DEzMURRER, Mobus. 


TRESPASS. 


Sce FoxciBteE ENTRY. 


TRUST and TRUSTEE. 
Truſtee not to purchaſe par 
himſelf. 225 oO 
Allowance to truſtees for their 
trouble, | 
As to the difference taken be- 
tween truſts executed and exe- 
cutory. © 410 
The truſt of a real eſtate may 
claimed by thoſe who have a 
right as real and a convey- 
ance accordingly. 19 
Complete performance of a truſt 


muſt be decteed. 415.5 
May be at any time. ibid. 
Truſtees have à fee, where the”? 


purpoſes of the truſt cannot 
otherwiſe be anſwered. © 49 

Truſtee acting with notice of the 
will, receiving the profits, and 
not renouncing, cannot ſay he 
acted as factor; and muſt ac-- 
count to the claimant under 
the will. 52 

See Ass8ETs, Cnitpxen, Cor- 
LEGE, CorynoLD, Devise for 
payment of DeBTs, Maxnriace 
ARTICLES, PRESENTATION to 
a Bew&rics, _ * 


USURY. 
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USURY. 


2000], lent on condition to pay 
in a year .200/. and the princi- 
pal z or 250. per annum dur- 
ing borrower's life ; is not an 
uſurious contract. Page 164 


VENDITIONI EXPONAS. 


Venditioni Exponas a writ not of 
neceſſity 196 


VISITOR. 


No particular form of words re- 


quiſite to make a viſitor. . 78 


ew ingrafted fellows of a col- 

lege, are ſubje to the viſitor's 
juriſdiction, and the ſame 
powers as the old foundation. 


| 79 
Origin and nature of viſitatorial 
power. 472 
Viſitor can judge only by the ſta- 
tutes. 473 
It muſt appear that viſitor can do 
complete juſtice, 00 
Relief muſt be in the king's 
Ry courts of general juriſdiction. 
a | 475 
Viſitatorial power how far to. | 
ſupported. __—— 
See Bi ELLOWSHIPof a COLLEGES, 
PRESENTATION to a Bx- 
NEFICE, 


VOLUNTARY DEED. 


Voluntary proviſion in truſt for 
natural children from the death 
of the father. S1I 

Bill lies for ſatisfaRion out of aſ- 
ſets of a voluntary debt by ſpe- 
cialty; but if it is doubtful 
whether action lay thereon, or 


the damages uncertain, it will 
be tried at law. Page 514 
Defe& in voluntary deed not ſup- 
plied, nor ſpecific performance 
decreed. ibid. 
If voluntary conveyance is de- 
feated by ſale it is void as to 
purchaſer, and no ſatisfaction, 
unleſs it is a covenant on 
which ſuit might be maintain» . 

a 516 

If on voluntary ſettlement by a 
father an account is directed 
for the child; maintenance is 


to be deducted. 517 
WARRANTY. 
Warranty in a deed conſtrued as 
the ſubje& matter. 816 
WASTE. 


Bill by ſon againſt his father te- 
nant for life without impeach- 
ment of waſte for removing 
oaks planted, and a floor plac- 


ed by himſelf, and no injunc-” . 


tion applied for, will be diſ- 
milled, 522 
Tenant for 99 years, if he ſo 
long live, without impeach- 
ment of waſte except volunta- 
ry, remainder to truſtees to 
. preſerve &c. to firſt Nc. ſons in 
tail, remainder to 4. in fee, 
having no ſon, agrees with A. 
to fell timber, and divide the 
profits: he has afterward a 


lon, who recovers from A's _ 


repreſentatives. 524 
Waſte reſtrained in equity, where 
not at law. 556 
Relief in equity where actis mo- 
ritur cum perſond ibid. 
Sce REMAIND ERS. 2 

- WELCH 
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One taking a real or perſonal 


by it in toto. Page 235 


WELCH MORTGAGES, eſtate under awill, muſt abide | 
1 


In a Welch mortgage there is a Deviſe of all lands and tene- 
- perpetual power of redemp- ments in or near Fowey, the 
tion in mortgagor; and mort= will. not executed properly to 


' gagee cannot compel a re- ſs freehold : nor could the 
mainder or forecloſure. Page eaſehold if any there paſs 
406 thereby, 272 

A. ſeiſed of freehold and copy- 
WILL. hold by a will not properly ex- 


ecuted, deviſes all his lands 
Will, before the late mortmain and tenements to a wife and 
act, teſtator dying after it, child; and no ſurrender to uſe 
. 33- of the will ; the court will not 
Claimant under a will, muſt ad- ſupply the defect of ſurrender. 
mit the whole. 122 ibid. 
A. makes B. executor and reſi- The court will not decree the 
duary legatee, and by deed of eſtabliſhment of a will, neither 
the ſame day veſts 4000. in proved or admitted. 2744-5 
B. to pay an annuity to 4. Forgery of a will. 284.5 
for life, and afterward 1000. Will in general conſtrued from 
a- piece to C. and D. and an the making, unleſs circum- 
annuity to E. if they ſurvived, ſtances or the tenor of it ſhews 
Oc. It is a voluntary and teſ- it ſhould be from death of the 
tamentary act, and void teſtator; but the intermediate 
againſt the general creditors, time not regarded. 295 
within 13 Elix. 127 A will void as to land; heir at 
Difference as to will of perſonal law may notwithſtanding 
and real cſtate. 14% claim a legacy. 306 - 
Conſtruction to be made on the Larſdꝭ contracted for by teſtator, 
whole will. 16 conſidered as his in equity, 
Not material in what order the d paſs by general words in 


* clauſe is. ibid his will or otherwiſe, &c. af- 
Our law as to wills, borrowed ter naming particular eſtates, 
from the civil law. 182, 437 
Where an alteration of circum- Real eſtate where charged wit 
ſtances by having children af= debts by a will. 496- 


ter making a will; no ſtrain= Where a witneſs to a will was a 

ed conſtruction ſhould be to- creditor of teſtator. 503. 
make the will effectual. 192 

Weight is to be laid on intro- See alſo ADbVANcEENr, Copi- 

duQory words of a will, ſhew- cit, Couxr or CHANCERY, 

ing an intent to diſpoſe of all, DzBT, Devise, Fzus Co- 

227 vekTt, InFAnT, Lecacr, 

| Money, 


* 2 - 
* * a$+* 1 
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ER, PROBATE, RENTS AND 
Prorits, TENANTS IN 
Common, Tauss. 


WIL, CONTINGENT. 


Deviſe, that if I die before my 
return from my Fg into 
e 


Ireland, my houſe and furni- ſupport it by an anſwer diſ- 
ture to be fold, legacies there= claiming intereſt, and not de- 
out; the reſidue and all real mur. 426 
and perſonal, to his wife and Sce WILL, | * 
her heirs. He returns to Eng- 5 
land, and has two children, WORDS. 5 
having none before ; the diſ- p % 
fition and the inſtrument And, conſtrued or. 18 


h contingent and even- 
tual; and it not having hap- 
pened, cannot take place. 189 


The inſtrument of a will or co- 


dicil may be eventual as well 
as the diſpoſition; and ſhould 
not then be proved in court 
eccleſiaſtical. * 190 


WILL, REVOCATION OF. 


Revocation of a will merely on 


rm, A+ „ 
TaBLz of the Pn 7 
Monzsy, MorTGAGE, Pow. Where but one witneſs again 


Tranſpoſition of words in a will. £ 


4 
14 
x 
{#42 


an anſwer, the anſwer muſt 


be a poſitive denial in tate, and ©; 
reſt fingly thoreon. Page 125 
One merely a witneſs cannot be 


— 


made defendant for diſcovery 


of what he is examinable to, 


unleſs intereſted: but he 
ought to plead thereto and 


* 


ibid. * 


Deviſe of leaſehold after death - 


of wife, to ſon R. for ſo many 
years, &c. if then living z but 


4 . * 
: 
% 
* 


1 
. 


if then living and ſhould then 


or hereafter have iſſue male, 


to him abſolutely ; otherwiſe © 
over. R. dies in the life of © 
the wife leaving a ſon. And wt 
ſhall be conſtrued or, and it 


belongs to the ſon as repreſen - 


3 


tative of R. 2177 
YOUNGER CHILDREN. 5 
Deviſe of 3ool. to Elaaberb, 


the words, ſent to law. 32 
Revocation of a will. 1869990 
By deviſe to unlawful truſt, the 

legal eſtate as well as the truſt 

is void; unleſs part of the 


truſt is good; for that will 
ſupport the legal eſtate. 187 


A difference in the ſtatute of 


' frauds between the penning of 
revocations of wills of real 
and perſonal eſtate. 


192. 


be paid at twenty-one or mat 
riage, but if ſhe died before 


then to the younger children 
of Francis: this extends — | 
children, 


to all the younger 
nor to be confined to younger 


= = 


at making the will or death of © boy 
teſtatrix, but at death of Eli- F 


zabeth before twenty-one o 
marriage. 1110 


WITNESS. 


| One witneſs is not ſufficient, if 


denied poſitively by anſwer. » Where an elder child is _ 1 
97 deted as a younger. 210% 
Deviſe 
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| A Task of the PRINc Ir AT MATTERS. 
Deviſe of land to two ſiſters and 


their heirs : if either married 
without conſent, ſhe ſhould 
have only an eſtate for life : 
if either died unmarried, Ro- 
bert or his heirs ſhould take it 
to him and his heirs, paying 
ool, to the other. Robert in 
ife of his two ſiſters, conveys 
alt right, claim, &c. therein 
to his younger ſon, in conſi- 
deration of love and affection, 
and for his advancement, and 
dies, One fiſter dies unmar- 
ried, the other marries with 
conſent: the heir at law of 


; 


* 
f 
Le 


Poſſibility aſſignable 


a 149 Ki > " 3 FT 
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Robert cannot claim this on 
payment of the 5000. in con- 
tradiction to the conveyance. 

Page 49 
| in equity 
for valuable conſideration; 
and love and affection to a 
child is a conſideration in the 
ſecond degree, and operates 
by way of agreement, and 
will be made good like the caſe 
of defective execution of a 
power, or deviſe of copyhold 
without furrender. 411 

See LEGACY VESTED. | 


| 
13 
[ fy 
1 
1 0 
i 
* - 
I 8. 
* * 
LY 
- 
* 
* 
. 6 2 
FLY | 
_— = ESA 
- — 2 
77 oo * 
* 7 * * 


